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Insurance  Company  v.  Stallings. 
{Nashville.    December  Term,  1902.) 

1.  8TATUT0BT  CQlfSTBUOTION.  Statute  read  as  il  word  was 
repeated  therein. 
A  statute  in  these  words:  "No  written  or  oral  misrepresentation 
or  warranty  thereof*  made  in  the  specifications  of  a  contract  or 
policy  of  insurance,  or  on  the  application  therefor,  by  the  as- 
sured or  in  his  behalf«  shall  be  deemed  material,  or  defeat  or 
void  the  policy,  or  prevent  its  attaching,  unless  such  misrepre- 
sentation 1b  made  with  actual  intent  to  deceive^  or  unless  the 
matter  represented  increased  the  risk  of  loss/'  must  be  eon- 
Btrued  as  if  the  word  "warranty"  were  repeated  in  the  last 
clause  thereof. 

Acts  cited  and  construed:    Acta  of  1895.  ch.  160.  sec.  22. 

Code  cited  and  construed:     Sec.  3306  (S.) 

110  Tenn— 1  (1) 
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2,  SAME.  Bepresentationfl  and  'wlurranties  put  on  the  same 
footing  in  application  for  insurance. 
Confessedly  the  intention  of  the  legislature,  as  shown  in  the  in- 
troductory clause  of  the  foregoing  statute,  was  to  put  "repre- 
sentations" and  "warranties"  upon  the  same  footing  and  make 
them  ineffectual  to  avoid  the  policy  when  as  aifirmations  of 
facts  they  were  made  in  good  faith  and  were  immaterial;  which 
intention  prevails  despite  the  failure  to  repeat  the  word  "war- 
ranties" in  the  concluding  clause  of  the  statute.     {Post,  p.  7.) 

8.    SAME.    FALSITY.    Of  representations  of  immaterial  facts  in 
applications  for  insurance  never  asserted  to  defeat  recovery. 

Without  the  aid  of  the  foregoing  statute^  the  law  was  that  only 

when  a  representation  was  made  of  and  concerning  a  fact 

material  to  the  risk,  could  its  falsity  be  asserted  to  defeat  a 

recovery  on  a  matured  policy.     {Post,  pp.  7-8.) 

Case  cited  and  approved:  Insurance  Company  v.  Booker,  9  Heisk., 
624. 

4.  SAME.  Manifest  intentions  of  a  remedial  statute  will  prevail 
over  the  literal  meaning  of  the  terms;  warranties  in  insurance 
policies. 
The  foregoing  statute  is  a  remedi&l  statute,  "intended  to  relieve 
against  the  hardships  arising  from  the  enforcement  of  the  com- 
mon law  as  to  warranties  in  insurance  policies,"  and  the  un- 
shaken rule  in  the  construction  of  such  statutes  is  that  its  man- 
ifest intention  will  prevail  over  the  literal  sense  of  the  terms, 
and,  therefore,  "when  the  expression  is  special  or  particular, 
but  the  sense  is  general,  the  expression  shall  be  deemed  gen- 
eral."    {Post,  p,  6.) 

Statute  cited  and  construed:    Acts  of  1895,  ch.  160,  sec.  22. 

Cases  cited  and  approved:     Insurance  Company  v.  Bank  (C.  G. 
A.),  73  Fed.  Rep.,  653;  Brown  v.  Prendergast,  7  Allen,  427. 
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6.  SAME.  Same.  Bemedial  statute  in  derogation  of  common 
law  oonstmed  to  advance  the  remedy. 
Although  such  statute  be  in  derogation  of  the  common  law,  the 
rule  in  construing  it  is  that  everything  is  to  be  done  in  advance- 
ment of  the  remedy  that  can  be  done  consistently  with  any 
fair  interpretation  of  the  statute.     {Post,  p.  6.) 

Case  cited  and  approved:     Railroad  v.  Dunn,  52  111.^  260. 

6.  INSUBANOE  POLICY.  Bemedial  statutes  become  incorpor- 
ated therein,  and  are  not  thwarted  by  iorms  of  agreement. 
The  manifest  purpose  of  a  remedial  statute  to  redress  the  wrong 
and  advance  the  remedy  shall  not  oe  destroyed  by  any  techni- 
cal criticism;  nor  shall  it  be  thwarted  by  the  insurer  in  convert- 
ing, by  however  carefully  chosen,  but  formal  terms,  an  imma- 
terial statement  of  fact«  made  innocently  and  in  good  faith  by 
the  applicant  for  insurance,  into  a  covenant  of  warranty,  whose 
breach  would  avoid  the  policy.  Whatever  the  form  of  the 
agreement  in  the  application  may  be,  the  statute  incorporates 
itself  into  every  policy  issued  after  it  becomes  operative  and 
serves  as  an  effectual  bar  to  the  destruction  of  the  right  of  the 

beneficiary,  where  innocent  mistakes  of  fact  which  are  not 
material  to  the  risk  have  been  made.     {Post,  pp.  6-7.) 

Act  cited  and  construed:    Acts  of  1895,  ch.  160,  sec.  22. 

Code  cited  and  construed:     Section  3306  (S.) 

Cases  cited  and  approved:  Dugger  v.  Ins.  Co.,  95  Tenn.,  245; 
Light  V.  Ins.  Co.,  105  Tenn.,  480;  Hermany  v.  Life  Association, 
151  Pa.,  17;  Life  Assurance  Society  v.  Clements,  140  U.  S.,  226; 
Schuermann  4r.  Ins.  Co.,  165  Mo.,  641;  Life  Association  v.  Fick- 
Un,  72  Md.,  172. 
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Insuranoe  Ciompany  v.  StallingB. 

Appeal  in  error  from  the  Circuit  Court  of  Maury 
County. — Sam  Holding,  Judge. 

H.  P.  FiGUEBS,  for  Insurance  Company. 

E.  H.  Hatchee  and  J.  H.  Dinning,  for  Stallings. 


Mb.  Chief  Justice  Beabd  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  upon  a  policy  of  insurance  for  (5000 

issued  on  the day  of  December,  1899,  by  plaintiff 

in  error,  upon  the  life  of  J.  C.  Stallings,  and  payable  on 
his  death  to  his  children,  the  defendants  in  error.  The 
declaration  made  all  proper  averments  as  to  the  pay- 
ment of  the  premium,  the  death  of  the  assured  during 
the  life  of  the  policy,  the  submission  of  proof  of  loss  to 
the  company,  and  its  refusal  to  pay. 

A  number  of  pleas  were  filed,  some  of  which  were 
purely  formal.  Those  which  were  most  earnestly  re- 
lied upon  to  defeat  a  recovery  averred  that  the  assured, 
in  his  application  for  the  policy,  made  false  answers  as 
to  his  habits,  physical  condition,  and  with  regard  to  the 
attendance  of  physicians  upon  him  within  three  years 
prior  thereto,  which  answers,  however,  he  "warranted 
to  be  full,  complete,  and  literally  true,"  with  an  agree- 
ment on  his  part  that  "the  exact  literal  truth  of  each" 
should  be  a  "condition  precedent  to  any  binding  contract 
of  insurance,"  and,  further,  that  the  policy  was  issued 
in  consideration  of  this  agreement  and  upon  the  faith 
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that  these  answers  were  true. 

There  being  material  evidence  to  support  the  verdict 
in  favor  of  the  plaintiffs  below,  the  only  questions  open 
for  our  consideration  are  those  of  law  raised  on  the  ac- 
tion of  the  trial  judge.  * 

While  a  number  of  errors  are  assigned,  the  one  most 
earnestly  pressed  is  that  he  gave  in  charge  to  the  jury, 
as  pertinent  to  the  determination  of  the  case,  section 
22,  c.  160,  p.  332,  of  the  Acts  of  1895,  the  same  being 
section  3306  of  Shannon's  Code,  which  is  as  follows : 

"No  written  or  oral  misrepresentat^pn  or  warranty 
therein,  made  in  the  negotiations  of  a  contract  or  policy 
of  insurance,  or  in  the  application  therefor,  by  the  as- 
sured or  in  his  behalf,  shall  be  deemed  material,  or 
defeat  or  void  the  policy,  or  prevent  its  attaching,  un- 
less such  misrepresentation  is  made  with  actual  intent 
to  deceive,  or  unless  the  matter  represented  increase  the 
risk  of  loss." 

This  statute  is  in  phraseology  very  similar  to  legis 
lation  enacted  within  the  last  few  years  in  many  of  the 
States  which  was  intended  "to  relieve  against  the  hard- 
ships arising  from  the  enforcement  of  the  common  law 
as  to  warranties  in  insurance  policies,  which  was  often 
invoked  by  companies  which  had  issued  them  to  defeat 
recoveries,  when  the  matters  covered  by  these  warran- 
ties had  no  real  or  proximate  relation  to  the  risk  as- 
sured. By  the  aid  of  such  warranties  and  the  innocent 
mistakes  of  the  insured,  it  often  happened  that  the  in- 
surer was  able  to  escape  liability  on  a  ground  having 
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no  legal  merit  and  of  the  purest  technicality."  Penn 
Mut.  Life  Ins.  Co.  v.  Mechanics^  Savings  Bank  d  Trust 
Co.,  19  C.  O.  A.,  316, 73  Fed.,  653,  38  L.  R.  A.,  33. 
[  This  is  a  remedial  statute,  and  the  unshaken  rule  in 
the  construction  of  such  a  statute  is  that  its  manifest 
intention  will  prevail  over  the  literal  sense  of  the  terms, 
and  therefore,  "when  the  expression  is  special  or  par- 
ticular, but  the  sense  is  general,  the  expression  shall  be 
deemed  general"  Brown  v.  Prendergast,  7  Allen,  427. 
In  other  words,  "the  rule  in  construing  such  a  statute, 
though  it  may  ]jq  in  derogation  of  the  common  law,  is 
that  everything  is  to  be  done  in  advancement  of  the 
remedy  that  can  be  done  consistently  with  any  fair  in- 
terpretation of  it."  Chicago,  B.  d  Q.  R.  R.  v.  Dunn, 
52  111.,  260,  4  Am.  Rep.,  606.  Being  remedial,  its  man- 
ifest purpose  to  redress  the  wrong  and  advance  the 
remedy  should  not  be. frittered  away  by  any  technical 
criticism ;  nor  will  the  courts  permit  it  to  be  thwarted 
by  the  insurer  in  converting,  by  however  carefully 
chosen,  but  formal,  terms,  an  immaterial  statement  of 
fact,  made  innocently  and  in  good  faith  by  the  appli- 
cant for  insurance  into  a  covenant  of  warranty,  whose 
breach  would  avoid  the  policy.  Whatever  the  form  of 
the  agreement  in  the  application  may  be,  yet  this  statute 
incorporates  itself  in  every  policy  issued  {Her many  v. 
Fidelity  Mut.  Life  Ass'n,  151  Pa.  St.,  17,  24  Atl.,  1064; 
Equitable  Life  Assur.  Soc.  v.  Clements,  140  U.  S.,  226, 
11  Sup.  Ct.,  822,  35  L.  Ed.,  497;  Dugger  v.  Ins.  Co.,  95 
Tenn.,  245, 32  S.  W.,  5, 28  L.  R.  A.,  796),  after  it  becomes 
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operative,  and  serves  as  an  effectual  bar  to  the  destruc- 
tion of  the  rights  of  the  beneficiaries,  where  innocent 
mistakes  of  fact  which  are  not  material  to  the  risk  have 
been  made.  In  every  case  the  questions  reserved  by 
this  statute  in  the  interest  of  the  policy  holder  will  be, 
when  made,  determined  upon  judicial  investigation,  the 
result  of  which  will  be  conclusive  on  the  parties. 

But  it  is  insisted  by  plaintiff  in  error  that  the  con- 
struction adopted  by  the  circuit  judge,  and  now  ap- 
proved by  this  court,  is  not  sound,  because  of  the  omis- 
sion  of  the  word  "warranty^'  from  the  last  clause  of  the 
section  in  question. 

Confessedly  the  intention  of  the  legislature,  as  shown 
in  the  introductory  clause,  was  to  put  "representations" 
and  "w^arranties"  upon  the  same  footing,  and  make  them 
harmless  in  the  destruction  of  the  policy,  when  as  affirm- 
ances of  facts  they  were  made  in  good  faith  and  were 
immaterial. 

To  hold,  from  the  failure  to  repeat  the  word  "war- 
ranty" in  the  concluding  clause  of  the  section,  that  it 
was  not  covered  by  the  provision,  would  be  to  reverse 
the  rule  of  liberal  construction  alreadv  announced,  and 
narrow  this  legislation,  so  that  it  would  not  accomplish 
any  practical  good  to  the  policy  holder.  For,  if  it  be 
true,  as  here  argued,  that  the  section  keeps  up  the  com- 
mon-law distinction  between  "warranties"  and  "repre- 
sentations," and  serves  only  the  purpose  of  bringing 
within  its  saving  effect  the  latter,  then  its  passage  was 
an  idle  legislative  ceremony.     For  the  law  was,  without 
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the  aid  of  the  statute,  that,  only  when  a  representation 
was  made  of  and  concerning  a  fact  material  to  the  risk, 
could  its  falsity  be  asserted  to  defeat  recovery  in  a  ma- 
tured policy.  Southern  lAfe  Ins.  Co.  v.  Booker,  9 
Heisk.,  624,  24  Am.  Rep.,  344;  Kerr  on  Insurance,  pp. 
319,  320;  Bliss  on  Insurance,  sec.  36.  The  statute  can 
not  be  so  curtailed  in  its  effect.  It  was  directed  to 
every  misrepresentation,  whether  in  the  form  of  a  "rep- 
resentation" or  "warranty,"  and  as  against  ^very  such 
"misrepresentation,"  when  innocently  made  and  im- 
material in  character,  the  right  of  the  policy  holder  will 
prevail. 

Such  has  been  the  construction  of  similar  statutes  by 
other  courts.  In  Hermany  v.  Fidelity  Life  Association. 
supra,  the  court  said : 

"This  act  effected  a  change  in  life  insurance  con- 
tracts, a  much-needed  change  so  far  as  some  companies 
arft  concerned.  The  questions  of  materiality  and  good 
faith  are  ordinarily  questions  of  fact,  and  therefore  for 
the  jury.  They  were  certainly  so  in  this  case.  The 
evident  purpose  of  this  legislation  was  to  strike  down^ 
in  this  class  of  cases,  literal  warranties  so  far  as  they 
may  be  resorted  to  for  the  disreputable  purpose  of  en- 
forcing actually  immaterial  matters.  It  provides  a  rule 
of  construction  for  the  purpose  of  preventing  injustice^ 
and  it  is  as  much  the  duty  of  courts  to  enforce  such  rules, 
as  it  is  to  administer  the  statutes  of  fraud  and  per- 
juries." 

To  like  effect  are  Schuermann  v.  Ins.^Co.,  165  Mo.,. 
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641,  65  S.  W.,  723;  Fidelity  Life  Association  v.  Ficklin, 
74  Md.,  172, 21  AtL,  680, 23  Atl.,  197.  This  was  also  the 
view  of  this  court  in  Light  v.  Insurance  Co.,  105  Tenn., 
480,  58  S.  W.,  851. 

Other  errors  are  assigned,  which  are  disposed  of 
orally.  Upon  the  whole  we  see  no  reason  why  the  judg- 
ment of  the  court  below  should  be  reversed.  It  is  there- 
fore affirmed. 
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First  National  Bank  v.  Fidelity  &  Guaranty  Co. 
{Nashville.    December  Term,  1902.) 

1.  FIDBLITY  BONDS.  Are  embraced  within  statute  placing 
representation!  and  warranties  on  same  footing. 

The  statute  providing  that  no  representation  or  warranty  made  in 
negotiation  for  a  contract  or  policy  of  insurance  or  in  any  ap- 
plication therefor,  shall  be  deemed  material  or  defeat  the  policy 
or  prevent  it  from  attaching,  unless  made  with  actual  intent  to 
deceive,  or  unless  the  matter  represented  increases  the  risk, 
applies  to  fidelity  bonds  given  to  an  employer  to  indemnify  him 
from  loss  by  the  fraud  or  dishonesty  of  an  employee.  '{Post,  pp. 
19-20.) 

Acts  construed:    Acts  of  1895,  ch.  160,  sec.  22. 

Code  construed:     Sec.  8306  (S.). 

2.  SAKE.  Bepresentations  of  insured.  Breach  of  Bond.  Ques- 
tions of  fact.  Findings  of  court  of  chancery  appeals  thereon, 
conclusive. 

Whether  the  representations  of  a  bank  cashier,  made  to  a  guar- 
anty company  during  negotiations  for  the  issuance  of  a  bond 
insuring  the  fidelity  of  an  employee  of  the  bank,  were  true  or 
made  with  intent  to  deceive,  and  whether  there  has  been  a 
breach  of  such  bond  by  failure  to  give  prompt  notice  of  an  "act 
capable  of  giving  rise  to  a  claim  thereunder,"  are  questions  of 
fact  and  the  findings  thereon  of  the  court  of  chancery  appeals 
are  binding  and  conclusive  upon  the  supreme  court  (Post,  pp. 
20-23.) 

Cases  cited  and  approved:  Missouri,  etc.,  Trust  Co.  v.  German 
Nat  Bank  (C.  C.  A.),  77  Fed.  Rep.,  117. 
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8.  SAME.  RENEWAL  OF.  One  penidty.  Oase  in  Judgment. 
A  bond  given  by  a  guaranty  company  to  indemnify  a  bank  for  loss 
occasioned  by  the  fraud  or  dishonesty  of  its  bookkeeper  pro- 
vided that  said  guarantor  would  make  good  and  reimburse  said 
bank  to  the  extent  of  $7,000,  and  no  further,  all  pecuniary  loss 
occasioned  by  said  bookkeeper  occurring  during  the  continu- 
ance of  said  bond  or  any  renewal  thereof.  Liability  on  the  bond 
was  limited  to  one  year.  A  renewal  certificate,  purporting  to  be 
such,  and  to  be  subject  to  the  conditions  of  the  original  bond, 
was  executed  guaranteeing  the  fidelity  of  said  employee  for  the 
following  year.  By  the  fraud  and  dishonesty  of  said  employee, 
the  bank  sustained  during  the  first  year  a  loss  of  $7,217.50,  and 
during  the  second  year,  a  loss  of  $13,157.20.  Action  to  recover 
full  penalties  of  both  bonds. 

Held:  That  the  renewal  certificate  was  a  new  contract  only  so 
far  as  it  extended  the  indemnity  provided  by  the  original  bond 
to  another  year,  and  that  there  was  in  fact  only  one  bond,  with 
one  penalty  of  $7,000,  to  which  the  recovery  was  limited.  {Foat, 
pp.  12,  23-26.) 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
H.  H.  Cook,  Chancellor. 

Stokes  &  Stokes,  for  the  Bank. 

Boyd  &  McNeilly,  for  the  Guaranty  Company. 


' 
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Mr.  Justice  MoAlister  delivered  the  opinion  of  the 
Court. 

This  bill  was  preferred  by  complainant  bank  against 
the  guaranty  company  to  recover  the  penalty  of  a  bond 
executed  by  the  guaranty  company  to  the  bank  as  in- 
demnity against  all  or  any  pecuniary  loss  sustained  by 
the  bank,  occasioned  by  the  fraud  or  dishonesty  of  one 
W.  W.  Lea,  an  individual  bookkeeper  in  said  bank,  and 
occurring  during  the  continuance  of  the  bond  or  of  any 
renewal  thereof,  and  discovered  during  such  continu- 
ance or  renewal,  or  any  time  thereafter. 

The  bond  was  in  the  penalty  of  seven  thousand  dol- 
lars, and  covered  any  losses  occurring  between  May  1, 

1898,  and  May  1,  1899.  This  bond  was  renewed  on  the 
4th  of  May,  1899,  so  as  to  guarantee  the  fidelity  of  said 
W.  W.  Lea  in  the  sum  of  seven  thousand  dollars  from 
the  ist  of  May,  1899,  to  May  1,  1900,  subject  to  all  the 
amounts  and  conditions  set  forth  and  expressed  in  the 
original  bond. 

The  court  of  chancery  appeals  finds  that  during  the 
period  from  May  1,  1898,  to  May  1,  1899,  and  during 
the  currency  of  the  original  bond,  complainant  bank 
sustained  a  pecuniary  loss  of  |7,217.50,  occasioned  by 
the  fraud  and  dishonest v  of  the  said  W.  W.  Lea  while 
acting  as  individual  bookkeeper  for  the  bank,  and  that 
during  the  currency  of  the  renewal  bond,  from  May  1, 

1899,  to  May  1,  1900,  the  bank  sustained  a  pecuniary 
loss  of  113,157.20. 

Proofs  of  loss  were  furnished  the  Fidelity  and  Guar- 
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anty  Company  as  required  by  the  bond,  but  the  defend- 
ant company  declined  to  pay  upon  the  following 
grounds  set  up  in  its  answer,  namely:  First,  that  at 
the  tijne  the  bond  was  executed  and  delivered  by  the 
defendant  guaranty  company  to  the  bank,  and  as  a  con- 
dition precedent  to  the  execution  of  the  bond,  the  de- 
fendant sent  the  complainant  bank,  for  proper  execu- 
tion, an  employer's  statement,  in  which,  among  other 
questions  propounded  to  the  bank,  were  the  following, 
viz. :  ( 1 )  Whether  Mr.  Lea's  accounts  had  been  audited, 
and,  if  so,  when,  and  by  whom;  (2)  whether  all  the  ac- 
counts of  his  office  were  found  in  every  respect  correct ; 
(3)  whether  he  had  been  or  was  then  in  arrears,  default 
or  with  unsettled  balance.  The  cashier  of  the  bank  re- 
plied to  these  questions,  viz. :  "When  last  examined  or 
audited  by  complainant,  on  the  22d  April,  1898,  all  the 
accounts  of  his  office  [referring  to  W.  W.  Lea]  were 
found  in  evei-y  respect  correct  up  to  April  22,  1898." 

It  is  further  averred  in  the  answer  that  when  the  re- 
newal bond  was  executed.  May  4,  1899,  a  similar  state- 
ment was  made  by  the  bank's  cashier  in  reply  to  the 
defendant's  question,  viz.:  "This  is  to  certify  that  on 

the  —  day  of the  books  and  accounts  of  Mr.  Lea,  in 

our  employ  as y  were  examined  by  us,  and  we  found 

them  correct  in  every  respect,  and  all  moneys  handled 
by  him  accounted  for.  He  has  performed  his  duties  in 
an  acceptable  and  satisfactory  manner,  and  we  know  of 
no  reason  why  the  guaranty  bond  should  not  be  con- 
tinued." 
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The  answer  then  proceeds  to  aver  that  these  state- 
ments were  untrue  and  false,  and  that  the  defendant's 
officers  and  agents  knew  them  to  be  un£rue  and  false, 
or  with  the  least  diligence  could  have  ascertained  them 
to  be  untrue. 

It  is  then  averred  that,  as  a  matter  of  fact,  at  the  date 
of  the  execution  of  the  first  bond,  and  at  the  time  said 
statement  was  made,  to  wit,  on  the  28th  May,  1898,  the 
defendant  Lea  was  a  defaulter  to  the  complainant  bank 
in  a  sum  not  less  than  seven  hundred  dollars,  and  that 
said  defalcation  had  existed  for  a  long  time  prior  to  May 
1, 1898. 

It  is  further  averred  that  at  the  time  of  the  renewal  of 
the  bond  on  the  4th  May,  1899,  said  Lea  was  a  defaulter 
in  a  sum  not  less  tl^an  eight  hundred  dollars,  and  that 
these  facts  were  known  to  the  bank,  or  by  the  exercise 
of  ordinary  diligence  could  have  been  known. 

The  answer  further  avers  that  the  statements  made 
by  the  officers  of  the  bank  in  respect  of  the  correctness 
of  the  accounts  of  W.  W.  Lea  were  warranties  to  the 
defendant  and  inducements  for  making  such  bonds,  and 
that  said  bonds  were  therefore  void  because  of  the 
breach  of  said  warranties,  and  because  of  these  untrue 
and  false  statements. 

The  court  of  chancery  appeals  finds  that  there  is  no 
controversy  in  respect  of  the  execution  of  the  bonds,  and 
it  is  conceded  that  the  premiums  were  paid.  That  court 
further  finds  there  is  no  question  as  to  the  default  of 
the  defendant,   Lea.     It  also  finds  that  Mr.   Watts, 
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cashier  of  the  bank,  in  reply  to  questions  asked  by  the 
guaranty  company,  made  the  following  statement,  viz. : 
"The  replies  of  the  applicant  herein  are,  to  the  best  of 
my  knowledge  and  belief,  correct.  He  has  been  in  the 
service  of  the  undersigned  employer  since  March,  1875, 

filling  positions  of  various ,  and  has  continuously 

filled  the  position  for  which  this  bond  is  required  since 
J 18 — .    He  has  always,  to  the  best  of  my  knowledge 


and  belief,  given  satisfaction  in  his  personal  conduct  and 
performance  of  duties,  and  kept  his  accounts  faithfully 
and  without  default.  When  last  examined  or  audited  by 
committee,  on  the  22d  day  of  April,  1898,  all  the  ac- 
counts of  his  office  were  found  in  every  respect  correct 
up  to  April  22,  1898.  He  has  not  been,  nor  is  he  at 
present,  so  far  as  I  know  or  believe,  in  arrears,  default, 
or  with  unsettled  balance  in  this  or  any  previous  service. 
I  know  of  nothing  concerning  his  habits  or  antecedents 
affecting  his  title  to  confidence,  and  I  know  of  no  reason 
why  the  guaranty  hereby  applied  for  should  not  be 
grajited.*' 

When  the  renewal  bond  was  executed  the  cashier  of 
the  bank,  in  reply  to  questions  submitted  by  the  guar- 
anty company,  filled  out  the  following  statement,  viz. : 
"To  The  United  States  Fidelity  and  Guaranty  Co. :  This 

is  to  certify  that  on  the  —  day  of ^  189 — ^  the  books 

and  accounts  of  Mr.  Lea,  in  our  employ  as j  were 

examined  by  us,  and  we  found  them  correct  in  every  re- 
spect, and  all  moneys  handled  by  him  accounted  for. 
He  has  i>erformed  his  duties  in  an  acceptable  and  sat* 
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isfactory  manner^  and  we  know  of  no  reason  why  the 
guaranty  bond  should  not  be  continued.  His  salary  is 
now  one  thousand^  three  hundred  dollars,  and  he  is  em- 
ployed as  bookkeeper." 

The*  court  of  chancery  appeals  finds,  as  a  matter  of 
fact,  that  on  the  1st  of  May,  1898,  when  the  original 
bond  was  executed.  Lea  was  a  defaulter  in  excess  of  four 
hundred  and  eighty  dollars,  two  hundred  and  eighty 
dollars  of  which  occurred  in  one  account.  When  the 
renewal  bond  was  executed,  about  the  1st  of  May,  1899, 
Lea  was  a  defaulter  to  an  amount  aggr^ating  about 
eight  hundred  dollars. 

The  court  of  chancery  appeals  further  finds  that  the 
books  and  accounts  of  Lea  had  been  examined  by  a  com- 
mittee of  the  directors  on  the  22d  April,  1898,  who  re- 
ported in  writing  as  follows,  viz. :  "On  the  18th  April, 
1898,  we,  your  examining  committee,  began,  and  con- 
tinued until  completed,  an  examination  of  the  a£fairs  of 
this  bank.  We  find  the  cash  in  the  hands  of  the  receiv- 
ing and  paying  tellers  to  agree  with  the  amounts  shown 
by  the  books;  the  time  and  demand  loans,  notes  in  at- 
torney's hands,  bills  of  exchange,  and  funds  in  transit, 
under  charge  of  the  assistant  cashier,  to  balance  with 
the  general  books.  The  general  accounts  balance.  The 
individual  accounts  were  checked  and  proved  to  be  cor- 
rect, as  shown  by  the  general  ledger,  except  that  the 
bookkeeper  from  A  to  K  [referring  to  Lea]  was  out  of 
balance  about  four  hundred  dollars,  and  the  bookkeeper 
from  L  to  Z  about  one  hundred  and  fifty  dollars.     The 
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committee  thinks  that  these  discrepancies  will  be  found 
by  the  respective  bookkeepers,  as  they  were  hurried  in 
going  over  their  books,  that  the  committee  might  begin 
their  work.  We  believe  that  the  books  are  correctly 
kept,  and  that  the  affairs  of  the  bank  are  in  a  satisfac- 
tory condition/' 

It  appears  that  after  the  report  was  made  Lea 
claimed  that  he  had  discovered  an  error  of  four  hundred 
dollars,  which  left  the  books  within  twenty-one  dollars 
of  a  balance.  Lea  reported  this  to  the  committee,  and 
satisfied  them  and  the  cashier,  Mr.  Watts,  that  his  books 
were  out  of  balance  only  twenty-one  dollars. 

The  court  of  chancery  appeals  finds  that  when  Mr. 
Watts,  the  cashier,  made  the  statement  to  the  guaranty 
company,  he  knew  what  the  committee  had  reported,  and 
knew  of  the  subsequent  correction  of  the  item  of  four 
hundred  dollars,  but  that  court  finds  that  the  statement 
was  made  by  him  in  good  faith,  and  without  any  knowl- 
edge or  thought  that  Lea  was  a  defaulter,  and  he 
(Watts)  believed,  as  did  the  other  officers  of  the  bank, 
that  Lea's  accounts  were  substantially  correct. 

The  court  of  chancery  appeals  also  found  that  twice 
each  vear  the  United  States  sent  one  of  its  bank  exam- 
iners  to  examine  the  condition  of  complainant  bank,  and 
that  during  the  period  when  there  were  six  or  eight 
thousand  dollars  of  false  entries  in  the  books  kept  by 
Lea,  but  unknown  to  the  bank,  the  complainant  em- 
ployed E.  P.  Maxey,  who  is  shown  to  be  an  expert  bank 
accountant,  to  examine  the  bank's  affairs.     He  spent 
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thirty  days  in  making  the  examination,  for  which  he 
was  paid  seven  hundred  and  fifty  dollars,  but  he  discov- 
ered no  false  entries  made  by  Lea.  As  already  stated, 
the  special  committee  appointed  by  the  board  of  direc- 
tors in  April,  1898,  examined  all  the  affairs  of  the  bank, 
including  the  books  kept  by  Lea,  but  without  discover- 
ing any  false  entries.  It  appears,  says  the  court,  that 
in  some  way  the  committee  were  deceived  by  a  manipu- 
lation of  the  adding  machine  by  Lea,  who  obtained  and 
gave  them  a  false  addition.  But  after  the  committee 
wrote  its  report,  finding  the  books  out  of  balance  to  the 
amount  of  four  hundred  and  twenty-one  dollars.  Lea 
convinced  the  committee  that  he  had  discovered  an  error 
of  four  hundred  dollars,  which  brought  the  books  within 
twenty-one  dollars  of  an  absolutely  correct  balance  with 
the  general  bookkeeper's  books.  It  is  shown  that  Lea 
had  in  his  charge  about  one  thousand  accounts. 

The  court  of  chancery  appeals  concludes  on  this 
branch  of  the  case  that  the  committee  were  justified,  on 
account  of  the  long  service  of  Lea,  his  good  character, 
and  the  examination  of  Mr.  Maxey  and  other  bank  ex- 
aminers, in  concluding  that  his  accounts  were  substan- 
tially correct. 

The  court  of  chancery  appeals  also  finds  that  the  offi- 
cers and  directors  of  the  bank  had  perfect  confidence  in 
Lea,  as  did  Mr.  Watts,  the  cashier,  and  that  when  the 
statement  was  made  to  defendant  company,  it  was  made 
in  good  faith,  and  without  any  suspicion  that  there  was 
anything  wrong  with  Lea's  books  and  accounts,  or  that 
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he  was  a  defaulter  in  any  respect  or  for  any  amount. 

That  court  also  finds  as  a  fact  that  nothing  had  oc- 
curred up  to  the  time  of  Lea's  vacation  in  1900  to  put 
the  complainant  on  notice  of  any  wrongdoing  by  Lea, 
The  question  then  presented  is,  was  there  such  a  false 
representation  in  the  statement  made  by  the  bank's 
cashier  to  the  defendant  company  as  will  exonerate  it 
from  liability  on  this  bond,  and  were  the  statements 
made  material,  and  did  they  increase  the  risk?  The 
committee  which  made  the  examination  in  April,  1898, 
wound  up  its  report  as  follows:  "We  believe  that  the* 
books  axe  properly  and  correctly  kept,  and  that  the  af- 
fairs of  the  bank  are  in  a  satisfactory  condition." 

Section  3306,  Shannon's  Code,  which  applies  to  a  casa 
like  this,  provides  that  "no  written  or  oral  misrepresen- 
tation or  warranty  therein  made,  in  negotiations  of  a 
contract  or  a  policy  of  insurance,  or  any  application 
therefor  by  the  assured,  or  in  his  behalf,  shall  be 
deemed  material,  or  defeat  or  void  the  policy,  or  prevent 
its  attaching,  unless  such  misrepresentation  is  made 
with  actual  intent  to  deceive,  or  unless  the  matter  rep- 
resented increases  the  risk  of  loss.'' 

The  court  of  chancery  appeals  finds  as  a  fact  that  the 
statement  of  Mr.  Watts  was  not  fraudulent,  but  made 
in  the  utmost  good  faith. 

Further,  it  is  claimed,  under  the  authorities,  that  the 
statement  of  Mr.  Watts  is  not  a  warranty,  but  a  repre- 
sentation. 

Says  Mr.  May,  in  his  work  on  Insurance  (volume  1, 
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sec.  184) :  "Representations  need  not,  like  warranties, 
be  strictly  and  literally  complied  with,  but  only  sub- 
stantially, and  in  those  particulars  which  are  material 
to  be  disclosed  to  the  insurers  to  enable  them  to  deter- 
mine whether  they  will  enter  into  the  contract,  and  upon 
what  terms." 

j  The  same  author,  at  section  186,  says:  "Representa- 
tions of  this  kind,  however,  are  not  strictly  warranties 
and  differ  from  warranties  in  that  a  substantial  com- 
pliance with  them  is  suflBcient  to  answer  their  terms. 
Whether  there  has  been  such  substantial  compliance, 
that  is,  whether  the  representation  is  in  every  material 
respect  true,  is  a  question  of  fact  for  the  jury." 

In  the  case  of  Missouri^  K.  &  T.  Trust  Co.  v.  German 
Natiotial  Bank  (decided  by  the  court  of  appeals  for  the 
eighth  circuit),  77  Fed.,  117  (23  C.  C.  A.,  65),  the  de- 
fense interposed  by  the  guaranty  company  was  that,  in 
answer  to  an  inquiry,  the  indebtedness  of  the  risk  (one 
Goldman)  had  been  placed  at  four  thousand  dollars, 
when,  as  a  matter  of  fact,  it  was  some  $3,700  or  f3,800 
additional. 

Judge  Thayer,  in  delivering  the  opinion  of  the  court, 
wrote,  viz.:  "In  the  present  case  it  appears  that  the 
statement  made  by  Goldman  of  his  indebtedness  to  his 
emploj'er,  the  bank,  is  found  in  the  application  only. 
No  reference  whatever  is  made  to  the  application  in  the 
bond.  It  is  obvious  that  the  statement  in  question  must 
be  treated  as  a  representation."  He  further  says: 
"Counsel  for  the  trust  company  insist,  however,  that. 
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even  if  the  statement  be  regarded  as  a  representation,  it 
nevertheless  related  to  a  subject  concerning  which  the 
trust  company,  in  its  printed  form  of  application,  has 
seen  fit  to  make  special  inquiry,  and  it  was  therefore  a 
material  representation,  and  that  the  court  erred  in  per- 
mitting the  jury  to  determine  whether  it  was  material  or 
otherwise.  This  contention,"  said  the  court,  "rests 
upon  a  misconception  of  the  charge. 

"The  trial  court  did  not  allow  the  jury  to  determine 
whether  the  representation  related  to  a  material  mat- 
ter. 

"It  held,  as  a  matter  of  law,  that  the  representation 
was  material,  but  directed  the  jui'y  to  ascertain  whether 
it  was  so  far  false  and  misleading  as  to  render  it  sub- 
stantially untrue." 

The  court  further  said,  viz.:  "If  a  representation 
relating  to  a  material  matter  is  substantially  true — that 
is  to  say,  if  it  is  so  far  true  that  the  conduct  of  the  in- 
surer would  not  have  been  difiPerent  if  it  had  known  the 
exact  truth — it  will  not  vitiate  the  policy,  and  whether 
it  was  substantially  true  or  substantially  false  is  the 
question  for  the  jury." 

Applying  these  principles,  the  court  of  chancery  ap- 
peals held  that,  as  a  matter  of  law,  the  statements  made 
by  Mr.  Watts  were  material,  but  found,  from  the  facts 
and  circumstances  set  out  in  the  record,  that  Mr.  Watts' 
statements  were  substantially  true.  This  was  a  finding 
of  fact  which  is  conclusive  upon  this  court. 

That  court  further  said:     "We  are  satisfied  that,  if 
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Mr.  Watts  had  fully  stated  all  the  facts  within  his 
knowledge  at  that  time,  the  course  of  the  defendant  com- 
pany would  not  have  been  different.  He  (Watts)  was 
reporting  and  stating  with  substantial  accuracy  the  re- 
port made  by.  the  auditing  committee,  and  this  was  all 
that  he  was  purporting  to  do.  The  committee  had  found 
and  reported  substantially  that  the  books  were  properly 
kept.  He  himself  did  not  undertake  to  state  how  the 
books  were  kept." 

These  are  all  findings  of  fact,  which  it  is  not  within 
the  province  of  this  court  to  review. 

It  is  also  well  settled,  as  matter  of  law,  that  it  makes 
no  difference  that  a  ^^risk"  is  at  the  time  a  defaulter, 
and  the  officers  and  directors  may  have  n^ligently 
failed  to  ascertain  the  fact.  The  obligee  must  know  and 
conceal  the  facts  in  order  to  relieve  the  insurer  from 
liability.  Ouarantee  Co.  of  North  America  v.  Me- 
chanics' Savings  Bank  &  Trust  Co.  (80  Fed.,  766,  26  C. 
C.  A.,  146),  and  many  authorities;  Tapley  v.  Martin,  116 
Mass.,  275. 

It  is  next  assigned  as  error  that  the  court  of  chancery 
appeals  failed  to  find  that  the  following  condition  of  the 
bond  was  not  breached,  viz. :  "That,  in  the  discovery  of 
any  act  capable  of  giving  rise  to  a  claim  thereunder,  the 
employer  shall  at  the  earliest  practicable  moment  give 
notice  thereof  to  the  company." 

The  contention  of  defendant  company  under  this  stip- 
ulation of  the  bond  was  that  the  bond  was  executed 
June  6,  1898,  and  on  the  28th  June,  1898,  only  twenty- 
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two  days  thereafter,  the  report  of  the  auditiBg  com- 
mittee, which  showed  Lea's  books  out  of  balance  four 
hundred  dollars  was  turned  over  to  the  directors  and 
formally  entered  on  the  books  of  the  bank,  and  that  the 
directors  did  not  communicate  anything  with  respect 
thereto  to  the  defendant  company.  The  argument  is 
that  these  facts  bring  this  case  within  the  Schardt  Case 
[Guarantee  Co.  of  North  America  v.  Mechanics^  Sav- 
ings Bank  d  Trust  Co.],  reported  in  183  U.  S.,  402  (22 
Sup.  Ct,  124;  46  L.  Ed.,  253). 

The  court  of  chancery  appeals  finds  that  the  officers 
and  directors  of  the  bank  had  not  discovered  ^'any  act 
capable  of  giving  rise  to  a  claim"  within  the  meaning  of 
the  clause  just  quoted.  The  argument  of  that  court  is 
that  there  might  have  been  clerical  errors  of  thousands 
of  dollars  in  the  accounts,  without  the  fact  being  capable 
of  giving  rise  to  any  claim  under  the  bond.  We  think 
this  assignment  is  virtually  disposed  of  by  the  finding 
on  the  first  asignment.  Moreover,  the  court  of  chan- 
cery appeals  finds  that  notice  was  given,  and  that  it  was 
sufficiently  prompt. 

The  seventh  assignment  is  that  the  cpurt  of  chancery 
appeals  erred  in  holding  that  defendant  company  was 
liable  for  two  penalties  of  seven  thousand  dollars  each. 
It  is  insisted  by  defendant  that  there  was  in  effect  but 
one  bond,  and  that  the  maximum  liability  was  only 
seven  thousand  dollars,  the  penalty  of  the  bond ;  that  the 
last  bond  was  simply  a  renewal  of  the  first,  and  was  not 
intended  to  create  a  new  liability;  and  that,  in  legal 
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effect,  the  two  bonds  constitute  but  one  contract,  with  a 
single  penalty. 

It  will  be  observed  that  the  word  "renewal"  is  writ- 
ten in  the  second  bond,  and  the  certificate  refers  by  num- 
ber to  the  original  bond,  and  provides  that  it  is  subject 
to  all  the  covenants  and  conditions  set  forth  and  ex- 
pressed in  the  original  bond.  The  period  covered  by 
the  renewal  certificate  is  that  intervening  between  May 
1,  1899,  and  May  1,  1900.  The  penalty  prescribed  in 
the  renewal  certificate  is  seven  thousand  dollars.  The 
original  bond  expressly  provides  for  a  maximum  penalty 
in  these  words,  viz. :  "Make  good  and  reimburse  to  the 
employer  to  the  extent  of  seven  thousand  dollars,  and  no 
further,  all  and  any  pecuniary  loss  sustained  by  the  em- 
ployer, occasioned  by  the  fraud  or  dishonesty  on  the  part 
of  the  employee  in  the  employer's  service,  and  occurring 
during  the  continuance  of  this  bond  or  any  renewal 
thereof,  and  discovered  during  such  continuance  or  re- 
newal, or  any  time  thereafter,"  etc. 

The  court  of  chancery  appeals  held  that  the  original 
bond  and  renewal  certificate  are  separate  and  independ- 
ent contracts,  covering  diflferent  periods  of  time.  It  was 
held  by  that  court  that  under  the  first  bond,  the  com- 
pany  was  only  liable  for  a  default  occurring  between  the 
1st  May,  1898,  and  1st  May,  1899,  and  under  the  last 
bond  for  a  default  occurring  between  the  1st  May,  1899, 
and  1st  May,  1900.  It  was  further  held  that,  if  the  de- 
fault occurred  during  the  first  bond  or  renewal,  under 
the  express  language  of  the  bond,  the  liability  attached 
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when  the  default  was  discovered,  whether  occurring 
during  continuance  of  first  bond  or  renewal,  and  discov- 
ered during  continuance  or  renewal  or  any  time  there- 
after. The  court  accordingly  pronounced  a  decree  for 
complainants  for  fourteen  thousand  dollars,  penalties  of 
both  bonds. 

We  are  of  opinion  the  court  of  chancery  appeals  was 
in  error  in  this  position.  The  new  bond  expressly  recites 
on  its  face  that  it  is  a  renewal,  subject  to  all  the  cove- 
nants and  conditions  set  forth  and  expressed  in  the  bond 
of  this  company.  No.  23717,  heretofore  issued  on  the  1st 
May,  1898.  Referring  to  the  original  bond,  we  find  it 
stipulated  that  the  guaranty  company  will  make  good 
and  reimburse  to  the  employer  to  the  extent  of  seven 
thousand  dollars  and  no  further,  all  and  any  pecuniary 
loss  sustained  by  the  employer,  occasioned  by  the  fraud 
and  dishonesty  on  the  part  of  the  employee  in  the  em- 
ployer's service,  and  occurring  during  the  continuance 
of  the  bond  or  of  any  renewal  thereof,  etc.  So  that,  under 
the  plain  terms  of  the  bond,  the  maximum  liability  is 
seven  thousand  dollars,  and  no  further,  whether  the  de- 
fault occurred  during  the  currency  of  the  original  bond 
or  during  the  renewal  thereof.  Now,  it  is  true  that  the 
renewal  certificate  is  a  new  contract,  but' it  is  only  a  new 
contract  as  respects  time;  that  is  to  say,  it  extends  the 
indemnity  provided  by  the  old  contract  to  a  new  period 
of  time— May  1,  1899,  to  May  1,1900.  The  parties 
themselves  understood  there  was  only  one  bond  and  one 
penalty.     Mr.  Watts,  cashier  of  the  bank,  in  the  first 
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letter  written  by  him  to  the  company,  notifying  it  of 
Lea's  defalcation,  said,  viz. :  "We  hold  your  indemnity 
bond  in  the  sum  of  seven  thousand  dollars  on  William 
W.  Lea,  who  was  one  of  our  bookkeepers.  Said  bond  is 
number  23717,  dated  May  1,  1898,  and  expired  May  1, 
1900."  This  letter,  the  record  shows,  was  dictated  by 
the  counsel  for  the  bank,  and  shows  how  the  contract 
was  understood  and  interpreted  by  the  bank  before  this 
litigation  arose.  The  officers  of  defendant  company 
and  officers  of  other  similar  companies  so  understood  it. 
We  are  all  of  opinion  the  decree  of  the  court  of  chan- 
cery appeals  in  this  respect  was  erroneous,  and  that  de- 
fendant company  is  liable  in  this  bond  for  only  one  pen- 
alty, to  wit,  seven  thousand  dollars;  and  for  this 
amount,  with  interest  from  date  of  filing  the  bill,  a  de- 
cree will  be  entered  in  this  court  in  favor  of  complain- 
ant bank. 
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Bennett  v.  Feathebstone  et  al. 
{Nashville.    December  Term,  1902.) 

1.    FIBB  INSUBAKOB.    Oontract  of,  is  one  ior  personal  indem- 
nity. 
A  contract  of  lire  Ineurance  is  one  of  personal  indemnity  to  the 
party  with  whom  it  is  made  and  Inures  to  the  benefit  only  of 
those  who  are  embraced  within  the  scope  of  its  provisions. 

Cases  cited:  Quarles  y.  Clayton,  87  Tenn.,  308;  Welsh  v.  Cor- 
poration, 151  Pa.,  607. 

9.    SAIIB.    Protects  interests  both  of  life  tenant  and  remainder- 
man, when. 
A  policy  or  contract  of  insurance  may  be  taken  out  for  the  benefit 
of  both  the  life  tenant  and  remainderman,  if  so  intended  and 
stipulated. 

Case  cited:    Welsh  y.  Corporation,  151  Pa.,  607. 

d.    SAKS.    Same. 

The  policy  or  contract  will  inure  to  the  benefit  of  both  the  life 
tenant  and  remainderman  where  the  insurance  is  taken  out 
by  the  owner  of  the  premises,  who  subsequently  dies  and  the 
estate  becomes  divided  into  an  estate  for  life  and  in  remainder. 

Cases  cited:  Hudnell  y.  Burkle,  3  Tenn.  Cases,  616;  Brough  y. 
Hlggins,  3  Grattan,  408;  Hazhall's  Ex'r  y.  Shippen,  10  Leigh, 
536. 

4.    SAKB.    Idle  tenant  entitled  to  proceeds  of  insurance  to  exclu- 
sion of  remainderman,  when. 
There  is  no  legal  obligation  on  the  part  of  the  life  tenant  to  in- 
sure the  interest  of  the  remainderman,  and  insurance  taken  out 
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by  the  life  tenant  must  be  shown  to  have  been  stipulated  or 
intended  to  cover  the  interest  of  the  remainderman,  and,  onless 
such  fact  appears,  it  will  be  treated  as  a  contract  for  personal 
indemnity  to  the  life  tenant,  entitling  him  to  the  proceeds,  to 
the  exclusion  of  the  remalndermaiL 

Case  distinguished.    Hudnell  y.  Burkle,  3  Tenn.  Gases,  616. 

5.  SAMB.  Case  in  judgrment. 
Defendant  F.,  owning  a  life  estate  in  certain  premises,  took  out  a 
policy  of  insurance  on  a  house  situated  thereon  which  was 
burned.  Complainant  owning  the  remainder  interest  In  said 
premises  filed  his  bill  against  the  life  tenant  and  Insurance 
Company  and  prayed  that  the  proceeds  of  the  insurance  be 
either  applied  to  replacing  the  house  burned  or  loaned  out  until 
the  death  of  the  life  tenant,  so  as  to  preserve  the  remainder  to 
him  and  to  enable  the  life  tenant  to  receive  the  interest.  Defend- 
ants demurred  on  the  ground  that  the  contract  of  insurance  is 
a  personal  contract — that  the  interests  of  the  life  tenant  and 
remainderman  were  distinct  insurable  interests,  and  the  bill 

failed  to  show  that  the  policy  was  intended  to  cover  both  inter- 
ests or  to  inure  to  the  benefit  of  the  remainderman. 

Held:     The  life  tenant  is  entitled  to  the  proceeds  of  the  insurance 
taken  out  by  ner  to  the  exclusion  of  the  remainderman,  it  not 

appearing  that  the  policy  was  intended  to  cover  the  interest  or 
inure  to  the  benefit  of  the  remainderman. 

Case  distinguished:     Hudnell  v.  Burkle,  supra. 


FROM  FRANKLIN. 


Appeal  from  Chancery  Court  of  Franklin  County.- 
T.  M.  McCoNNELL,  Chancellor. 
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Fbank  L.  Lynch  and  Lynch  ft  Lynch,  for  Bennett. 
Albert  D.  Marks,  for  Insurance  Company. 
J.  E.  Willis,  for  Mrs.  Peatherstone. 


Mr.  Justice  Wilkes  delirered  the  opinion  of  the 
Court. 

This  cause  involves  the  right  to  the  proceeds  of  a  fire 
insurance  policy.  Defendant  owns  a  life  estate  in  the 
premises,  which  were  burned,  and  complainant  owns 
the  remainder  interest.  The  bill  was  filed  bv  the  re- 
mainderman  against  the  life  tenant  and  insurance  com- 
pany, and  asks  that  the  proceeds  of  insurance  upon  the 
house  burned  be  applied  to  replacing  the  building,  or 
loaned  out  until  the  death  of  the  life  tenant,  so  as  to 
preserve  the  remainder  to  him,  and  to  enable  the  life 
tenant  to  receive  the  interest  during  her  life. 

There  was  a  demurrer  to  the  bill,  which  set  up,  in 
substance,  that,  according  to  the  allegations  made,  the 
contract  of  insurance  was  only  a  personal  contract  with 
the  life  tenant  for  her  own  indemnity,  and  it  was  not 
charged  that  complainant,  as  remainderman,  was  a 
party  to  the  contract,  or  interested  therein,  and  there 
was  no  allegation  that  there  was  any  agreement  that 
the  policy  should  inure  to  the  benefit  of  tlie  remainder- 
man.    Furthermore,  that  the  bill  showed  a  separate 
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and  distinct  insurable  interest  in  eaeh^  the  life  tenant 
and  remainderman^  and  failed  to  allege  that  the  policy 
was  intended  to  protect  the  interest  of  both  the  life 
tenant  and  remainderman.  The  life  tenant  and  insur- 
ance company  joined  in  this  demurrer.  On  hearing  it 
was  sustained;  and  the  bill  was  dismissed,  and  there  was 
an  appeal  by  complainant. 

On  hearing  in  that  court  the  court  of  chancery  ap- 
peals affirmed  the  decree  of  the  chancellor,  and  com- 
plainant has  appealed  to  this  court  and  assigned  errors. 

We  are  of  opinion  complainant  fails  to  state  such 
facts  as  would  give  him  any  interest  in  the  proceeds  of 
the  poMcy,  or  any  right  to  control  the  same.  There  is 
no  allegation  that  the  policy  was  taken  out  to  cover  the 
remainder  interest  as  well  as  the  life  estate,  and  none 
that  there  was  any  agreement  or  understanding  that  the 
remainderman  should  be  protected. 

The  questions  presented  are  whether  the  life  tenant 
is  under  any  legal  obligation  to  insure  the  interest  of 
the  remainderman,  and  whether,  if  the  life  tenant  takes 
out  insurance  without  in  terms  expressly  limiting  it  to 
his  interest,  he  can  claim  such  insurance  to  the  exclusion 
of  the  remainderman. 

We  are  cited  to  quite  a  number  of  cases  in  support  of 
complainant's  contention  that  he  has  an  interest  in  the 
proceeds  of  insurance  in  similar  cases. 

The  first  is  the  case  of  Hudnell  v.  Burkle,  3  Tenn. 
Cas.,  616.  In  that  case  Burkle  took  out  insurance  upon 
his  house,  the  policy  being  issued  to  him,  loss  payable 
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to  himself,  his  executors  or  administrators.  He  devised 
this  real  estate  to  his  four  children.  His  widow  dis- 
sented from  his  will,  and  had  dower  assigned,  which 
embraced  the  house  covered  by  the  insurance.  The 
house  was  subsequently  destroyed  by  fire.  The  proceeds 
of  the  policy  were  paid  to  the  executors.  A  contest 
arose  as  to  who  was  entitled  to  them,  the  creditors,  de- 
visees, or  widow.  The  court  held  that,  the  loss  hav- 
ing occurred  after  the  death  of  the  owner,  his  executors 
should  receive  the  proceeds  of  the  policy  as  realty  for 
the  benefit  of  the  devisees  and  widow,  the  interest  of 
the  former,  however,  to  be  subordinate  to  the  claims  of 
creditors,  and  the  interest  of  the  widow  superior,  and 
it  was  decreed  that  the  widow  was  entitled  to  the  use 
of  the  fund  for  life. 

The  next  case  cited  is  King  v.  Sharp,  6  Humph.,  55. 
This  case  involved  some  slaves  which  the  testator  willed 
to  his  widow  for  life,  with  remainder  to  the  children. 
The  slaves  were  sold  by  the  life  tenant  to  Sharp,  and 
removed  from  the  State,  and  suit  was  brought  by  the 
remaindermen,  and  it  was  held  that  Sharp  had  assisted 
in  converting  the  property  of  the  remaindermen,  and 
the  life  tenant  was  trustee  for  the  remaindermen.  Now, 
while  a  life  tenant  of  real  estate  is  in  a  certain  sense  a 
trustee  for  the  remaindermen,  we  know  of  no  authority 
and  have  been  cited  to  none,  making  it  legally  obliga- 
tory upon  him  to  insure  for  the  benefit  of  the  remain- 
dermen. 

In  Welsh  v.  Corporation,  151  Pa.,  607,  25  Atl.,  142,  31 
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Am.  St.  Rep.,  786,  cited  also  in  13  Am.  &  Eng.  Enc.  Law 
(2d  Ed.) 9  p.  374^  it  is  held,  among  other  things,  that  the 
contract  of  insurance  is  one  personal  to  the  party  who 
takes  it  out,  bnt  that  it  may  be  taken  ont  for  the  benefit 
of  both  the  life  tenant  and  remainderman  if  so  intended 
and  stipulated. 

In  the  case  of  Queries  v.  Clayton,  87  Tenn.,  308,  10 
S.  W.,  505,  3  L.  R.  A.,  170,  it  is  held  a  contract  of  fire 
insurance  is  a  contract  for  personal  indemnity  to  those 
with  whom  the  contract  is  made  and  those  falling  within 
the  scope  of  its  provisions,  but  when  a  policy  is  taken 
out  by  one  who  subsequently  dies,  the  personal  repre- 
sentative may  recover  upon  it  for  those  who  succeed  to 
the  estate  insured  under  the  law,  but  not  for  a  purchaser 
of  the  property.  In  that  case  it  was  held  that  the  widow 
took  the  property  as  purchaser  under  a  marriage  con- 
tract with  her  husband,  and  hence  did  not  succeed  to  it 
by  operation  of  law,  as  was  the  case  in  Hudnell  v.  Bur- 
kJe,  3  Tenn.  Cas.,  616,  where  the  parties  succeeded  to 
the  property  under  the  law,  and  hence  she  had  no  in- 
terest in  the  proceeds  of  the  policy.  The  two  cases  are 
not  in  conflict,  but  only  serve  to  emphasize  the  doctrine 
that  an  insurance  contract  is  one  personal  to  the  party 
who  makes  it,  and  inures  to  the  benefit  only  of  those  who 
are  embraced  in  its  provisions. 

In  Kearney  v.  Kearney,  17  N.  J.  Eq.,  59,  504,  it  was 
held,  in  substance,  that  the  interests  of  the  life  tenant 
and  remainderman  are  distinct,  and,  if  insurance  is  de- 
sired, the  life  tenant  and  remainderman  must  insure 
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their  respective  interests  as  may  be  deemed  most  de- 
sirable. 

In  Brough  v.  Eiggins,  2  Grat.,  408,  an  owner  insured 
his  house,  which  was  burned  after  his  death,  and  after 
it  had  been  assigned  as  dower.  It  was  held  that  the 
tenant  for  life  was  entitled  to  have  the  proceeds  of  in- 
surance applied  to  repair  of  the  buildings,  and  the  owner 
of  the  remainder  was  entitled  to  like  relief.  This  is 
virtually  the  case  of  Hudnell  v.  Burkle,  3  Tenn.  Cas., 
616.  The  case  of  HaxalVs  Ea^rs  v.  Shippen,  10  Leigh, 
536,  34  Am.  Dec.,  745,  is  to  the  same  effect. 

From  these  cases,  and  as  a  matter  of  principle,  we 
hold  that  there  is  a  distinction  between  the  case  when 
the  insurance  is  taken  out  by  the  owner,  who  subse- 
quently dies,  and  the  estate  becomes  divided  into  a  life 
estate  and  remainder,  and  the  case  when,  the  two  es- 
tates being  already  in  existence,  the  contract  is  made 
by  the  life  tenant  without  regard  to  the  remaindermen. 
In  the  former  case  the  proceeds  of  the  policy  will  go  to 
those  who  succeed  to  the  estate  of  the  insured  after  his 
death ;  in  the  latter  case  they  will  go  to  the  life  tenant 
if  he  takes  out  the  policy  to  indemnify  himself  without 
intending  to  cover  the  interest  of  the  remainderman. 

There  is  no  legal  obligation  on  the  part  of  the  life 
tenant  to  take  out  insurance  on  the  interest  of  the  re- 
mainderman, and  insurance  taken  out  by  the  life  tenant 
must  be  shown  to  have  been  stipulated  or  intended  to 
cover  the  interest  of  the  remainderman,  and,  unless 
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such  fact  appears,  it  will  be  treated  as  a  contract  for 
personal  indemnity  to  the  life  tenant,  and^he  will  be 
entitled  to  the  proceeds  to  the  exclusion  of  the  remain- 
derman. 

We  see  no  error  in  the  decree  of  the  chancellor  and 
court  of  chancery  appeals,  and  their  decrees  are  af- 
firmed. 
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OBESN  V.  CXJMBBELAND  COAL  &  COKB  CO. 

{Nashville.     December  Term,  1902.) 

I.  OHAMPBBTY.  Sale  of  land  adversely  held  is  champertous 
thousrh  vendor  have  perfect  title. 
A  sale  of  lands  held  by  the  vendor  under  a  perfect  title  but  in  the 
adverse  possession  of  another  at  the  time  Is  a  sale  of  a  pre- 
tended title  within  the  statute  making  such  sales  null  and  void 
as  champertous  without  regard  to  the  duration  of  such  posses- 
sion.    {Post,  p.  38.) 

Code  cited  and  construed:  Sections  3171,  3172  (S.) ;  2445,  2446 
(M.  ft  v.);  1776-1777  (T.  ft  S.  and  1868). 

Cases  cited:  'Whiteside  v.  Martin,  7  Yerg.,  397;  Klncaid  ▼. 
Meadows,  3  Head,*  189,  192;  Fain  v.  Headrick,  4  Cold.,  334. 

8.  CHAMPE&TOUB  DEED.  EFFECT  OF.  Vendor  may  disre- 
gard  and  sue  in  his  own  name. 
A  conveyance  of  land  adversely  held  is  a  nullity  and  a  vendor  of 
such  land  may  disregard  his  deed  and  in  his  own  name  sue  in 
ejectment  to  recover  the  lands,  without  specially  pleading  the 
invalidity  of  such  conveyance.     {Post,  pp.  38-39.) 

Cases  cited:  Key  v.  Snow,  90  Tenn.,  663;  Wilson  v.  Nance,  11 
Humph.,  190;  Fowler  v.  Nixon,  7  Heisk.,  729;  Saylor  v.  Stew- 
art's heirs,  2  Heisk.,  510. 
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8.  OHAMPE&TY.  Hot  limited  to  actual  posseasion,  where  poa- 
■eaaor  claima  under  color  ol  title  purporting  to  convey  a  fee. 
Where  there  is  an  actual  adverse  possession  of  part  of  a  tract  of 
land  under  deed  purporting  to  convey  the  entire  tract  in  fee, 
the  possessor  has  such  constructive  possession  of  the  re- 
mainder, superior  and  adverse  to  that  which  results  merely 
from  the  ownership  of  the  legal  title,  as  renders  a  conveyance 
of  land  so  held  champertous  and  void  not  merely  to  the  extent 
of  the  actual  possession  but  to  all  the  lands  inclosed  within 
the  boundaries  of  the  assurance  of  title,  under  which  such 
actual  possession  is  held.     {Post,  pp.  89-41). 

Cases  cited:  Dyche  v.  Gass's  Lessee,  8  Yerg.,  397;  West  v.  La- 
nier, 9  Humph.,  771;  Rutherford  v.  Franklin,  1  Swan,  824; 
Brown  v.  Johnson,  1  Humph.,  264;  Pickens  v.  Delozler,  2 
Humph.,  400;  Mitchell  v.  Churchman's  Lessee,  4  Humph.,  218. 


FROM  CUMBERLAND. 


Appeal   from  the  Chancery  Court  of  Cumberland 
County. — T.  J.  Fisher,  Chancellor. 

Wright  &  Wright,  for  Green. 

McNuTT  &  Fisher,  for  Cumberland  Coal  &  Coke  Com- 
pany. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 


2  Gates]        DECEMBER  TERM,  1902.  37 


Green  v.  Cumberland  Coal  &  Coke  Co. 


This  is  an  ejectment  bill,  brought  to  recover  a  tract  of 
land  lying  in  Cumberland  county.  The  chancellor 
granted  the  complainant  a  decree,  which  was  affirmed 
by  the  court  of  chancery  api)eals,  and  the  defendant 
has  appealed  to  this  court,  and  assigned  errors. 

The  pleadings  are  very  brief.  The  complainant 
charges  that  he  is  the  owner  and  entitled  to  the  posses- 
sion of  the  land  covered  by  grant  14,369  from  the 
State  of  Tennessee  to  Richard  Burk,  describing  it  by 
metes  and  bounds,  and  that  the  defendant  unlawfully 
ejected  him  therefrom,  and  withholds  possession  from 
him.  The  answer  admits  possession  of  respondent, 
denies  all  other  allegations  of  the  bill,  and  avers  the  de- 
fendant has  the  better  title. 

On  the  hearing  it  appeared  that  the  grant  to  Richard 
Burk,  No.  14,369,  was  superior  to  the  one  under  which 
the  defendant  claimed,  and  the  complainant  connected 
himself  therewith  by  a  perfect  chain  of  title.  But  it 
also  appeared  that  in  1896,  previous  to  the  institution 
of  this  suit,  complainant  conveyed  the  lands  in  contro- 
versy to  Joseph  S.  Bicker.  The  defendant,  however, 
was  at  the  time  the  conveyance  was  made  in  possession 
of  the  premises,  having  a  few  acres  inclosed  under  fence, 
and  claiming  to  certain  boundaries  covering  the  entire 
tract,  defined  in  an  assurance  of  title  purporting  to  con- 
vey the  fee,  under  which  it  claimed  and  was  asserting 
title.  AIJ  the  land  other  than  the  few  acres  referred  to 
was  uninclosed  and  wild. 

The  court  of  chancery  appeals  found  these  facts,  and 
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held  that  the  possession  of  the  land  was  held  adversely 
to  the  complainant  at  the  time  of  his  conveyance  to  Jo- 
seph S.  Ricker,  and  that  this  conveyance,  which  was  re- 
lied upon  by  the  defendant  to  show  that  complainant 
had  parted  with  his  title  to  the  premises  sued  for,  was 
champertous,  and  wholly  void,  and  the  complainant, 
having  deraigned  the  superior  title  from  the  State,  was 
entitled  to  recover  the  entire  tract. 

The  errors  assigned  raised  these  questions : 

1.  That  the  champertous  character  of  the  convey- 
ance by  complainant  to  Joseph  S.  Ricker  cannot  be 
looked  to  or  considered  by  the  court  in  order  to  avoid 
it,  because  there  is  no  pleading  attacking  it  upon  this 
ground;  and  also  because  the  complainant  cannot  rely 
upon  his  own  unlawful  act  to  invalidate  his  deed. 

The  law  is  otherwise.  The  statute  prohibiting  the 
sale  of  pretended  titles  to  lands  makes  the  sale  of  land 
utterly  void  where  the  seller  has  npt  by  himself,  agent, 
tenant,  or  ancestor,  been  in  actual  possession,  or  taken 
the  rents  and  profits,  for  one  whole  year  next  before  the 
sale.     Code  (Shannon's  Ed.),  sees.  3171,  3172. 

A  sale  of  lands  held  under  a  perfect  title,  but  in  the 
adverse  possession  of  another  at  the  time,  is  a  sale  of 
a  pretended  title,  within  this  statute,  and  no  particular 
length  of  possession  is  necessary  to  make  the  sale  void. 
Whiteside  v.  Martin,  7  Yerg.,  397;  Kincaid  v.  Meadows, 
3  Head,  189-192;  Fain  v.  Ueadrick,  4  Cold.,  334. 

A  conveyance  of  lands  adversely  held  is  a  nullity,  and 
may  be  so  treated  by  both  parties  and  strangers.     The 
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title  to  the  lands  conveyed  remains  in  the  conveyor,  and 
the  vendee  can  not  maintain  an  action  for  breach  of  the 
covenants  in  the  conveyance.  The  vendor  may  disre- 
gard his  deed,  and  sue  in  his  own  name  for  the  lands; 
and,  if  the  defendant  proves  a  conveyance  for  the  pur- 
pose of  showing  that  he  has  parted  with  his  title,  as  he 
may  do  in  the  chancery  court  under  a  general  denial  of 
title  in  the  complainant,  or  under  the  general  issue  in 
ejectment  at  law,  he  may  show  its  champertous  char- 
acter, and  consequent  invalidity  in  avoidance.  This 
may  be  done  without  any  pleading  specially  raising 
the  question.  Key  v.  Snow,  90  Tenn.,  663,  18  S.  W., 
251 ;  Wilson  v.  Nance,  11  Humph.,  190;  Fotvler  v.  Nixon, 
7  Heisk.,  729;  Saylor  v.  Stewart's  Heirs,  2  Heisk.,  510. 

2.  That  the  deed  to  Joseph  S.  Kicker  was  only  void 
to  the  extent  of  the  few  acres  held  by  defendant  under 
inclosure  at  the  time  of  its  execution,  that  being  the  ex- 
tent of  the  actual  possession,  which  was  necessary  to 
render  the  deed  void  under  the  statute  invoked;  con- 
structive possession  being  ineffectual  for  this  purpose. 

Actual  possession,  when  the  premises  are  susceptible 
of  it,  must,  as  a  general  rule,  be  by  inclosure  of  the  land 
by  fences  or  like  improvements,  so  as  to  make  the  occu- 
pation visible,  notorious,  continuous,  and  adverse,  and 
thus  constitute  notice  of  the  claim  and  possession  of  the 
occupant  to  the  public ;  but  there  are  exceptions  to  the 
rule  where  the  land  is  not  suitable  for  cultivation,  and 
the  occupant  exercises  dominion  over  it,  which  is  pos- 
session, when  accompanied  with  the  necessary  requisites 
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and  asserted  in  an  equally  positive  manner  for  other 
purposes,  such  as  digging  ore,  mining  coal,  quarrying 
stone,  and  other  similar  purposes  for  which  the  land  is 
alone  or  most  adapted  and  valuable.  Pullen  v.  Hopkins, 
1  Lea,  741;  West  v.  Lanier,  9  Humph.,  762;  Gopeland 
V.  Murphey,  2  Cold.,  64;  Cooper  v.  Great  Falls  Co.,  94 
Tenn.,  588,  30  S.  W.,  353.  Neither  residence  on  nor  cul- 
tivation of  the  land  is  necessary  to  constitute  actual  pos- 
session.    Creech  v.  Jones,  5  Sneed,  633. 

Constructive  possession  exists  where  the  land  is  in  a 
wild  state,  and  wholly  unoccupied,  or  where  one  is  in 
actual  possession  under  some  character  of  assurance  or 
claim  of  title  defining  boundaries  of  a  portion  of  the 
land,  claiming  to  the  extent  of  the  boundaries  defined  in 
the  written  instrument.  Where  there  is  no  part  of  the 
land  in  actual  possession,  the  constructive  possession  is 
with  the  party  holding  the  superior  legal  title;  but 
where  a  portion  of  the  land  is  in  actual  adverse  posses- 
sion, the  party  so  holding  has  constructive  possession  of 
all  the  premises  outside  of  his  inclosure  to  the  limits  of 
his  claim  or  assui^ance  of  title,  and  such  constructive 
possession  is  superior  to  that  which  results  merely  from 
the  ownership  of  the  legal  title,  and  is  sufficient  to  put 
in  operation  the  statutes  of  limitation  to  the  entire  tract. 
West  V.  Lanier,  9  Humph.,  771,  772;  Rutherford  V. 
Franklin^s  Lessee,  1  Swan,  324;  Brown  V.  Johnson,  1 
Humph.,  264. 

It  is  therefore  evident  that  the  actual  possession  of 
the  defendant  was  confined  to  his  inclosure,  and  his  pos- 


2  Gates]        DECEMBER  TEBM,  1902.  41 


Green  v.  Cumberland  Coal  &  Coke  Co. 


session  of  the  remainder  of  the  tract  was  only  construc- 
tive. The  character  of  constructive  possession^  con- 
nected as  it  always  is  closely  with  actual  possession,  and 
generally  actual  occupation  of  some  part  of  the  land,  is 
clearly  within  the  policy  of  the  statute  against  cham- 
pertous  sales,  and  will  render  a  conveyance  of  land  so 
held  null  and  void.  Pickens  v.  Delozier,  2  Humph.,  400 ; 
Mitchell  V.  Churchnidn's  Lessee,  4  Humph.,  218. 

If  the  defendant  had  been  a  mere  trespasser,  the  con- 
veyance would  have  been  void  only  to  the  extent  of  his 
actual  possession ;  but  he  was  in  possession  under  an  as- 
surance of  title  of  part,  claiming  to  defined  boundaries 
covering  the  whole  tract.  Dyche  v.  Oass'  Lessee,  3 
Terg.,  397. 

We  are  therefore  of  opinion  that  the  deed  to  J.  S. 
Bicker  was  wholly  void,  and  presents  no  obstacle  to  a  re- 
covery by  complainant.  The  decree  of  the  court  of 
chancery  appeals  is  affirmed,  with  costs. 
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Holt  and  Johnson  t\  Hayes. 
{Nashville.     December  Term,  1902.) 

1.  TBE8PAS8.    Measure  of  damages  for,  in  catting  timber.    The 
<«mild"  and  the  < 'harsh"  rule. 

There  are  two  rules  for  the  computation  of  damages  in  cases  of 
trespass  for  cutting  timber  as  in  cases  of  mining  trespass, 
sometimes  designated  as  the  "mild"  and  the  "harsh"  rule.  The 
mild  rule  is  applied  where  the  wrong  was  innocently  done,  by 
mistake  or  inadvertence  and  charges  the  trespasser  with  the 
value  of  the  timber  standing  in  the  tree.  The  harsh  rule  is  ap- 
plied where  the  trespass  is  shown  to  have  been  malicious  or 
with  full  knowledge  of  the  title  of  the  owner,  and  in  willful  dis- 
regard of  his  rights,  and  charges  the  wrongdoer  with  the  value 
of  the  timber  after  severance  and  in  the  form  it  may  be  pre- 
pared, or  converted,  for  the  market,  without  deduction  or  com- 
pensation for  the  expense  of  cutting  and  preparing  for  market. 
(Post,  p.  45.) 

Case  cited  and  approved:  Dougherty  v.  Chesnutt,  86  Tenn.,  1, 
9,  10. 

2.  SAME.    Same.    Oase  in  Judgment. 

Complainants,  the  owners  of  certain  lands,  sue  for  the  conversion 
of  certain  timber  cut  therefrom  by  L.  and  B.,  trespassers,  with- 
out claim  of  right,  and  by  them  sold  to  defendant.  Before  de- 
fendant had  notice  of  the  trespass,  he  had  purchased  timber  of 
the  value  of  $43.60  standing  in  the  tree;  after  notice  and  with- 
out regard  thereto,  he  purchased  other  timber  of  the  value  of 
$77  in  the  tree  but  worth  $246.40  in  stave  bolts  delivered  at  his 
factory,  in  which  form  L.  and  B.,  after  severance  from  com- 
plaintants'  land,  prepared  said  timber  and  sold  and  delivered  it 
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to  defendant.  Insistence  by  defendant  that  he  was  liable  only 
for  the  value  of  the  timber  standing  in  the  tree;  complainant 
contends  for  application  of  ''harsh"  rule  above  stated.    Held: 

First.  The  "mild"  rule  applies  to  the  timber  purchased  before 
notice  to  defendant  of  the  trespass; 

Second.  The  "harsh"  rule  applies  to  all  the  timber  purchased 
after  notice  that  L.  and  B.  were  trespassers,  charging  defendant 
with  the  value  of  the  timber  in  its  manufactured  state  as  de- 
livered to  him.     {Post,  pp,  43-46.) 


FBOM  HUMPHEEYS. 


Appeal    from   the   Chancery   Court   of   Humphreya 
County. — J.  S.  Gribble^  Chancellor. 

EoBERT  T.  Shannon  and  J.  P.  Shannon^  for  Holt  & 
Johnson. 

T.  L.  Lanier  and  Patterson  &  Stratton,  for  Hayes. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  was  an  action  brought  for  the  conversion  of  tim- 
ber, on  the  following  facts:  Will  Lashlee  and  Henry 
Brown  went  upon  the  land  of  the  complainants  as  pure 
trespassers,  without  any  bona  fide  claim  of  right,  and 
cut  and  hauled  timber  therefrom,  and  sold  it  to  the  de- 
fendant. 

Before  defendant  had  any  notice  of  the  trespass  of  the 
said  Lashlee  and  Brown,  he  purchased  from  them  43  V^ 
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cords  of  wood,  of  the  value  of  one  dollar  per  cord  stand- 
ing in  the  tree,  or  (43.50  for  the  whole. 

Complainants  then  notified  the  defendant  that  Lash- 
lee  and  Brown  were  trespassing  upon  their  lands  in  cut- 
ting and  removing  timber,  and  requested  him  to  buy  no 
more  of  them.  The  defendant  refused  to  heed  the  no- 
tice, or  comply  with  the  request,  but  thereafter  bought 
from  Lashlee  and  Brown  77  cords  of  the  wood,  worth  f  77 
in  the  tree  in  the  woods,  but  worth  |246.40  in  stave  bolta 
delivered  at  the  factory  of  defendant,  in  which  form  the 
said  Lashlee  and  Brown  prepared  the  timber  and  sold  it 
to  the  defendant,  and  delivered  it,  after  taking  it  from 
complainants'  land. 

The  chancellor  rendered  a  decree  against  defendant 
for  (289.90  (made  up  of  the  (43.50  and  the  (246.40) 
and  costs  of  suit.  The  defendant  filed  the  record  for 
error,  and  the  cause  was  referred  to  the  court  of  chan- 
cery appeals.  That  court,  after  full  consideration,  af- 
firmed the  decree  of  the  chancellor.  From  this  decree 
the  defendant  prayed  an  appeal  to  this  court,  and  as- 
signed error. 

It  is  insisted  that  the  decree  of  each  of  the  courts  re- 
ferred to  was  erroneous,  in  that  the  defendant  was 
charged  with  the  said  sum  of  (246.40,  the  value  of  the 
timber  after  it  had  been  converted  into  stave  bolts. 

It  is  said  that  the  true  measure  of  damages  was  the 
value  of  the  timber  as  it  stood  in  the  tree  at  the  time  it 
was  cut,  and,  at  all  events,  the  defendant  should  be  al- 
lowed the  costs  of  converting  the  timber  into  merchant- 
able form. 
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There  is  no  error  in  the  decree  of  the  conrt  of  chan- 
cery appeals.  We  are  of  the  opinign  that  the  same  rule 
should  be  applied  in  cases  of  this  character  as  are  ap- 
plied in  eases  of  mining  trespass.  The  rules  applicable 
in  the  latter  class  of  cases  are  those  laid  down  in  Dough- 
erty V.  Chesnutt,  86  Tenn.,  1,  9,  10,  5  S.  W.,  444.  It  is 
there  said :  "There  are  two  rules  for  the  computation 
of  damages  in  these  cases  of  mining  trespass,  recognized 
by  the  courts,  sometimes  designated  as  the  ^mild'  and  the 
'harsh'  rule.  The  mild  rule  is  applied  where  the  wrong 
was  innocently  done,  by  mistake  or  inadvertence;  the 
harsh  where  the  facts  show  the  trespass  to  have  been 
malicious,  or  with  full  knowledge  of  the  title  of  the  in- 
jured party,  and  in  willful  disregard  of  his  rights.  The 
former  rule  charges  the  defendant  with  the  value  of  the 
coal,  ore,  or  rock,  mined,  in  situ,  usually  measured  by 
the  royalty  in  the  particular  locality.  The  latter  charges 
him  with  the  value  of  the  same  after  severance,  without 
compensation  for  mining  and  preparing  for  market." 

Applying  these  rules  to  the  case  of  timber  removed, 
we  hold  that  the  defendant,  for  the  timber  purchased 
before  notice  of  the  trespass,  was  rightly  charged,  un- 
der the  mild  rule,  with  its  value  as  it  stood  upon  the 
land  when  it  was  felled;  and  that,  for  the  timber  pur- 
chased after  he  had  notice  of  the  trespass,  he  was  rightly 
charged,  under  the  harsh  rule,  with  its  value  in  the  form 
of  stave  bolts,  without  any  deduction  for  the  expense  of 
cutting  and  preparing  for  market. 

The  forgoing  were  the  rules  for  measuring  damages 
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applicable  to  Lashlee  and  BroT\ii,  as  to  all  of  the  timber, 
they  being  willful  t];espa8ser8  as  to  all ;  and  the  defend- 
ant, having  bought  77  cords  from  them  with  full  notice, 
stands  in  their  place  as  to  that  purchase. 

There  is  another  element  of  damages  that  sometimes 
appears  in  timber  cases,  that  is,  damages  arising  out  of 
special  injury  done  to  the  land  by  the  removal  of  the 
timber  {Ensley  v.  Nashville^  2  Baxt.,  144),  but  no  facts 
appear  in  this  case  to  make  that  rule  applicable  here. 

The  decree  of  the  court  of  chancery  appeals  must  be 
affirmed;  with  costs. 
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Hbnson  V.  State. 
{Nashville.     December  Term,  1902.) 

ORIKIHAIi  LAW.  Misconduct  of  Jury,  in  examining  Code,  ground 
for  reversal,  when. 
The  jury  are  the  Judges  of  the  law  under  the  direction  of  the 
court  and,  it  being  the  duty  of  the  Jury  to  receive  the  law  as 
given  in  charge  by  the  court,  an  examination  of  the  Code  by  a 
Juror  to  ascertain  for  himself  the  law,  after  which  he  agreed  to 
a  verdict  for  murder  when  before  he  was  in  favor  of  a  convic- 
tion for  manslaughter,  constitutes  ground  for  reversal. 

Cases  cited  and  approved:     Dale  v.  State,  10  Yerg.,  555;  Harris  v. 
State,  7  Lea,  538,  554. 


FROM  JACKSON. 


Appeal  in  error  from  the  Circuit  Court  of  Jackson 
County. — W.  T.  Smith^  Judge. 

D.  B.  Johnston  and  W.  W.  Draper,  for  Henson. 
Charles  T.  Cates,  Jr.,  Attorney-General,  for  State. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 
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The  plaintiff  in  error  was  indicted  in  the  circuit  court 
of  Jackson  county  for  the  murder  of  one  Henry  Mc- 
Bride,  and  was  convicted  of  murder  in  the  second  de- 
gree.    He  has  appealed  and  assigned  errors. 

The  only  error  which  we  shall  notice  is  the  following : 
After  the  jury  had  been  charged  by  the  court,  and  had 
retired  to  consider  of  their  verdict,  one  of  the  jurors — E. 
W.  Jackson — called  for  the  Code  of  Tennessee,  and  it 
was  brought  to  him  by  the  officer  in  charge.  He  there- 
upon examined  it,  and  after  such  examination  declared 
that  he  was  ready  to  agree  to  a  verdict  of  murder  in  the 
second  degree.  Prior  to  this  time  he  had  been  in  favor 
of  returning  a  verdict  of  voluntary  manslaughter.  This 
conduct  on  the  part  of  the  juror  was  offered  in  the  court 
below  as  ground  for  new  trial,  but  the  motion  was  over- 
ruled. We  think  his  honor  committed  error  in  overrul- 
ing the  motion.  We  reaffirm  the  rule  upon  this  subject 
as  laid  down  in  Dale  v.  The  State,  10  Yerg.,  555,  and  ap- 
proved in  Harris  v.  The  State,  7  Lea,  538,  554,  viz. :  "The 
jury  are  the  judges  of  the  law  as  it  applies  to  the  facts. 
They  are  exclusive  judges  of  the  facts.  But  in  making 
up  their  verdict  they  are  to  consider  the  law  in  connec- 
tion with  the  facts,  but  the  court  is  the  proper  source 
from  which  they  are  to  get  the  law.  In  other  words, 
they  are  the  judges  of  the  law  as  well  as  the  facts,  under 
the  direction  of  the  court." 

This  is  the  true  rule  in  criminal  cases.  In  the  present 
case  it  appears  that  the  juror  Jackson,  instead  of  taking 
the  law  from  the  court  as  given  to  the  jury  in  his  honor's 
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charge,  undertook  to  ascertain  it  for  himself  by  an  ex- 
amination  of  the  Code.  This  he  had  no  legal  right  to 
do,  and  the  refusal  of  the  court  below  to  set  aside  the 
verdict  on  this  ground  was  error. 

Beverse  the  judgment  and  remand  the  cause  for  a  new 
triaL 
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Overton  v.  Nashtillb  Trust  Company  et  aZ.- 
{Nashville.    December  Term,  1902.) 

1.  WILLS.  OGNSTBUCTIGN.  InTestment  of  money  for  benefit 
of  life  and  remainder  estates  under  control  of  executor  as  tes- 
tamentary trustee. 
Where  the  testator,  after  making  certain  deyises  and  bequests, 
devised  and  bequeathed  all  his  "other  property  and  estate"  to 
his  wife  for  life,  and  after  her  death  to  be  equally  divided  amc»ig 
his  six  children,  for  their  use  during  life,  and  after  their  death 
to  vest  absolutely  in  their  children,  or  the  issue  of  their  de- 
ceased children,  and  instructed  the  executor  "to  invest  any 
money  going  to  either  or  all  of  the  heirs  as  he  may  think  best," 
the  executor  is  constituted  a  testamentary  trustee,  whose  duty 
it  is  to  invest  the  money  received  by  him  under  the  will  after 
the  death  of  the  testator's  widow  in  such  income  bearing  prop- 
erty as  he  may  select  taking  title  to  himself  as  trustee  for  the 
benefit  of  the  life  tenant  and  the  remaindermen,  and  to  retain 
control  and  possession  of  the  same,  unless  the  investment  be  in 
real  estate,  when  there  would  be  no  occasion  to  withhold  pos- 
session from  the  life  tenants,  and  if  he  declines  to  execute  the 
trusts  then  they  will  be  executed  under  the  decree  of  the  chan- 
cery court.     {Post,  pp,  52-67.) 

Cases  cited  and  approved:  Henderson  v.  Vaulx,  10  Terg.,  80; 
McHaney  v.  McNeiUy,  10  Heisk.,  53b;  Covenhoven  v.  Shuler,  2 
Paige,  124. 

8.    SAME.    Same.    Specific  and  residuary  bequests  of  articles  con- 
sumable in  the  use,  distinguished. 
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When  there  is  a  speciflc  bequeBt  for  life  with  or  without  limltar 
tion  in  remainder  of  articles,  such  as  wine,  com,  etc.,  whose  ose 
consists  in  heing  consumed,  the  first  taker  is  entitled  abso- 
lutely; bat  where  the  bequest  is  residuary  and  not  specific, 
then  such  chattels  must  be  sold  and  the  interest  in  the  pro- 
ceeds paid  to  the  first  taker,  and  the  principal  preserved  for  re> 
mainderman.     {Post,  pp.  65-56.) 

Case  cited  and  approved:    Henderson  v.  Vaulx,  10  Terg.,  80. 

8.  8A1CB.  Same.  Bequests  of  articles  not  consumable  in  the  use* 
But  where  there  is  a  bequest  for  life,  of  articles  not  necessarily 
consumable  in  the  use,  such  as  books,  plate,  etc.,  with  a  limita- 
tion  oyer,  the  first  taker  is  only  required  to  give  an  inventory 
of  the  articles  specifying  that  they  belong  to  the  first  taker  for 
the  limited  period  only,  and  afterwards  to  the  remainderman 
and  security  will  not  be  required  unless  there  is  danger  that 
the  articles  may  be  wasted  or  otherwise  lost  to  the  remainder- 
man.    {Post,  p.  66.) 

Cases  cited  and  approved:  Henderson  v.  Vaulx,  10  Terg.,  80; 
Foley  y.  Burwell,  Ist  Brown,  Ch.  279;  Covenhoven  v.  Shuler, 
2  Paige,  124. 


FROM  DAVIDSON. 


Api)eal  from  the  Chancery  Court  of  Davidson  County. 
— H.  H.  CooKB^  Chancellor. 

John  J.  Vebtbees  and  Wm.  O.  Veetbbbs^  for  Com- 
plainant Overton. 
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Perkins  Baxter^  for  Nashville  Trust  Company. 
W.  L.  Granbery,  for  defendant  Elizabeth  Overton. 

J.  C.  McRbynolds,  for  defendant  Henry  Dickinson. 
M.  H.  Meeks^  for  defendant  Connie  Thompson. 

W.  Q.  HuTCHBSON,  Guardian  ad  litem. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court. 

This  bill  was  filed  to  obtain  a  construction  of  the  will 
of  the  late  John  Overton^  who  died  in  Davidson  county^ 
in  this  State,  during  the  year  1900.  The  deceased  left  a 
lai'ge  and  valuable  estate,  all  of  which  he  undertook  to 
dispose  of  in  his  will.  After  designating  a  fund  for  the 
payment  of  his  debts,  and  giving  to  his  wife  absolutely 
certain  personalty,  the  testator  then  provided  that  she 
was  to  enjoy  an  estate  for  life  in  all  of  his  "other  prop- 
erty and  estate."  Subject  to  this  life  estate,  he  made 
six  divisions  of  certain  of  his  real  estate,  and  allotted  to 
each  of  his  children  one  of  these  divisions.  The  will 
then  provides  as  follows : 

"The  corpus  of  my  estate  given  to  my  wife  for  life, 
not  including  the  foregoing  divisions,  I  wish  after  her 
death  to  be  equally  divided  among  my  children. 

"My  executor  is  hereby  authorized  to  sell  any  part 
thereof   not    susceptible    of    division    and  make  title 
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thereto,  and  he  is  hereby  instructed  to  invest  any  money 
going  to  either  or  all  of  the  shares  as  he  may  think  best. 

''The  land  devised  to  each  of  my  children,  together 
with  the  share  going  to  each  in  the  corpus  of  my  estate, 
is  hereby  settled  on  each  of  them  for  their  sole  and  sep- 
arate use  during  life  and  vests  absolutely  in  their  chil- 
dren after  their  death.  Should  either  of  their  issue  die 
leaving  issue,  the  issue  shall  inherit  the  interest  of  the 
parent. 

"The  shares  going  to  my  daughters  to  be  free  from 
the  debts,  contracts  and  liabilities  of  their  present  or 
any  future  husband. 

"Should  any  one  or  more  of  my  children  die  without 
isue  at  the  time  of  his  or  her  death,  his  or  her  share 
shall  pass  to  and  vest  in  my  living  children,  and  if  any 
child  has  died  leaving  issue,  said  issue  to  represent  and 
take  the  share  of  the  parent*'  •  *•  *  : 

The  widow  of  the  testator  died  a  short  time  after  the 
probate  of  the  will,  and  the  record  discloses  that  at  the 
time  of  the  filing  of  the  present  bill  the  executor  had  in 
his  hands,  ready  for  disposition,  about  f 80,000,  derived 
from  what  is  called  in  the  will  the  "corpus"  of  the  es- 
tate, with  other  sums  from  the  same  source,  to  come  at 
an  early  day  into  possession.  ..r. 

The  question  presented  by  complainant  is,  what  is  his 
duty,  under  the  will?  It  is  axiomatic  that  the  intention 
of  the  testator,  if  not  inconsistent  with  some  settled  rule 
of  law,  is  to  be  carried  into  effect ;  and  it  is  true,  if  it  is 
fairly  inferable  from  the  present  will  that  the  testator 
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intended  these  shares,  as  money  or  other  personal  prop- 
erty,  to  go  direct  into  the  possession  of  the  several  life 
tenants,  without  any  protection  to  the  remainderman, 
then  it  would  be  the  duty  of  the  court  to  effectuate  this 
intention  without  regard  to  the  hazard  to  the  remainder- 
man. But  we  do  not  think  any  such  purpose  is  discern- 
ible in  this  will.  On  the  contrary,  while  it  is  clear  the 
testator  had  in  mind  the  interest  of  his  children,  still  it 
is  equally  so  that  he  was  solicitous  the  shares  of  his  es- 
tate given  to  these  children  should  not  be  wasted  or  con- 
sumed by  them,  but  should  simply  furnish  income  to 
them.  This  general  purpose  is  discoverable  from  the 
whole  body  of  the  will. 

Another  purpose,  altogether  consistent  with  that  just 
named,  and  a  complement  to  it,  apparent  on  the  face  of 
the  will,  is  that  the  money  derived  by  his  executor  was 
not  to  pass  into  the  hands  of  the  tenants  for  life.  What- 
ever else  may  be  true,  these  parties  are  not  entitled, 
either  with  or  without  security,  to  their  several  shares 
of  the  money  now  in  the  possession  of  the  executor. 
This  follows  from  the  language  of  one  of  the  paragraphs 
of  the  will  quoted  above,  to  wit : 

"He  [the  complainant]  is  hereby  instructed  to  invest 
any  money  going  to  either  or  all  of  the  shares  as  he  may 
think  best." 

By  this  clause  the  executor  is  converted  into  a  testa- 
mentary trustee,  and  the  duty  of  investing  the  money  so 
received  is  imposed  upon  him;  the  only  discretion  left 
him  being  as  to  the  character  of  the  investment.     The 
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will  does  not  say  in  whose  name  the  investment  is  to  be 
made,  or  who  shall  have  i>ossess]on  of  the  property  in 
which  the  investment  is  made.  But  it  is  fairly  inferable 
from  the  fact  that  the  testamentary  trustee  is  to  make 
it,  and  it  is  for  the  benefit  of  the  life  tenant  and  the  re- 
mainderman that  at  least  this  trustee  should  retain  con- 
trol of  it.  If  the  investment  is  in  real  estate,  there 
would  be  no  occasion  for  his  withholding  possession 
from  the  life  tenant,  but,  apart  from  authority,  it  would 
seem  otherwise  where  the  investment  was  in  personal 
property,  easily  convertible  into  money.  In  the  latter 
case  we  cannot  think  it  was  the  intention  of  the  testator 
to  put  the  remainderman  to  the  hazard  of  loss  by  author- 
izing the  testamentary  trustee  to  turn  over,  without  re- 
striction and  uncontrolled,  such  property  to  the  tenant 
for  life  If  such  was  his  intention,  why  should  he  have 
required  an  investment  by  the  testamentary  trustee? 
Why  should  he  not  have  directed  the  money  to  be  put 
in  the  possession  of  the  tenant  for  life,  with  power  in 
him  to  invest  as  he  saw  proper? 

But  let  it  be  conceded  the  will  is  silent  on  this  subject ; 
then  what  direction  will  a  court  of  equity  give  with  re- 
gard to  this  money?  Where  there  is  a  specific  bequest 
for  life,  with  or  without  limitation  in  remainder,  of  ar- 
ticles, such  as  wine,  corn,  etc.,  whose  use  consists  in  be- 
ing consumed,  the  first  taker  is  entitled  absolutely. 
Henderson  v.  Yaulx,  10  Yerg.,  30.  But  where  there  is  a 
bequest  for  life  of  articles  not  consumable  in  the  use, 
such  as  books,  plate,  etc.,  with  a  limitation  over,  the  first 
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taker,  it  seems,  was  formerly  required  to  give  security 
for  the  forthcoming  of  the  articles  at  the  termination  of 
the  life  estate,  when  the  remainderman  must  take  them 
in  the  condition  to  which  a  prudent  use  has  brought 
them. 

The  modern  practice,  however,  in  such  case,  is  only  to 
require  an  inventory  of  the  articles,  specifying  that  they 
belong  to  the  first  taker  for  a  limited  period  only,  and 
afterwards  to  the  remainderman,  and  security  will  not 
be  required  unless  there  is  danger  that  the  articles  may 
be  averted  or  otherwise  lost  to  the  remainderman. 
Foley  V.  Burnell,  1  Brown,  Ch.  279;  Govenhoven  v. 
Shuler,  2  Paige,  124,  21  Am.  Dec.  73. 

But  when  the  bequest  is  residuary,  and  not  specific, 
then  such  chattels  must  be  sold,  and  the  interest  on  the 
proceeds  paid  to  the  first  taker,  and  the  principal  be  pre- 
served to  the  remainderman.  Henderson  v.  Yaulx,  su- 
pra ;  Govenhoven  v.  Shuler,  supra. 

In  the  present  case  the  court  is  not  called  to  deal  with 
specific  bequests,  but  with  a  residuary  fund  realized  by 
the  executor  from  property  coming  into  his  hands,  in 
which  legatees  for  life  and  in  remainder  are  interested. 
In  such  case,  why  does  not  the  principle  in  the  citation 
last  above  apply  and  control?  Why  should  not  the 
court  see  that  this  property  be  so  managed  as  that,  while 
the  life  tenants  derive  from  it  the  fullest  advantage  to 
which  they  are  entitled,  yet  it  shall  be  preserved  intact 
to  those  in  remainder?  We  can  see  no  reason  for  a  re- 
fusal to  do  so. 
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In  McHaney  v.  McNeilly,  10  Heisk.,  535,  an  executor 
had  failed  to  protect  the  rights  of  a  remainderman  to  a 
fund  in  his  hands,  and  the  court  said  it  was  his  plain 
duty  to  retain  the  fund,  paying  the  interest  of  it  to 
the  life  tenant,  or,  if  he  let  her  have  the  corpus 
of  the  fund,  it  was  his  imperative  duty  to  take  bond  to 
secure  its  forthcoming  at  her  death,  for  the  benefit  of  the 
remainderman.  It  is  true,  this  was  said  by  way  of  dic- 
tum, yet  we  think,  it  has  been  understood  by  the  courts 
and  the  bar  of  the  State  to  announce  the  true  rule  on 
this  subject,  and  it  has  been  accepted  generally  as  fixing 
a  correct  practice.  In  the  present  case,  to  turn  over  to 
the  legatees  for  life  the  money  in  question,  and  leave  un- 
guarded the  remainderman,  would  be  to  abuse  the  in- 
terest of  the  latter,  and  disappoint  the  intention  of  the 
testator.     This  will  and  should  not  be  done. 

A  decree  will  therefore  be  entered  remanding  this 
cause  to  the  chancery  court  of  Davidson  county.  The 
testamentary  trustee  will  be  directed  to  invest  the  shares 
of  the  respective  parties  in  such  income-bearing  prop- 
erty as  he  may  select,  taking  title  to  himself  as  trustee, 
or,  on  his  declining  to  execute  the  trusts,  then  they  will 
be  executed  under  the  decree  of  that  court. 
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COLYAR  V.  Wheeler  et  al. 
{Nashville.    December  Term,  1902.) 

1.  AOxivjs  TRUST.  Is  created  by  postnuptial  settlement  and 
conveyance  of  wife's  property  to  a  trustee  for  her  separate  use. 

Where  a  husband  and  wife  by  postnuptial  settlement  conveyed 
all  of  the  wife's  property  to  a  trustee,  reciting  that  the  purpose 
and  intent  of  the  deed  were  that  said  property  be  vested  in  and 
held  by  said  trustee  for  the  sole  and  separate  use  of  the  wife, 
such  conveyance  created  a  special  or  active  trust,  and  imposed 
upon  the  trustee  the  duty  of  preserving  the  trust  property  for 
the  wife's  separate  use  during  coverture.    {Post,  pp.  69-63.) 

Cases  cited:  Jourolmon  v.  Massengill,  86  Tenn.,  100;  Henderson 
V.  Hill,  9  Lea,  32. 

2.  MO&TOAOE.  Of  separate  estate,  held  by  trustee  with  power 
of  disposition  in  wife  on  consultation  with  trustee,  is  void, 
unless  trustee  is  Joined  therein. 

Where  after  a  postnuptial  settlement  conveying  to  and  vesting 
in  a  trustee  the  legal  title  of  the  wife's  property  for  her  sole 
and  separate  use,  "with  absolute  right  of  disposition  as  she  may 
choose  upon  consultation  and  getting  advice  from  said  trustee,** 
the  husband  and  wife  executed  mortgages  covering  the  wife's 
separate  estate  in  which  the  trustee  did  not  join,  and  in  re- 
spect to  which  he  was  not  consulted,  such  mortgages  were  void, 
the  words  "upon  consultation  and  getting  advice  from  said 
trustee"  being  equivalent  to  the  "consent  of  the  trustee,"  which 
must  be  attested  by  his  signature  to  the  instrument;  a  contrary 
construction  would  defeat  thje  purpose  of  the  trust  created  for 
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the  protection  of  the  estate  of  the  wife  from  the  domination 
and  Improvidence  of  the  husband.     {Post,  pp.  69-66.) 

Cases  cited:     Deaderlck  v.  Armour,  10  Humph.,  588;   Pooley  v. 
Webb,  3  Coldwell,  599. 


FROM  WILSON. 


Appeal  from  Chancery  Court  of  Wilson  County — J. 
S.  OaiBBLE^  Chancellor. 

MgClain  &  McClain,  for  Colyar. 

N.  O.  BoBEHTSON  and  J.  C.  Sanders^  for  Wheeler  et  al. 


Mb.  Justice  McAlisteb  deliyered  the  opinion  of  the 
Court 

The  validity  of  defendants'  title  to  the  real  estate  in 
controversy  depends  upon  the  character  of  the  following 
postnuptial  settlement,  namely: 

"We,  A.  S.  Colyar,  Jr.,  and  his  wife,  Sallie  S.  Scoby, 
both  of  the  county  of  Wilson  and  State  of  Tennessee,  in 
consideration  of  a  marriage  between  them,  celebrated 
on  the  29th  April,  1891,  and  in  consideration  of  ante- 
nuptial agreement  entered  into  verbally  and  by  corres- 
pondence, do  now  make  and  enter  into  this  mutual  con- 
tract, to  wit : 
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^^We  appoint  Daniel  J.  Burton,  trustee  for  the  said 
Sallie  S.  Colyar,  and  hereby  convey  to  him  in  trust  for 
the  purposes  of  this  deed,  all  of  the  following  described 
property,  none  of  which  has  been  reduced  to  the  pos- 
session of  the  said  A.  S.  Colyar,  Jr.,  to  wit : 

"The  said  Sallie  S.  Colyar's  [interest]  in  what  is 
known  as  the  home  place  in  Wilson  county,  Tennessee, 
on  which  her  mother  lives,  and  on  which  she  now  resides, 
together  with  all  the  stock  on  the  farm  that  belongs  to 
the  said  Sallie  S.  Colyar;  also  any  other  personal  prop- 
erty which  she  now  has  or  may  have  in  the  future.  The 
purpose  and  intent  of  this  deed  is  that  said  property  is 
invested  in  said  trustee  that  he  may  hold  the  legal  title 
for  the  sole  and  separate  use,  with  the  absolute  right  of 
disposition  as  she  may  choose  upon  consultation  and 
getting  advice  from  said  trustee. 

"[Signed]  Sallie  S.  Colyae, 

"A.  S.  Colyar,  Jr.'' 

It  appears  from  the  record  that  at  the  date  of  her  mar- 
riage with  A.  S.  Colyar,  Jr.,  Mrs.  Colyar  was  the  owner 
of  two  shares,  or  two-sixths,  in  remainder  of  a  valuable 
tract  of  land  in  Wilson  county,  Tenn.,  containing  about 
175  acres,  comprising  her  mother's  homestead  and 
dower  interest  in  the  lands  of  her  deceased  husband. 
The  mother  of  Mrs.  Colyar  died  since  the  latter's  mar- 
riage with  A.  S.  Colyar,  Jr. 

It  further  appears  that  on  the  11th  of  October,  1897, 
Mrs.  Colyar  and  her  husband,  A.  S.  Colyar,  Jr.,  ex- 
ecuted to  A.  M.  Colyar,  now  deceased,  a  mortgage,  con- 
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Teying  her  interest  in  such  realty  in  Wilson  county  to 
secnre  a  debt  in  favor  of  A.  D.  Marks  for dol- 
lars, and  also  an  indebtedness  due  C.  S.  Briggs,  amount- 
ing to  f  65. 

It  also  appears  that  on  the  20th  of  October,  1897,  Mrs. 
Golyar  and  her  husband  executed  a  second  mortgage  on 
her  interests  in  said  land  to  A.  D.  Marks,  trustee,  to 
secure  two  notes  in  favor  of  Hamilton  Parks  for  f250 
each.  A.  D.  Marks  joined  in  the  trust  deed,  waiving  his 
prior  lien  secured  in  the  trust  deed  of  October  11,  1897. 

It  is  also  shown  that  default  was  made  in  paying  the 
notes  for  f 500. due  Hamilton  Parks,  and  thereupon  the 
trustee,  Marks,  in  conformity  with  the  terms  of  the  trust 
deed,  advertised  said  property,  and  sold  it  at  public  ven- 
due to  the  defendants  T.  C.  Wheeler  and  N.  G.  Robert- 
son. The  trustee,  Marks,  executed  to  said  purchasers 
a  deed,  which  is  duly  recorded  in  the  register's  office  of 
Wilson  county. 

Complainant's  position  is  that  the  mortgages  and  the 
deeds  to  Wheeler  and  Robertson  were  void,  for  the  rea- 
son that  the  legal  title  to  the  property  was  in  D.  J.  Bur- 
ton, her  trustee,  under  the  postnuptial  settlement,  and 
could  not  be  conveyed  without  her  consent,  and  that  said 
trustee  had  at  no  time  been  consulted  in  respect  of  said 
trust  deeds  or  other  conveyances. 

It  is  stated  in  the  opinion  of  the  court  of  chancery 
appeals  that  this  postnuptial  settlement  was  entered 
into  the  day  after  complainant's  marriage,  at  the  in- 
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stance  of  the  father  of  the  husband,  Col.  A.  S.  Colyar^ 
who  told  his  daughter-in-law  that  his  son  would  squan- 
der all  her  property  unless  the  same  was  properly  pro- 
tected. It  is  obvious  that  the  only  duty  imposed  on  the 
trustee  is  to  hold  and  preserve  the  property  for  the  sole 
and  separate  use  of  this  married  woman  during  cov- 
erture, and  ordinarily  this  duty  creates  an  active  trust 

Says  Mr.  Perry,  in  his  work  on  Trusts,  310 :  "If  an 
estate  be  given  to  trustees  upon  a  trust  for  a  married 
woman  ^for  her  sole  and  separate  use,'  and  Hier  receipts 
alone  to  be  sufficient  discharge,'  or  if  the  trust  be  to 
^permit  and  suffer  a  feme  covert  to  receive  the  rents  to 
her  separate  use,'  the  legal  estate  will  vest  in  the 
trustees,  and  the  statute  will  not  execute  it  in  the  cestui 
que  trust.  •  •  •  Any  words  that  show  an  intent  to 
create  an  estate  or  a  trust  for  the  sole  and  separate  use 
of  a  married  woman  will  have  the  same  effect." 

In  Jourolmon  v.  Massengilly  86  Tenn.,  100,  5  S.  W., 
719,  it  was  said,  viz. :  "That  the  trust  would  be  voted 
by  common  consent,  if  the  object  of  this  trust  was  the 
protection  of  the  estate  of  a  married  woman,  or  other 
person  not  sui  juris.  So  it  has  been  said  that  a  trust 
in  fee,  created  to  protect  the  estate  for  a  given  time,  and 
to  preserve  contingent  remainders,  is  a  special  or  active 
trust,  not  within  the  statute  of  uses,  nor  executed  in  the 
beneficiaries  under  the  law  as  settled  in  this  State." 
Henderson  v.  Hill,  9  Lea,  32. 

In  the  case  of  P.  J.  O'Brien  v.  Mrs.  Margaret  O^Keefe 
(MSS.  opinion,  Nashville,  Dec.  Term,  1901),  in  consid- 
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ering  this  snbject  it  was  said^  viz. :  ^^The  court  is  of 
opinion  that  in  the  case  of  a  married  woman,  when  the 
conveyance  is  made  to  a  trustee  for  her  benefit,  a  neces- 
sary implication  arises  that  it  was  the  intention  of  the 
grantor  to  create  a  separate  estate,  and  that  the  trustee 
should  hold  the  estate  for  the  benefit  of  the  married 
woman ;  and  this  constitutes  in  itself  an  active  trust,  so 
as  to  prevent  the  operation  of  the  statute.'' 

Again,  in  the  same  case  it  was  said,  viz. :  ^'It  is  true 
the  interposition  of  a  trustee  is  not  absolutely  necessary 
under  our  authorities  to  create  a  separate  estate  in  a 
married  woman,  but  it  is  a  proper  method  of  doing  so, 
and,  when  a  trustee  is  thus  interposed  and  provided  by 
the  conveyance,  it  is  an  indication  that  it  was  the  inten- 
tion of  the  grantor  in  that  way  and  by  that  means  to 
preserve  the  estate,  and  that  in  the  case  of  a  conveyance 
for  the  benefit  of  a  married  woman  this  imposes  an 
active  duty  upon  the  trustee,  and  makes  an  active  trust 
outside  of  the  statute.'' 

Conceding,  then,  that  an  active  trust  was  created  by 
the  conveyance  of  the  title  to  Mrs.  Colyar's  property 
to  a  trustee  for  her  sole  and  separate  use,  how  is  this 
language  affected  by  the  provision  granting  to  Mrs. 
Colyar  ^^the  absolute  right  of  disposition  as  she  may 
choose  upon  consultation  and  getting  advice  from  said 
trustee?"  The  court  of  chancery  appeals  was  of  opin- 
ion that  this  last  clause,  giving  to  Mrs.  Colyar  the  abso- 
lute right  of  disposition,  destroyed  the  trust,  and  that 
the  words  ^^upon  consultation  and  getting  advice  from 
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the  trustee'*  were  merely  directory.  The  argument  is 
that  the  trustee  is  not  required  to  join  in  a  conveyance 
by  the  wife,  and  hence,  after  consultation  and  advice 
with  the  trustee,  she  may  convey  independent  of  the 
trustee's  concurrence  or  signature. 

It  is  argued  that  when  Mrs.  Colyar  exercises  the  right 
of  disposition  the  trust  is  ended.  The  trustee  has  no 
power  except  to  counsel  and  advise. 

In  the  case  of  Dendrick  v.  Armour,  10  Humph.,  588, 
it  appeared  that  an  antenuptial  settlement  was  made, 
in  which  the  prosi)ective  wife  conveyed  to  a  trustee,  to 
her  sole  and  separate  use,  all  her  property,  real  and  per- 
sonal, with  the  right  to  sell,  use,  and  dispose  of  any  or 
all  of  the  aforesaid  property,  or  her  interest  therein,  as 
she  may  think  fit,  "by  and  with  the  consent  of  the  trus- 
tee." The  settlement  then  provided  for  the  disposition 
of  certain  remainders,  but  it  was  contended  that  the 
remainders  were  void  because  the  wife  was  given  abso- 
lute disposition  of  the  property,  which  would  be  incon- 
sistent with  the  idea  of  a  gift  in  remainder.  The  court 
said: 

"Where  the  consent  of  any  person  is  required,  it  is 
evident  the  principal  object  is  to  protect  the  person  to 
whom  the  power  is  given  from  a  hasty  and  unadvised 
disposition  of  the  property;  and,  where  trustees  have  a 
discretionary  power  to  consent  or  not,  a  court  of  equity 
has  no  power  to  control  or  enforce  them.  Now,"  con- 
tinued the  court,  "in  the  deed  before  us  it  is  very  evi- 
dent it  was  the  intention  that  Eliza  G.  should  have  the 
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sole  and  separate  nse  of  the  property  as  against  her  in- 
tended husband,  and,  by  'and  with  the  consent  of  the 
trustee,  power  is  given  to  sell  and  dispose  of  the  prop- 
erty or  her  interest  therein  as  she  might  think  fit.  The 
intention  was  to  secure  said  Eliza  by  deed,  whilst  she 
had  the  power  to  make  a  deed,  against  the  power  and 
influence  of  her  husband,  and  to  interpose  for  her  pro- 
tection the  sound  discretion  and  prudence  of  a  trustee 
to  be  exercised  against  any  rash  or  ill-advised  disposi- 
tion of  her  property.  The  reason  of  course,  for  this  rule 
is  that  it  is  necessary  to  the  valid  execution  of  a  power 
that  the  mode  of  circumstances  prescribed  in  the  deed  or 
will  shall  be  strictly  pursued,  and  therefore,  if  it  be  re- 
quired to  be  executed  by  writing,  a  parol  disposition 
will  be  invalid;  if  by  deed,  a  disposition  by  will  is  in- 
valid ;  if  by  the  consent  of  a  particular  person,  a  disposi- 
tion without  such  consent  is  void."  2  Sugden  on  Powers, 
334-341;  Pooley  v.  Wehh,  3  Cold.,  599. 

The  question,  then,  for  our  determination  is  whether 
Mrs.  Colyar,  by  virtue  of  the  postnuptial  settlement, 
has  an  absolute  or  a  restricted  and  qualified  power  of 
disposition  of  the  property.  The  language  is  that  the 
trustee  may  hold  the  legal  title  for  the  sole  and  separate 
use,  with  the  absolute  right  of  disposition  as  she  may 
choose,  upon  '^consultation  and  getting  advice  from  the 
trustee." 

We  are  of  opinion  there  can  be  no  exercise  of  this 
power  of  disposition  unless  it  appears  that  the  convey- 
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ance  was  made  upon  ciHisuItation  with  and  advice  of 
the  trustee.  In  our  opinion,  these  words  are  equivalent 
to  '^consent  of  the  trustee,'^  and  his  consent  must  be 
attested  by  his  signature  to  the  instrument.  These 
trusts  are  created  for  the  protection  of  married  women, 
who  are  incapable  of  protecting  themselves  against  the 
domination  and  improvidence  of  their  husbands.  The 
'words  of  the  trust  will  be  strictly  construed,  and  given 
such  meaning  as  will  accomplish  the  purpose  for  which 
it  was  created.  The  construction  given  this  instrument 
by  the  chancellor  and  court  of  chancery  appeals  de- 
stroys its  entire  eflScacy,  and  renders  it  nugatory. 

We  are  of  opinion  both  courts  were  in  error.  Their 
decrees  will  be  reversed,  the  demurrers  overruled,  and 
the  cause  remanded. 
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Finney  et  al.  v.  Garneb  et  al. 
(Nashville.    December  Term,  1902.) 

1.  SCHOOL  FUNDS.  School  directors  cauiixiff  Iom  of,  may  be 
saed  in  equity  by  beneficiaries. 
As  a  general  proposition  of  law,  a  school  district  being  a  quasi 
corporation,  suits  affecting  the  school  fund  belonging  to  a  par- 
ticular district  should  be  brought  in  its  name  or  for  its  benefit 
as  a  legal  entity;  but  where  a  loss  to  the  school  fund  of  a  par- 
ticular district  is  occasioned  by  the  malfeasance  or  misfeas- 
ance of  its  directors — ^the  managers  of  such  qwui  corporation — 
in  order  to  recover  and  preserve  such  funds  a  suit  may  be 
brought  in  equity  against  the  directors  by,  and  in  the  name  of, 
the  residents  of  the  school  district,  and  patrons  of  its  schools, 
Interested  in  the  fund.     {Post,  pp.  69-74.) 
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Case  cited:     Lowry  y.  Francis,  2  Terg.,  534. 

2.  EUXJITT  PRACTICB.  School  funds.  Action  to  protect  by 
one  of  numerous  interested  class. 
Where  the  persons  interested  in  the  subject-matter  of  the  litiga- 
tion are  numerous,  one  or  more  of  such  persons  may  sue  on 
behalf  of  the  entire  class.  The  patrons  of  the  public  schools 
of  a  particular  district  are  interested  in  the  preservation  and 
safe  management  of  the  school  funds  of  that  district  and  may 
maintain  a  suit  to  prevent  them  from  being  lost  or  destroyed. 
(Post,  p.  73.) 

Case  cited:     Lynn  v.  Polk,  8  Lea,  121. 

8.    S0HOOI«  FUKDS.    Bond  to  protect.    Sureties  on,  not  released 
by  individual  action  of  directors. 
Where  the  district  directors  have  advanced  school  funds  to  a 
contractor  and  have  taken  a  bond  with  sureties,  payable  to 


68  TENNESSEE  REPORTS.  [Vol.  110 

Finney  ▼.  Garner. 

them  in  their  official  capacity,  to  insure  the  prompt  fulfillment 
of  a  contract  to  erect  and  deliver  a  public  Bchoolhouae,  the 
sureties  cannot  be  released  from  their  obligation,  by  a  cancel- 
lation or  destruction  of  the  bond,  upon  the  authority  of  one  or 
two  of  the  directors  acting  as  individuals,  there  being  no  of- 
ficial action  of  the  board  of  directors  authorizing  the  cancel- 
lation.   \Po8t,  pp.  73-74.) 

4.  SAME.  Same.  Sureties,  liability  of.  Semble. 
And  it  would  seem  that  the  sureties  on  such  bond,  would  not  be 
released  by  the  Joint  action  of  themselves  and  the  district  di- 
rectors, even  acting  in  their  official  capacity,  where  such  release 
must  necessarily  result  in  the  loss  of  the  fund,  to  protect  which 
the  bond  was  executed.    {Post,  p.  74.) 


6.  SAICB.  Same.  Sureties  may  be  sued  by  patrons  of  school 
district,  when. 
Where  a  bond  with  sureties,  is  executed,  payable  to  the  directors 
of  a  school  district  in  their  official  or  represent;atlve  capacity, 
and  intended  to  protect  the  school  funds  of  that  district  and  the 
direct6rs  and  sureties  have  attempted  to  unlawfully  cancel  said 
bond,  an  action  may  be  maintained  against  the  sureties  by  the 
patrons  of  said  district  interested  in  the  fund.  {Post,  pp,  73-74.) 

6.  SCHOOL  DIBEGTOBS.  Liable  for  loss  of  school  funds,  when. 
Measure  of  liability. 
School  directors  are  jointly  and  severally  liable  for  the  loss  of 
school  funds  belonging  to  their  district  when  such  loss  is  oc- 
casioned by  their  neglect.  The  measure  of  their  liability  is  the 
full  amount  so  lost  with  interest  thereon.     {Post,  p.  74.) 

Code  cited  and  construed:    Sec.  1426  (S). 


FROM  FRANKLIN. 


2  Gates]  DECEMBER  TERM,  1902.  69 

Finney  y.  Garner. 

Appeal  from  the  Chancery  Court  of  Franklin  County, 
— ^T.  M.  McCoNNBLL^  Chancellor. 

Whitakbe  &  HoETON,  W.  L.  Myees  and  Geo.  E. 

Banks^  for  Finney  et  al. 

if 
J.  M.  Littleton^  for  Gamer  et  al. 


Me.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

This  is  a  bill  filed  by  complainants,  residents  of  school 
district  No.  9  of  Franklin  county,  Tenn.,  and  patrons 
of  the  public  school  of  that  district,  to  recover  for  them- 
selves and  other  patrons  of  said  school  and  for  the  dis- 
trict 1500  belonging  to  the  school  fund  of  that  district, 
alleged  to  have  been  misappropriated  or  lost  by  the  sev- 
eral defendants  who  occupied  different  relations  to  such 
fund. 

The  facts,  as  reported  by  the  court  of  chancery  ap- 
peals, are  that  Rose,  Henley,  and  Pattin  were  the  di- 
rectors of  the  public  school  of  the  Ninth  school  district 
of  Franklin  county.  Rose  and  Henley,  two  of  the  di- 
rectors, entered  into  a  contract  with  M.  D.  &  Wm.  L. 
Garner  to  erect  a  public  schoolhouse  in  the  district  for 
the  sum  of  |500.  Pattin  appears  to  have  taken  no  part 
in  any  of  the  transactions,  and  need  not  be  further  no- 
ticed, so  far  as  the  purposes  of  this  suit  are  concerned. 

Rose  and  Henley,  as  directors,  furnished  the  Garners, 
as  contractors,  |500  out  of  the  school  fund  of  the  district 
to  purchase  the  material  and  build  the  house,  and  took 
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from  them  a  bond  to  promptly  build  and  deliver  it  ac- 
cording to  a  contract.  Pending  the  erection  of  the  house, 
M.  D.  Gamer  took  out  a  policy  of  insurance  on  the  house 
upon  the  plan  knoTvm  as  a  "builder's  risk"  for  |500. 

About  the  time  the  house  was  completed,  or  shortly 
before,  it  was  destroyed  by  fire.  It  had  not  then  been 
delivered  to  or  accepted  by  the  school  directors.  Proofs 
of  loss  being  made,  the  insurance  company  sent  a  draft 
to  pay  the  same  to  its  local  agent  at  Winchester,  Mr. 
Branuan. 

One  of  the  sureties  on  the  bond  of  the  contractors  noti- 
fied the  agent  of  the  company  not  to  pay  the  proceeds 
of  the  policy  to  the  contractors.  W.  L.  Garner,  one  of 
the  contractors,  thereupon  saw  the  defendants  Rose  and 
Henley,  and  promised  them  individually,  but  not  in  any 
official  meeting,  that,  if  the  money  was  paid  over  to 
him,  he  would  rebuild  or  replace. the  house.  The  di- 
rectors Rose  and  Henley  separately  and  individually, 
but  not  in  any  official  meeting,  notified  Brannan  that 
they  were  willing  to  rely  upon  Garner's  promises  to 
rebuild,  and  sent  the  bond  to  Brannan,  with  the  state- 
ment that  he  might  permit  the  Garners  to  collect  the 
insurance.  Brannan  thereupon  destroyed  the  bond,  and 
permitted  W.  L.  Garner  to  collect  the  insurance  money. 
Before  this  could  be  done,  |120  of  the  amount  was  gar- 
nished by  Long  for  an  individual  debt  due  him  from 
M.  D.  Garner.  W.  L.  Garner  thereupon  informed  Rose 
that  |120  of  the  amount  had  been  seized,  and  declined, 
therefore,  to  carry  out  his  agreement  to  rebuild  the 
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house,  and  turned  over  the  remainder  of  |380  to  M.  D. 
Garner,  without  protest  or  objection  from  Rose  or  Hen- 
ley, and  the  court  of  chancery  appeals  reports  that  in- 
ferably it  was  done  by  consent.  M.  D.  Garner  was  in- 
solvent, and  the  fund  was  wholly  lost. 

Upon  the  hearing  the  chancellor  dismissed  the  bill  as 
to  Pattin,  the  third  director^  and  as  to  Long,  the  attach- 
ing creditor  of  M.  D.  Gamer,  and  dissolved  the  injunc- 
tion sued  out  against  the  latter.  He  gave  complainants 
a  decree  against  Rose  and  Henley,  the  two  directors,  in- 
dividually, and  against  the  contractors  and  the  sureties 
on  their  bond,  for  the  amount  of  the  fund  and  interest 
and  all  cost — the  order  of  liability  to  be,  first,  the  con- 
tractors, second,  the  directors,  and  third,  the  sureties  on 
the  bond ;  and  execution  was  directed  to  issue.  The  de- 
fendants who  were  held  liable  all  appealed  and  assigned 
errors.  The  court  of  chancery  appeals  affirmed  the  de- 
cree of  the  chancellor,  and  the  defendants  have  appealed 
to  this  court  and  assigned  errors :  ( 1 )  That  complain- 
ants were  not  entitled  to  bring  this  suit;  (2)  that  the 
sureties  on  the  bond  were  not  liable,  but  were  released 
by  the  directors  in  giving  up  the  bond  and  permitting 
the  insurance  money  to  be  paid  over  to  the  contractors ; 
(3)  in  holding  the  directors  Rose  and  Henley  liable  to 
complainants. 

These  are  the  same  assignments  made  in  the  court  of 
chancery  appeals,  and  disposed  of  by  that  court.  The 
first  assignment  questions  the  right  of  complainants  to 
bring  the  suit  in  their  own  names  and  as  representatives 
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of  the  patrons  of  the  Ninth  school  district.  The  argu- 
ment is  that  the  school  district  is  a  quasi  corporation, 
and  all  suits  should  be  brought  in  its  name,  or  at  least 
directly  for  its  benefit  as  a  l^al  entity.  And  this,  as  a 
general  proposition,  may  be  said  to  be  sound  law.  The 
school  directors  are  the  managers  of  the  corporation, 
but  this  suit  is  against  them  for  malfeasance  and  misfea- 
sance in  office,  among  other  things. 

This  action,  as  to  all  the  defendants,  is  for  misman- 
agement and  loss  of  the  funds  of  the  school  district,  and 
the  prayer  is  that  the  defendants  be  held  liable  to  the 
school  district  for  the  funds  so  lost;  so  that,  while  the 
action  may  be  somewhat  informal,  the  whole  purpose  is 
to  recover  and  preserve  the  school  fund  for  the  benefit 
of  the  district  and  the  patrons  and  children  of  the 
school. 

The  suit,  under  the  circumstances,  could  not  be 
brought  by  the  directors,  as  such,  against  themselves 
as  individuals.  The  State  had  no  interest  in  the  matter. 
The  bond  was  not  made  to  it,  but  to  the  directors  in 
their  representative  capacity,  and  not  as  individuals. 
As  is  aptly  said  by  the  court  of  chancery  appeals,  "the 
substantial  thing  in  the  case  is  that  the  fund  was  in  the 
nature  of  a  trust  fund  for  the  benefit  of  the  children  of 
the  district,  and  incidentally  their  parents  and  guar- 
dians, as  patrons  of  the  school,  and  was  lost  by  the  mis- 
conduct of  the  directors  and  other  defendants." 

The  suit  might  have  been  more  formally  presented, 
but  the  evident  object  and  purpose  of  it  was  to  recover 
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and  secure  the  fund  wrongfully  and  n^ligently  lost  for 
the  benefit  of  the  district,  its  schools,  the  patrons  of  the 
same,  and  the  children  of  the  district.  This  object  is 
secured  by  the  decree  of  the  chancellor,  which  directed 
the  fund  to  be  paid  into  court  to  await  the  further  order 
of  the  court 

It  may  be  that  there  is  no  express  provision  of  the 
statute  covering  the  exact  facts  of  the  case,  nor  do  we 
deem  it  necessary  that  there  should  be.  Conditions  may 
have  arisen  which  are  not  covered  by  the  statute,  be- 
cause it  was  never  contemplated  that  such  conditions 
would  arise.  In  Lowry  v.  Francis,  2  Yerg.,  534,  it  was 
held  that  lands  which  were  appropriated  for  public 
school  purposes  become  clothed  with  a  public  trust  for 
the  people  of  the  respective  townships  where  they  are 
situate,  and  any  citizen  might  enjoin  even  an  act  of  the 
general  assembly  violative  of  the  trust.  The  general 
principle  is  that  any  person  interested  in  the  subject  of 
litigation  may  sue  when  the  number  interested  is  great. 
The  patrons  of  the  public  schools  in  their  district  have  a 
direct  interest  in  the  funds  of  the  district,  and  a  right 
to  prevent  their  being  lost  and  destroyed.  See  Lynn  v. 
Polky  8  Lea,  121. 

It  is  said  the  sureties  on  the  bond  cannot  be  held 
liable,  because  the  bond  was  made  payable  to  the  direc- 
tors.  This  is  true,  but  it  was  not  payable  to  them  in 
their  individual,  but  in  their  representative,  capacity, 
and  was  intended  to  protect  the  fund  for  the  use  of  those 
who  were  entitled  to  its  benefits.     The  cancellation  of 
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the  bond  by  one  of  the  Bureties  on  the  authority  of  the 
directors  was  wholly  unwarranted.  The  bond  was  in- 
tended to  secure  the  completion  and  delivery  of  the 
building.  It  could  not  be  canceled  by  the  joint  action  of 
the  directors  and  sureties  when  the  consequence  must 
necessarily  be  the  unlawful  release  of  the  sureties,  and 
the  result  that  was  inevitable  was  the  loss  of  the  fund. 
Moreover,  there  was  no  official  action  of  the  board  of 
directors  authorizing  the  cancellation  of  the  bond  or  re- 
lease of  the  sureties.  Their  action  as  individuals,  and 
not  as  a  board,  had  no  force  or  effect.  As  to  the  direc- 
tors, there  can  be  no  question  as  to  their  liability.  The 
fund  was  lost,  through  their  gross  negligence  and  mis- 
management, and  the  statute  (Shannon's  Code,  sec. 
1426)  expressly  provides  that  in  such  case  they  shall  for- 
feit the  full  amount  so  lost  and  interest,  and  for  the  pay- 
ment of  the  same  they  shall  be  jointly  and  separately 
liable.  No  question  can  reasonably  be  made  as  to  the 
liabilitv  of  the  contractors. 

Upon  the  whole  case  we  see  no  error  in  the  decree  of 
the  court  of  chancery  appeals^  and  it  is  affirmed. 
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Carveb  et  al.  v.  Maxwell. 
'{Nashville.    December  Term,  1902.) 

1.  HT78BAND  AND  WIFE.      Presumption  that  widow  claims 
real  estate  of  huaband  by  inheritance,  when. 

Under  the  statutes  governing  the  descent  of  real  property  the 
widow  inherits  the  real  estate  of  the  husband  in  case  he  dies 
intestate'  and  without  heirs,  and  where  it  appears  that  a  widow, 
as  such,  claimed  the  real  estate  of  which  her  husband  died 
seized,  and  conveyed  it  by  deed  purporting  to  convey  an  estate 
in  fee,  it  will  be  presumed,  in  the  absence  of  ansrthing  to  the 
contrary,  that  she  claimed  to  have  inherited  said  real  estate 
from  her  husband.     {Post,  pp,  78-79.) 

Code  cited:  Sec.  4165  (S.);  3272  (M.  &  V.);  2422  (T.  &  S.  and 
18&8.) 

2.  EJEGTMEHT.    Common  source  of  title,  case  in  judgment. 
Complainants  claiming  to  be  the  children  of  H.  J.,  by  his  first 

wife,  sue,  as  his  heirs  at  law,  to  recover  real  estate  owned  by 
him.  Defendant  claims  by  deed  from  the  widow  of  U.  J.  who 
was  his  second  wife,  and  who  as  such  widow  claimed  the  prop- 
erty in  controversy,  and  assumed,  by  deed,  to  convey  it  in  fee 
to  defendant.  Complainant  did  not  deraign  title  from  the  State, 
and  this  is  assigned  as  error. 

Held:  It  will  be  presumed,  nothing  to  the  contrary  appearing, 
that  the  grantor  of  defendant  claimed  by  inheritance  from  her 
husband,  under  the  statute,  and  that,  therefore,  as  complain- 
ants claim  from  a  common  source,  they  were  not  required  to 
derai^  title  from  the  State.     {Post,  pp.  78-79.) 
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8.    8LAVB  MABBIAQSS.    iMue  of,  endowed  with  inlieritable. 
blood. 
The  statute  declaring  all  free  persons  of  color  who  were  living: 
together  as  husband  and  wife  in  this  State,  while  in  a  condition 
of  slavery,  to  be  man  and  wife,  and  their  children  to  be  legiti- 
mately entitled  to  an  inheritance  in  property  theretofore  ac- 
quired by  said  parents,  being  remedial  in  its  nature  should  be 
liberally  construed,  and  this  court  holds  that  it  was  intended  to- 
make  legitimate  and  endow  with  heritable  blood  the  issue  of 
slave  marriages,  although,  before  emancipation  and  the  enact- 
ment of  said  statute,  such  marriages  had  been  dissolved  ac- 
cording  to  the  customs  in  force  during  the  slave  period,  such, 
customs  being  tantamount  to  a  'divorce.    {Post,  pp.  79-81.) 

Code  construed:     Sees.  4179,  4198  (S.);  8285,  3303  (M.  &  Y.);. 
2435a,  2447a  (T.  &  S.). 

Cases  approved:     Brown  v.  Cheatham,  91  Tenn.,  98;  Andrews  v^ 
Page,  8  Heisk.,  653,  670. 

Case  distinguished:    Shepherd  v.  Carlin,  99  Tenn.,  64. 

4.  HOUESTEAD.    Formal  assignment  of,  not  necessary,  when.. 

Where  the  real  estate  of  which  an  intestate  dies  seized  is  worth 
less  than  one  thousand  dollars,  a  formal  assignment  to  the 
widow  as  homestead  is  not  necessary  to  vest  in  her  the  life  es- 
tate in  such  property — in  such  case  It  is  "unerringly  designated 
by  law."     (Post,  pp,  81-83.) 

Case  cited:     Briscoe  v.  Vaughn,  103  Tenn.,  308. 

5.  LIMITATION,  STATUTE  OF.    Does  not  run  against  the  re- 
mainderman during  existence  of  life  estate. 

No  rule  of  law  is  better  settled  in  this  State  than  that  the  statute 
of  limitations  does  not  run  against  remaindermen  or  rever- 
sloners  during  the  existence  of  a  life  estate  and,  therefore,. 
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when  the  widow  of  an  Intestate  took  a  life  iBState  In  certain 
realty,  the  statute  of  limitations  did  not  begin  to  operate  against 
the  owners  of  the  reversion  until  her  death.    {Post,  p.  83.) 

4».    COUBT  07  OHANCBBY  APPEALS.    Findings  of  fact,  con- 
clusive.   Doctrine  reaffirmed. 
This  court  cannot  go  beyond  the  findings  of  fact  reported  by  the 
court  of  chancery  appeals.    {Post,  p.  83.) 


FROM  DEKALB. 


Appeal  from  Chancery  Court  of  DeEalb  County. — T. 
J.  FiSHBB^  Chancellor. 

Webb  &  Cantbell  and Lawson^  for  Carver, 

«tal. 

T.  W.  Wadb,  for  Maxwelh 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court 

Ejectment  for  a  small  lot  of  land  lying  in  DeEalb 
county.  The  complainants,  the  children  of  a  former 
tdave,  and  the  issue  of  a  slave  marriage,  claim  the  prop- 
erty as  heirs  at  law ;  and  the  defendant  claims  under  a 
deed  made  by  the  widow,  who  was  the  second  wife  of 
the  slave  referred  to. 
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The  first  marriage  was  both  entered  into  and  termi- 
nated during  the  slave  period,  according  to  the  customs 
of  that  time  appertaining  to  slave  marriages  in  this 
State,  and  the  second  marriage  was  also  entered  into 
during  the  slave  period;  but  cohabitation  thereunder 
was  continued  after  the  slaves  were  emancipated,  and  up 
to  the  death  of  the  man  slave,  Henry  Johnson,  referred 
to.  The  chancellor  decided  the  controvCTsy  in  favor  of 
the  defendant.  The  court  of  chancery  appeals  reversed 
his  decree,  and  the  defendant  has  appealed  and  assigned 
errors. 

1.  It  is  first  insisted  that  the  court  of  chancery  ap- 
peals was  in  error  in  holding  that  the  complainants  and 
defendant  claimed  title  from  a  common  source,  thereby 
relieving  the  complainants  of  the  necessity  of  deraign- 
ing  title  from  the  State.  The  court  of  chancery  ap- 
peals finds  as  a  fact  that  complainants  assert  title  as 
heirs  at  law  of  Henry  Johnson,  deceased,  and  that  de- 
fendant claims  under  a  deed  made  by  Carroll  Turney 
and  Louisa  Turney;  that  Louisa  Turney  was  during 
the  lifetime  of  Henry  Johnson  his  second  wife,  and  was« 
left  by  him  as  his  widow ;  and  that  she  claims  the  land 
as  such  widow. 

These  are  all  findings  of  fact  It  is  objected  that  the 
court  of  chancery  appeals  could  not  rightly  have  con- 
cluded from  these  facts  that  the  complainants  and  the 
defendants  were  claiming  under  a  common  source  of 
title — Henry  Johnson — because  it  is  said  that,  as 
widow  of  Henry  Johnson,  the  said  Louisa  could  only 
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have  claimed  dower  and  homestead,  whereas  she  pur- 
ported to  conyey  an  estate  in  fee  to  the  defendant. 

But  this  is  not  a  true  statement  of  the  law.  She  could 
not  only  claim  dower  and  homestead,  but,  if  there  were 
no  l^al  heirs  capable  of  inheriting  the  land,  she  could 
claim,  as  widow,  the  whole  estate.  Shannon's  Code,  sec. 
4165.  Where  it  is  shown,  as  it  is  shown  in  the  findings 
of  the  court  of  chancery  appeals,  that  the  widow  claimed 
as  widow,  and  that  she  purported  to  convey  an  estate 
in  fee,  the  presumption  would  be,  in  the  absence  of  any- 
J;hing  to  the  contrary,  that  she  was  claiming  under  the 
section  of  the  Code  just  referred  to.  This  presumption 
is  strengthened  in  the  present  case  by  the  fact  that  it 
does  not  appear  that  any  children  were  bom  of  the  mar- 
riage of  the  said  Henry  or  Louisa,  and  by  the  further 
fact  that  the  defense,  as  appears  from  the  findings  of 
the  court  of  chancery  appeals,  was  based  upon  a  denial 
of  the  fact  that  Henry  Johnson  left  any  heirs  at  law ; 
the  legitimacy  of  the  complainants  asserting  title  being 
denied.  The  first  assignment  of  error  must  therefore  be 
overruled. 

2.  It  is  next  said  that  the  court  of  chancery  appeals 
erred  in  holding  that  the  complainants,  children  of 
Henry  Johnson  by  a  former  marriage,  had  any  heritable 
blood.  The  facts  applicable  to  this  point,  as  found  by 
the  court  of  chancery  appeals,  are  as  follows :  During 
the  slave  period,  and  according  to  the  custom  of  mar- 
riage then  in  force  (see  Brown  v.  Cheatham,  91  Tenn., 
98,  17  S.  W.,  10S3),  and  with  the  consent  of  their  re- 
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estate  in  the  lot  in  question  by  virtue  of  her  homestead 
rights  because^  as  it  is  urged,  the  homstead  was  never 
assigned.  The  court  of  chancery  appeals  found  as  a  fact 
that  the  lot  was  worth  less  than  fl^OOO.  This  being 
true,  there  was  no  necessity  for  the  assignment  of  the 
homestead  in  order  to  give  the  property  that  character, 
and  to  vest  the  life  estate. 

It  does  not  appear  that  Henry  Johnson  left  any  estate 
other  than  this  small  lot,  and,  as  it  is  now  worth  less 
than  |1,000,  the  assignment  of  it  by  order  of  court 
would  have  been  an  idle  ceremony.  It  was  unerringly 
designated  by  the  law,  under  the  facts  stated,  as  the 
homestead  of  the  decedent's  widow.  We  are  not  aware 
that  this  exact  question  has  been  heretofore  decided  in 
this  State,  but  it  has  been  decided  that,  where  land 
worth  less  than  f  1,000  is  levied  on,  it  is  unnecessary  that 
there  should  be  any  formal  assignment  of  the  property 
as  homestead ;  that  a  sale  of  the  property  for  the  home- 
steader's debt,  subject  to  the  homestead,  is  tantamount 
to,  or  has  all  the  effect  of  a  formal  assignment.  Briscoe 
V.  Vaughn,  103  Tenn.,  308,  52  S.  W.,  1068.  The  prin- 
ciple underlying  the  two  cases  is  the  same,  which  is  that 
the  law  will  dispense  with  barren  technicalities;  that 
when  the  thing  which  the  supposed  technicalities  are 
intended  to  discover  and  define  is  already  by  its  very 
nature,  made  wholly  manifest,  and  defined  and  separ- 
ated from  all  other  objects  as  fully  as  it  could  be  by  the 
aid  of  the  forms  in  question,  these  forms  will  be  dis- 
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pensed  with  as  immaterial  and  useless.  The  third  as- 
sigmnent  of  error  must  therefore  be  overruled. 

L  It  is  next  assigned  as  error  that  the  court  of  chan- 
cery appeals,  after  adjudging  that  the  widow  of  Henry 
Johnson  had  a  life  estate  in  the  property,  also  held,  as  a 
consequence  thereof,  that  the  statute  of  limitation  did 
not  b^in  to  run  against  the  complainants,  or  heirs  at 
law  and  owners  of  the  reversionary  interest,  until  after 
the  widow's  death. 

No  rale  of  law  is  better  settled  in  this  State  than  that 
the  statute  of  limitations  does  not  run  against  remain- 
dermen or  reversioners  during  the  continuance  of  the 
life  estate.  That  the  homestead,  being  worth  less  than 
11,000^  passed  to  the  widow  as  a. life  estate  without  for- 
mal assi^ment,  has  been  shown  under  the  preceding 
head.  The  fourth  assignment  must  therefore  be  over- 
ruled. 

5.  The  fifth  assignment  necessarily  fails,  in  view  of 
what  has  been  already  said,  and  need  not  be  further  no- 
ticed. 

6.  The  sixth  and  last  assignment  is  overruled  be- 
cause there  is  nothing  in  the  finding  of  facts  contained 
in  the  opinion  of  the  court  of  chancery  appeals  upon 
which  to  base  the  contention  set  forth  in  this  assign- 
ment. We  cannot  look  beyond  the  findings  of  fact  re- 
ported by  the  court  of  chancery  appeals. 

Affirm  the  judgment. 
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Temple  v.  Ferguson. 
{Nashi'ille.    December  Term,  1902.) 

1.    SEPARATE  ESTATE.    Special  tnd  active  trust  created  by  a 
conveyance  to  a  trastee. 
The  conveyance  of  property  in  trust  for  the  separate  use  and  ben- 
efit of  a  married  woman  creates  a  special  and  active  trust 
{Post,  pp.  87-88.) 

f 
Case  cited  and  approved:     Jourolmon  v.  Massengill,  86  Tenn.,  81. 

8.  SAKE.  Same.  Active  trust  is  not  within  the  purview  of  the 
statute  of  uses. 
A  special  and  active  trust  created  by  a  conveyance  of  property  to 
a  trustee  in  trust  for  the  separate  use  and  benefit  of  a  married 
woman  is  not  within  the  purview  of  the  statute  of  uses,  and  is 
not  executed  by  the  statute.     {Post,  pp.  87-88.) 

Case  cited  and  approved:     Jourolmon  v.  MassengiU,  86  Tenn.,  81. 

3.  SAKE.  Death  of  husband  vests  absolute  title  and  full  power 
of  disposition  in  wife  as  a  single  woman. 
Property  conveyed  to  a  trustee  in  trust  for  the  separate  use  and 
benefit  of  a  married  woman  vests  absolutely  in  her  upon  the 
death  of  her  husband,  with  full  power  of  disposition  over  it  as  a 
single  woman.     {Post,  pp,  88-89.) 

Kinases  cited  and  approved:     Beaufort  v.  Collier,  6  Humph.,  487; 
Brown  v.  Foote,  2  Tenn.  Ch.,  260;  Pooley  v.  Webb,  3  Cold.,  608. 
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4.  TRUSTS  AJn>  TBUSTBBS.  Tmstee  takes  estate  limited  to 
piii]K>fle8  of  the  tnuty  which  being  executed  the  tmat  ceaaee, 
and  title  vests  in  beneficiary. 
Tmstees  take  exactly  that  quantity  of  interest  which  the  pur- 
poses of  the  trust  require,  which  being  executed  the  trust 
ceases.  So,  under  a  conveyance  to  one,  "his  heirs  and  assigns 
forever/'  as  trustees  for  the  sole  and  separate  use  and  benefit 
of  a  married  woman,  upon  the  death  of  her  husband,  the  pur- 
pose of  the  trust  is  accomplished  and  the  whole  title,  legal  and 
equitable,  vests  in  her,  with  full  power  of  disposition  as  a  sin- 
gle woman,  and  specifically  with  power  to  devise  the  same. 
{Post,  pp.  89-91.) 

Cases  cited  and  approved:     Ellis  v.  Fisher,  3  Sneed,  231;  Smith 
T.  Metcalf,  1  Head,  64;  Rogers  v.  White,  1  Sneed,  68. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
-H.  H.  CoOKB^  Chancellor. 

Ja&  L.  Watts^  for  Temple. 

Smith  &  Maddin,  for  Ferguson. 


Mr.  JusnOB  McAusTEB  delivered  the  opinion  of  the 
Court. 
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The  controversy  in  this  case  is  over  a  tract  of  land 
comprising  twelve  acres,  sitnated  in  the  Nineteenth  civil 
district  of  Davidson  connty.  It  is  claimed  by  complain- 
ants as  heirs  at  law  of  Mrs.  Anne  Tennessee  Temple, 
and  by  defendant  as  devisee  nnder  the  will  of  Mrs.  Tem- 
ple. 

The  settlement  of  the  controversy  depends  npon  the 
proper  construction  of  a  certain  deed  of  settlement.  It 
appears  from  the  record  that  on  the  26th  of  October, 
1861,  J.  E.  Gleaves,  clerk  and  master  of  the  chancery 
court  of  Davidson  county,  conveyed  to  John  Taylor, 
trustee  for  Mrs.  Anne  Tennessee  Temple,  wife  of  G.  L. 
Temple,  the  tract  of  land  in  question.  The  conveyance 
was  made  upon  the  direction  of  G.  L.  Temple,  the  hus- 
band. It  conveyed  '^to  the  said  John  Taylor,  as  such 
trustee  of  Anne  Tennessee  Temple,  and  his  heirs  and 
assigns,  forever,  a  certain  tract  or  parcel  of  land  in  the 
county  of  Davidson  and  State  of  Tennessee,  and  on  the 
south  side  of  Neeley's  Bend  Turnpike,  civil  district  Na 
19,  bounded  as  follows :  ...  To  have  and  to  hold 
the  said  real  estate,  with  all  the  hereditaments  and  ap- 
*  purtenances  thereto  belonging,  to  the  said  John  Taylor, 
his  heirs  and  assigns,  forever,  as  trustee,  howev^  of 
Anne  Tennessee  Temple,  and  for  her  sole  and  separate 
use  and  benefit.'' 

John  Taylor,  the  trustee,  died  many  years  ago,  and  no 
successor  to  him  was  appointed.  G.  L.  Temple,  the  hus- 
band,  also  died,  leaving  his  wife,  the  said  Mrs.  Anne  T., 
surviving  him.    Mrs.  Temple  died  in  1902,  leaving  a  last 
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will  and  testament,  in  which  she  devised  the  land  in 
question  to  her  granddaughter,  Mrs.  Bettie  L.  Fergu- 
son. 

The  present  bill  was  filed  by  the  four  sons  of  C.  L« 
and  Anne  Tennessee  Temple,  claiming  the  land  by  in- 
heritance, and  seeking  to  remove  the  devise  made  to  Bet- 
tie  L.  Ferguson  as  a  cloud  on  their  title. 

The  theory  of  the  bill  is  that  Mrs.  Anne  T.  Temple 
was  not  vested  with  such  title  as  she  could  convey  by 
will  or  otherwise.  Complainants  allege  that  upon  the 
death  of  John  Taylor,  trustee,  the  legal  title  to  the  land 
-descended  to  his  heirs,  and  the  bill  prays  that  the  title 
be  divested  out  of  them,  and  that  the  land  be  sold  for 
partition  among  the  complainants  as  heirs  of  Mrs.  Tem- 
ple. 

A  demurrer  was  interposed  on  behalf  of  defendant 
Bettie  L.  Ferguson,  which  was  sustained  by  the  chan- 
cellor, and  the  bill  dismissed.  The  court  of  chancery 
appeals  affirmed  the  decree  of  the  chancellor. 

The  first  question  for  determination  is  whether  the 
conveyance  to  John  Taylor,  trustee,  created  an  active  or 
a  mere  naked,  dry  trust. 

The  law  is  now  well  settled  in  this  State  that  when 
the  trust  is  created,  and  the  property  conveyed  to  a  trus- 
tee to  hold  for  the  separate  use  and  benefit  of  a  married 
woman,  an  active  trust  is  thereby  created.  As  stated 
by  Justice  Lurton  in  Jourolmon  v.  Massengill,  86  Tenn., 
81,  5  S.  W.,  719:  "Trusts  for  the  protection  of  the 
estates  of  married  women  during  coverture  against  their 
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husbands  and  his  creditors,  and  the  wife  and  her  extrav- 
agance,  as  well  as  her  contracts,  are  made  every  day. 
Such  trusts  are  sustained  upon  the  ground  that  they 
are  intended  to  protect  the  estate  during  coverture,  and 
are  hence  held  special  and  active.  Such  a  trust  is  not 
within  the  purview  of  the  statute  of  uses,  and  is  not  ex- 
ecuted by  the  statute." 

The  next  question  that  arises  is,  what  effect  did  the 
death  of  G.  L.  Temple,  the  husband,  have  upon  the  trust 
estate?  The  record  discloses  that  the  husband,  0.  L. 
Temple,  died  many  years  ago,  and  his  widow  did  not 
contract  a  second  marriaga  As  already  stated,  the 
property  in  question  was  conveyed  by  John  E.  Qleaves, 
clerk  and  master,  to  Taylor,  trustee,  upon  the  direction 
of  C.  L.  Temple,  the  husband,  and  for  the  purpose  of 
creating  a  separate  estate  in  the  wife,  freie  from  the 
marital  rights  of  the  husband.  It  is  unnecessary  to  con- 
sider the  question  whether  this  trust  would  have  applied 
to  a  second  marriage,  for  no  other  marriage  was  con- 
tracted. What,  then,  was  the  nature  of  the  trust  estate 
at  the  date  of  the  death  of  0.  L.  Temple? 

In  Beaufort  v.  Collier,  6  Humph.,  487,  44  Am.  Dec., 
321,  Judge  Green  quotes  with  approval  the  following 
language  of  Lord  Langdale,  used  in  Tullett  v.  Arm- 
strong, 1  Beavan,  1,  to  wit :  "Whether  the  gift  to  her 
separate  use  be  made  with  or  without  the  power  of 
alienation,  the  restraint  is  annexed  to  the  separate  estate 
only,  and  the  separate  estate  has  its  existence  only  dur- 
ing the  coverture.    While  the  woman  is  discovert  the 
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separate  estate,  whether  modified  by  restraint  or  not,  is 
suspended,  and  has  no  operation,  though  it  is  capable  of 
arising  upon  the  happening  of  a  marriage.'' 

In  Braton  v.  Foote,  2  Tenn.  Ch.,  260,  Judge  CJooper 
said,  viz. :  "There  seems  to  be  no  conflict  in  the  author- 
ities upon  this  point,  and  Mr.  Perry  lays  it  down  as  law, 
for  which  he  cites  a  number  of  cases,  that  property  con- 
veyed to  a  married  woman,  to  her  sole  and  separate  use, 
becomes  absolutely  hers,  and  may  be  sold  by  her  as  soon 
as  her  husband  dies;  or  creditors  may  seize  it  for  her 
debts.'*  Perry  on  Trusts,  vol.  2,  sec.  652,  Second  Edi- 
tion. 

"So,  in  Pooley  v.  Wehh,  3  Cold.,  603,  it  was  held  that 
the  separate  estate  exists  only  during  coverture,  being 
suspended  when  the  feme  becomes  discovert ;  and  upon 
becoming  discovert  the  feme  possesses  the  same  power 
of  disposition  over  her  property  as  other  persons." 

The  next  question  that  arises  is  in  respect  of  the  ex- 
tent of  the  title  of  the  trustee,  and  the  quantity  of  es- 
tate he  took  in  this  land. 

Where  there  is  no  remainder  over,  or  other  estate,  to 
be  preserved  by  trustee,  does  his  title  descend  to  his 
heirs?  We  think  the  question  is  answered  in  the  lead- 
ing case  of  Ellis  v.  Fisher,  3  Sneed,  231,  65  Am.  Dec., 
52,  viz. :  "The  established  doctrine  is  that  trustees  take 
exactly  that  quantity  of  interest  which  the  purposes  of 
the  trust  require.  The  question  is  not  whether  the  tes- 
pressions  adequate  to  carry  an  estate  of  inheritance,  but 
tator  (or  grantor)  has  used  words  of  limitation,  or  ex- 
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whether  the  exigencies  of  the  trast  demand  the  fee  sim- 
ple,  or  can  be  satisfied  by  any,  and,  and  what,  less  estate ; 
and  therefore  a  devise  to  trustees  may  be  either  re- 
stricted or  extended,  as  the  nature  and  purposes  of  the 
trust  require.  Although  the  devise  be  expressly  to  the 
trustees  and  their  heirs,  it  is  well  settled  that  if  the 
duties  imposed  on  them,  or  the  purposes  of  the  trust,  re- 
quire only  an  estate  pur  autre  vie  to  he  vested  in  them, 
their  legal  interest  will  be  cut  down  to  that  extent,  not- 
withstanding the  express  limitation  to  them  in  fee.  This 
construction  has  been  held  to  prevail  even  in  the  case  of 
a  deed  by  necessary  implication  arising  from  the  object 
of  the  trust  in  connection  with  the  nature  of  the  subse- 
quent limitations,"  etc. 

In  Smith  V.  Metcalf,  1  Head,  64,  it  was  said,  viz. :  "It 
is  well  settled  that  an  estate  co-extensive  with  the  duties 
to  be  performed  will  vest  in  the  trustee,  and  he  will  take 
exactly  that  quantity  of  interest  which  the  purposes  of 
the  trust  require,  which  being  executed,  the  trust  estate 
ceases.'' 

Again,  in  Rogers  v.  White,  1  Sneed,  68,  the  headnote 
is,  viz. :  "Where  an  estate  is  settled  upon  a  trustee  for 
the  sole  use  and  benefit  of  a  feme  covert,  free  from  the 
use,  control,  or  creditors  of  the  husband,  the  interest  of 
the  trustee  continues  no  longer  than  the  purposes  of  the 
trust  demand.  The  object  being  to  protect  the  property 
against  the  marital  rights  of  the  husband,  upon  his 
death  all  the  purposes  of  the  trust  are  accomplished." 
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We  are  therefore  of  opinion  that  upon  the  death  of 
O.  L.  Temple  the  purpose  of  this  trust  was  accomplished, 
the  legal  title  of  the  trustee  extinguished,  and  the  whole 
title,  legal  and  equitable,  became  vested  in  Mrs.  Temple, 
with  full  power  of  disposition  as  a  feme  sole. 

It  follows  that  the  devise  of  this  property  by  Mrs. 
Temple  to  her  granddaughter  was  valid,  and  that  com- 
plainants are  not  entitled  to  recover. 

The  decree  of  the  court  of  chancery  appeals,  as  well 
as  that  of  the  chancellor,  in  dismissing  the  bill,  is  af- 
firmed* 


f 
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Lbdbetteb^  Road  Commissioneb^  v.  Turnpike  Company. 
{Nashville.    December  Term,  1902.) 

1.    PUBUO  BBIPOES.    Are  county  roads. 
Public  bridges  are  included  within  the  general  term  "roads  and 
highways"  and  may  be  held  equivalent  to  "county  road."  {Post, 
p.  96.) 


Code  cited  and  construed:  Sec.  70  (S.);  67  (M.  &  V.);  69  T.  & 
S.  and  1858. 

8.  PUBLIC  BOADS  AND  BBIDOBS.  Suits  to  protect,  must  be 
brought  and  prosecuted  in  name  of  county. 
The  public  roads  and  bridges  in  this  State,  except  where  other- 
wise expressly  provided,  belong  to  and  are  under  the  control  of 
the  several  counties  in  which  they  are  located  and  suits  to 
protect  such  roads  and  bridges  and  enforce  the  rights  of  the 
public  therein,  e.  g.,  an  injunction  bill  to  prevent  an  obstruc- 
tion  by  a  turnpike  company  claiming  right  to  collect  tolls 
thereon,  must  be  brought  and  prosecuted  in  the  name  of  the 
county  or  the  Justices  thereof.     {Post,  pp.  94-97.) 

Code  cited  and  construed:  Sees.  493,  494,  495,  496,  499,  1624, 
1626,  1629,  1677,  1707,  6038  (S.) ;  459,  462,  465  (M.  and  V.) ;  402, 
404,  407  (T.  and  S.  1858.) 

Cases  cited:  Hawkins  v.  Railroad  Company,  1  Tenn.  Cases,  308; 
Williamson  Co.  v.  Jefferson,  1  Cold.,  419;  Evans  v.  Shields,  8 
Head,  73;  Beard  v.  Campbell  Co.,  3  Head,  98;  Cannon  v.  Mo- 
Adams,  7  Heisk.,  876;  Harmon  v.  Taylor,  15  Liea,  686. 
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8.  COMMI8SIOHS&  BOAD  DI8TBI0T.  Oannot  sae  to  enjoin 
obstraction  of  public  roads  by  collection  of  tolls  thereon. 
The  commissioner  of  a  road  district  is  merely  the  agent  of  the 
county  to  supervise  the  construction  and  repair  of  the  public 
roads  and  bridges  In  his  district  and  cannot  maintain  a  suit  to 
restrain  the  collection  of  tolls  by  a  tumpihe  company  on  a 
bridge  built  by  it  on  the  ground  that  its  charter  has  expired 
and  the  bridge  has  become  a  county  highway  free  of  toll;  the 
right  to  institute  and  prosecute  such  suit  is  vested  solely  in  the 
county.     {Post,  pp,  93-97.) 

Act  cited  and  construed:    Acts  of  1901,  ch.  136,  sec.  1. 


FROM  MONTQOMBRY. 


Appeal  from  Chancery  Court  of  Montgomery  County. 
.  S.  Gbibble^  Chancellor. 

Savagb  &  Johnson^  fo^  Ledbetter. 

H.  C.  Mebbitt  and  H.  N.  Leech,  for  Turnpike  Com- 
pany. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

The  bill  in  this  cause  Avas  brought  by  complainant, 
Ledbetter,  in  his  official  capacity  as  commissioner  of 
road  district  No.  12  of  Montgomery  county,  to  enjoin 
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the  defendant  from  collecting  tolls  from  the  public  using 
a  bridge  built  by  it  on  its  turnpike  across  Bed  riyer,  in 
his  dictrict;  the  ground  of  relief  sought  being  that  the 
charter  of  defendant  corporation  has  expired  by  limita- 
tion, and  its  franchises  ceased  to  exist,  and  the  turnpike 
become  a  public  highway,  free  of  toll,  and  subject  to  the 
jurisdiction  of  the  county  court,  and  to  be  controlled  by 
the  highway  officers  of  the  county  and  road  district 
through  which  it  runs  under  the  general  road  laws  of 
the  State. 

The  defendant  interposed  a  demurrer,  Jhe  first  ground 
of  which  challenges  the  right  of  complainant,  as  road 
commissioner,  to  bring  and  maintain  this  bill,  for  want 
of  title  or  interest  in  the  subject-matter  of  the  litiga- 
tion ;  the  insistence  being  that  the  ownership,  title,  and 
control  over  public  roads  within  its  boundaries  is  in 
Montgomery  county,  and  it  alone  has  the  right  to  insti- 
tute a  suit  for  the  purpose  of  which  this  is  brought.  If 
this  cause  of  demurrer  is  sustained,  it  will  not  be  neces- 
sary or  proper  to  pass  upon  the  others,  which  go  to  the 
merits  of  the  controversy. 

We  are  of  opinion  that  the  contention  of  the  defendant 
is  sound,  and  that  the  demurrer  should  be  sustained. 

Counties  in  Tennessee  are  corporations,  and  the  jus- 
tices of  the  peace,  assembled  in  county  court,  are  their 
representatives,  and  authorized  to  act  for  them.  They 
are  vested  with  the  power  to  acquire  property  for  county 
purposes,  and  the  grants  and  conveyances  therefor  are 
required  to  be  made  to  the  county  acquiring  the  same. 
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They  may  sue  and  be  sued  as  other  corporations;  all 
suits  instituted  in  their  interest  to  be  brought  in  the 
name  of  the  county  suing,  except  actions  against  delin- 
quent officers  and  their  sureties,  which  shall  be  brought 
in  the  name  of  the  State  for  the  use  of  the  county/  Shan- 
non's Code,  sees.  493,  494,  495,  496,  499;  Hawkins 
County  V.  Railroad  Co.,  1  Tenn.  Cas.,  303. 

The  county  courts  composed  of  the  justices  of  the 
peace,  the  representatives  and  authorized  agents  of  the 
counties,  are  given  exclusive  control  of  the  establishment 
and  supervision  of  roads  and  ferries.  Shannon's  Code, 
sec.  6038. 

Public  bridges  are  included  in  the  general  term 
"roads  and  highways.'*     Shannon's  Code,  sec.  70. 

But  public  streets  in  incorporated  towns  and  cities 
are  not  under  the  control  of  the  county  court.  White's 
Creek  Turnpike  Co.  v.  Marshall,  2  Baxt.,  118. 

Counties  are  also  authorized  to  build  turnpikes  and 
bridges,  and  pay  for  the  same  by  the  issuance  of  the 
bonds  of  the  counties,  when  authorized  by  special  legis- 
lation, to  be  paid  out  of  the  public  county  funds,  and  by 
special  levies  for  that  purpose ;  and,  in  all  cases  of  lay- 
ing out  of  new  roads  or  changing  the  location  of  old 
ones,  the  damages  assessed  for  the  right  of  way  taken 
are  adjudged  against  the  county  having  the  same  done, 
to  be  paid  out  of  the  county  funds.  Shannon's  Code, 
sees.  1624, 1626, 1707 ;  Justices  of  the  Peace  of  William^ 
son  County  V.  Jefferson,  1  Cold.,  419. 

From  this  it  clearly  appears  that  the  public  roads  and 
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bridges  of  each  county  are  constructed,  paid  for,  and 
controlled  by  the  county  in  which  they  are  located,  and 
the  ownership  and  title  thereto,  which  is  generally  an 
easement,  is  vested  in  the  county  in  its  corporate  capac- 
ity; and,  under  the  elementary  rules  of  pleading  and 
practice,  suits  brought  to  protect  such  roads  and 
bridges,  and  enforce  the  rights  of  the  county  therein, 
which  are  the  same  as  the  rights  of  the  public,  must  be 
brought  and  prosecuted  in  the  name  of  the  county.  This 
has  been  repeatedly  held  by  this  court 

In  the  case  of  Evans  v.  Shields,  3  Head.,  73,  it  is  said : 
^'It  is  impossible  to  maintain,  as  it  seems  to  us,  that  it 
would  be  competent  for  the  justices  of  the  county  court 
to  devolve  the  power  and  trust  confided  to  them,  on  be- 
half of  the  public,  to  a  private  and  irresponsible  indi- 
vidual, and  thus,  in  effect,  leave  the  important  matter 
of  the  establishment  and  regulation  of  the  public  roads 
of  the  county  to  be  controlled  by  the  interests,  preju- 
dices, or  resentments  of  private  individuals.  This  can- 
not be  tolerated.  As  before  stated,  the  proper  and  nec- 
essary parties  in  all  such  cases  axe  the  justices  [not  the 
county],  on  the  one  side,  and  the  party  interested  or 
aggrieved  in  the  premises,'  on  the  other." 

In  accord  with  this  are  the  cases  of  Beard  v.  Camp- 
bell County,  3  Head,  98 ;  Cannon  v.  McAdams,  7  Heisk., 
376 ;  and  Harmon  v.  Taylor,  15  Lea,  535.  And  the  dis- 
trict attorney  for  the  circuit  in  which  the  county  is  situ- 
ated is  required  to  represent  the  county  in  the  circuit 
court,  and  the  attorney-general  for  the  State,  in  the 
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supreme  court,  in  all  cases  involving  controversies  over 
roads.     Shannon's  Code,  1629. 

Complainant  has  no  interest  whatever  in  the  public 
roads  of  his  district,  and  is  merely  the  agent  of  the 
county  to  superintend  the  construction  and  repair  of  the 
same,  and  can  not  maintain  any  action  in  relation  to 
them  in  his  own  name.  Section  1  of  chapter  136  of  the 
Acts  of  1901,  under  which  he  was  elected,  and  relied 
upon  by  his  counsel,  vests  in  him  no  such  authority.  It 
merely  makes  him  the  agent  or  officer  of  the  county  to 
supervise  the  roads  in  his  district.  Nor  does  section  29 
of  chapter  1,  Acts  1891  (Shannon's  Code,  1677),  if  not 
repealed  by  subsequent  road  laws,  also  relied  upon  by 
counsel,  give  him  any  such  authority.  It  only  declares 
the  placing  of  certain  obstructions  upon  the  highway  a 
misdemeanor,  and  requires  the  commissioner  to  prose- 
cute offending  parties,  which  actions,  of  course,  must  be 
in  the  name  of  the  State. 

The  decree  of  the  court  of  chancery  appeals,  overrul- 
ing the  demurrer,  is  reversed,  and  the  demurrer  upon 
the  grounds  stated  is  sustained,  and  the  bill  dismissed 
with  costs. 
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Citizens'  Rapid  Transit  Company  v.  Dozieb. 
{Ndshville.    December  Term,  1902.) 

1.  PBAOnOB.  BILL  OF  EXCEPTIONS.  To  grantiiiff  of  a  new 
trial,  conaiderad  aeparately  on  appeal  from  final  judgment. 
Under  the  course  of  practice  prescribed  by  statute  and  appli- 
cable to  cases  wherein  a  bill  of  exception  is  taken  for  the  pur- 
pose of  testing  correctness  of  an  order  granting  a  new  trial 
before  final  Judgment,  and  the  case  subsequently  goes  to  the 
supreme  court  on  appeal  from  the  final  judgment,  the  action 
of  the  circuit  judge  in  granting  the  new  trial  must  be  exam- 
ined as  if  a  separate  case  were  thereby  presented.  {Po9t,  pp. 
101-102.) 

Acts  cited  and  construed:    Acts  of  1875,  ch.  106. 

Code  cited  and  construed:     Sections  4851,  4852  (3.);  3836.  3837 
(M.  &  v.). 

Case  cited:     Railroad  Co.  v.  Higgins,  86  Tenn.,  620. 

9.  SAKE.  Same.  All  g^unds  for  new  trial  assigiied  in  court 
below  considered  by  supreme  court,  whether  trial  judge  spec- 
ifies the  ground  of  his  action  or  not;  duty  of  tried  judge  not  to 
prejudice  parties. 
While  it  is  the  duty  of  the  trial  judge  in  granting  a  new  trial  to 
specify  the  ground  upon  which  he  bases  his  action,  still  his 
failure  to  discharge  this  duty  shall  not  result  in  injury  to  the 
party  in  whose  favor  the  new  trial  is  granted  where  the  latter 
has  in  the  court  below  fully  complied  with  the  requirements  of 
law  in  setting  out  specifically  and  accurately  the  grounds  on 
which  the  new  trial  is  asked  and  is  otherwise  without  fault  or 
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negligence  in  the  matter;  and  in  such  case  the  party  is  entitled 
to  have  considered  in  the  supreme  court  all  of  his  grounds 
assigned  below,  and  if  any  one  of  them  is  found  sufficient  to 
justify  the  action  of  the  trial  Judge  in  granting  the  new  trial, 
that  action  should  be  affirmed,  although  the  Judge  erroneously 
based  his  decision  upon  some  other  ground,  as  where  the  trial 
Judge  granted  the  new  trial  for  supposed  errors  in  his  charge 
to  the  Jury  without  specifying  them,  the  supreme  court  will 
sustain  his  action  though  there  may  be  no  error  in  the  charge 
as  actually  given  to  the  Jury  if  there  was  error  in  his  failure 
to  give  in  charge  one  of  the  requests  of  the  parties  which  was 
relied  upon  as  one  of  the  grounds  for  a  new  trial.  {Fost,  pp^ 
102-103.)  ; 

Act  cited  and  construed:    Act  of  1875,  ch.  106. 

Code  cited  and  construed:      Sees.   4851,  4852    (S.);    3836,  3837 
(M.  ft  v.). 


FROM  DAVIDSON. 


Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County. — John  W.  Childress^  Judge. 

R  F.  Jackson  and  J.  M.  Anderson,  for  Rapid  Transit 
Company. 

James  Trimble  and  R.  L.  Kennedy,  for  Dozier. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 
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This  is  an  action  brought  by  A.  P.  Dozier,  adminis- 
trator, against  the  Citizens^  Bapid  Transit  Company,  to 
recover  damages  for  the  death  of  Dennis  Dozier,  which 
resulted  from  a  collision  between  two  street  cars  near 
Thirteenth  street,  West  Nashville,  on  the  line  of  plain- 
tiff in  error's  railway  leading  to  the  State  penitentiary. 

There  were  three  trials  of  the  case  in  the  court  below, 
the  first  and  second  trials  resulting  in  verdicts  in  favor 
of  the  defendant,  and  the  third  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  below. 

At  the  termination  of  the  first  trial,  and  also  of  the 
second  trial,  the  plaintiff  below  moved  for  a  new  trial, 
which  was  granted  in  each  instance.  To  the  action  of 
the  court  in  granting  a  new  trial  upon  the  second  ver- 
dict, defendant  excepted,  and  filed  a  bill  of  exceptions. 

The  trial  judge,  in  setting  aside  the  second  verdict, 
did  so  on  what  he  conceived  to  be  error  in  his  charge  to 
the  jury,  but  he  declined  to  specify,  in  the  order  grant- 
ing the  new  trial,  the  special  portion  of  the  charge  which 
he  thought  was  erroneous.  Defendant  below  excepted 
to  this  aspect  of  the  court's  action,  and  filed  a  bill  of 
exceptions  tliereon,  also  for  other  alleged  errors. 

After  the  third  verdict,  defendant  moved  for  a  new 
trial,  which  was  refused,  whereupon  a  second  bill  of  ex- 
ceptions was  made,  and  an  appeal  was  prayed  and 
granted. 

When  the  case  reached  this  court  the  plaintiff  in  error 
filed  assignments  of  error  upon  both  bills  of  exceptions. 
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and  all  of  the  questions  arising  thereon  have  already 
been  disposed  of  in  a  memorandum  opinion  filed  with 
the  record,  except  the  one  now  to  be  considered,  none  of 
the  others  presenting  questions  of  sufficient  novelty  to 
require  presentation  in  an  opinion  prepared  for  publi- 
cation. 

As  the  error  which  is  to  be  considered  in  this  opinion 
arose  upon  the  second  trial,  it  is  proper,  before  direct- 
ing our  attention  specially  to  its  disposition,  to  recall 
that,  under  the  course  of  practice  applicable  in  this  State 
to  cases  wherein  a  bill  of  exceptions  is  taken  for  the  pur- 
pose of  testing  the  correctness  of  an  order  granting  a 
new  trial  before  final  judgment,  and  the  case  subse- 
quently comes  to  this  court  on  appeal  from  the  final 
judgment,  the  action  of  the  circuit  judge  in  granting  the 
new  trial  must  be  examined  as  if  a  separate  case  were 
thereby  presented.  Railroad  Co.  v.  Higgins,  85  Tenn., 
620,  4  S.  W.,  47. 

Pursuing  this  course,  it  is  necessary  to  determine  the 
practice  applicable,  under  the  statute,  to  the  special 
state  of  facts  we  have  before  us  in  this  record.  The 
statute  reads : 

"Where  a  motion  for  a  new  trial  shall  be  granted  or 
refused,  either  party  may  except  to  the  decision  of  the 
court,  and  many  reduce  to  writing  the  reasons  offered 
for  said  new  trial,  together  with  the  substance  of  the 
evidence  in  the  case ;  also  the  decision  of  the  court  on 
said  motion ;  and  it  shall  be  the  duty  of  the  judge  before 
whom  such  motion  is  made  to  allow  and  sign  the  same ; 


102  TENNESSEE  REPORTS.        [VoL  110 

CltizenB'  Rapid  Transit  Co.  t.  Dosier. 

and  such  bill  of  exceptions  shall  be  a  part  of  the  record 
in  the  case.  It  shall  be  lawful  for  the  appellant  in  such 
cases  to  assign  for  error  that  the  judge  in  the  court  be- 
low improperly  granted  or  refused  a  new  trial  therein ; 
and  the  supreme  court  shall  have  power  to  grant  a  new 
trial  or  to  correct  any  errors  of  the  circuit  court  in 
granting  or  refusing  the  same.''  Acts  1875,  p.  189,  c. 
106. 

It  is  insisted  by  the  appellant,  the  plaintiff  in  error, 
that  the  circuit  judge  should  have  specified  the  portion 
of  his  charge  which  he  conceived  to  be  incorrect,  and 
that,  not  having  done  so,  this  court  can  look  no  further 
into  the  matter,  but  should  declare  his  action  in  grant- 
ing the  new  trial  erroneous.  On  the  other  hand,  it  is  in- 
sisted by  the  defendant  in  error  that,  notwithstanding 
the  above-mentioned  failure  of  the  circuit  judge,  this 
court  should  look  into  the  grounds  assigned  for  new 
trial,  and  affirm  the  order  granting  it,  if  any  of  the 
grounds  aforesaid  are  well  taken. 

We  are  of  the  opinion  that  the  contention  of  the  de- 
fendant in  error  represents  the  sounder  view.  While  it 
is  the  duty  of  the  circuit  judge,  in  granting  the  new  trial, 
to  specifically  point  out  the  ground  upon  which  his  ac- 
tion in  so  doing  rests,  still  his  failure  to  discharge  this 
duty  should  not  result  in  injury  to  the  party  in  whose 
favor  the  new  trial  is  granted,  when  the  latter  has  in  the 
court  below  fully  complied  with  the  requirements  of  law 
in  setting  out  specifically  and  accurately  the  grounds  on 
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which  the  new  trial  is  asked,  and  is  otherwise  without 
fault  orn^ligence  in  the  matter. 

In  the  present  case,  it  appears  that  the  defendant  in 
error  did  set  out  fully  and  specifically  in  the  court  below 
the  several  grounds  on  which  he  asked  for  a  new  trial. 
In  such  a  case  the  party  is  entitled  to  have  considered 
in  this  court  all  of  his  grounds  assigned  below,  and,  if 
any  one  of  them  is  found  sufficient  to  justify  the  action 
of  the  circuit  judge  in  granting  the  new  trial,  that  ac- 
tion should  be  affirmed,  although  the  judge  erroneously 
based  his  decision  upon  some  other  ground. 

We  have  accordingly  examined  all  of  the  grounds  as- 
signed in  the  court  below,  and  are  of  opinion  that  the 
circuit  judge  rightly  granted  the  new  trial,  not  for  error 
in  his  charge  as  actuaUy  given  to  the  jury,  but  in  his 
failure  to  give  in  charge  one  of  the  requests  of  the  de- 
fendant in  error. 

No  error  was  therefore  committed  in  granting  the 
new  trial  on  the  second  verdict,  but  for  errors  committed 
on  the  third  trial,  which  are  considered  and  disposed  of 
in  the  memorandum  opinion,  the  judgment  in  favor  of 
the  defendant  in  error  must  be  reversed,  and  the  cause 
remanded  for  a  new  triaL 
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Cumberland  Telegraph  &  Telephone  Co.  v.  Dooley. 
(Nashville.    December  Term,  1902.) 

■ 

1.  EVIDENOE.  Of  outcry  giving  warning  of  dangerous  explosive 
stored  in  burning  building  is  competent  not  to  sliow  fact,  but 
the  panic  created  thereby,  when. 
Where  it  is  charged  in  the  declaration.  In  an  action  to  recover 
damages  by  fire  resulting  from  the  negligence  of  defendant  in 
having  stored  in  his  building  large  quantities  of  dynamite,  that 
the  fire  could  have  been  extinguished  before  it  reached  the 
property  of  plaintiff  by  the  force  of  men,  with  proper  appli- 
ances, then  present  and  working  to  that  end,  but  for  a  public 
announcement  that  dynamite,  in  large  quantities,  was  stored  in 
defendant's  building,  followed  immediately  by  a  loud  explosion 
which  so  alarmed  the  parties  endeavoring  to  check  the  fire  as 
to  cause  them  to  cease  their  efforts,  it  is  permissible  to  prove 
that  while  defendant's  building  was  in  fiames  and  Just  before 
the  explosion,  which  broke  in  a  solid  brick  wall  between  de- 
fendant's and  plaintiff's  building,  two  of  defendant's  employees 
cried  out  to  the  assembled  crowd  that  there  was  dynamile  in  the 
huildltiff,  and  warned  the  people  away.  This  testimony  was 
competent,  independent  of  the  doctrine  of  agency,  not  to  show 
as  a  substantive  fact  that  there  was  dynamite  in  the  building, 
but  as  proof  of  one  of  two  incidents  alleged  to  have  caused 
a  panic  among  those  endeavoring  to  extinguish  the  fire  and 
occasioned  their  immediate  dispersion  and  abandonment  of 
their  efforts,  provided  the  trial  Judge  limits  the  scope  of  the 
evidence  to  this  point.    {Post,  pp,  107-108.) 
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9.    SAME.    Conjectural  opinions  ol  nonexpert  witnesses  aer  in 
admissible. 

The  admission  of  the  opinion  testimony  of  nonexpert  witnesses, 
that  they  could  have  stopped  and  controlled  a  fire  at  the  time 
of  an  explosion,  had  it  not  occurred,  constitutes  reversible  error. 
Every  fact  constituting  an  element  in  the  opinion  of  such  wit- 
nesses was  capable  of  being  presented  to  the  Jury,  and  the  ad- 
mission of  such  opinions  is  unwarranted  intrusions  upon  the 
province  of  the  Jury  dogmatically  settling  an  issue  they  were 
called  on  to  try,  and  of  which  they  are  to  form  their  opinion 
and  Judgment  from  the  facts.     {Post,  pp.  108-111.) 

Cases  cited  and  approved:  Bruce  v.  Beall,  99  Tenn.,  303;  Otis  v. 
Thorn,  23  Ala.,  469;  Railroad  v.  Edmonds,  41  Ala.,  667;  Tuttle 
V.  City  of  Lawrence,  119  Mass.,  276;  Duer  v.  Allen,  96  Iowa,  36; 
Pulsifer  v.  Berry,  87  Me.,  405;  Gibson  v.  Hatchett,  24  Ala.,  201; 
Darling  v.  Thompson,  108  Mich.,  215;  Railroad  v.  Natchez,  67 
Miss.,  399. 

3.  SAKE.    Opinion  testimony  of  nonexpert  witnesses  is  admis- 
sible in  what  cases. 

The  opinion  testimony  of  nonexpert  witnesses  is  admissible 
from  necessity  in  cases  where  the  facts  from  which  the  con- 
clusion of  the  witness  is  drawn,  are  of  a  character  so  latent  or 
impalpable  that  it  is  impossible  to  present  them  in  a  tangible 
or  intelligent  form  to  the  Jury,  for  otherwise,  their  considera- 
tion would  be  lost  altogether.  Within  this  class  of  cases  may 
be  found  those  of  identity,  resemblance,  apparent  condition 
of  the  body  or  mind,  intoxication,  sickness,  duration,  dimen- 
sion and  velocity,  and  such  like.     (Post,  pp.  109-110.) 

4.  SAME.    Opinion  testimony  of  expert  witness  is  admissible 
when. 

The  opinion  testimony  of  expert  witness  is  admissible  on  ques- 
tions of  science  or  trade,  where  skill  or  experience  -are  the  es- 
sential elements  of  knowledge.    {Post,  p.  109.) 
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6.  DAKAGB8.  Keasnre  ol,  in  actions  by  insured  for  use  of  in- 
surer against  one  negligently  or  wrongfully  causing  the  fire. 
In  an  action  by  the  insured  (or  the  use  of  the  insurer,  against 
the  one  whose  negligence  or  wrong  caused  the  damages  by  fire, 
to  recover  the  loss  incurred,  and  paid  to  the  insured  by  the 
insurer,  the  true  measure  of  damages  in  the  event  of  a  recovery 
is  the  damage  resulting  to  the  insured  from  the  fire  on  the  in- 
sured property,  not,  however,  exceeding  the  amount  paid  him 
on  the  loss  by  the  insurer.    {Post,  pp.  111-112.) 

6.    GHASaE  OF  GOUBT.    Oalcolated  to  mislead »  bat  not  doing 
so  is  not  reversible  error. 
Tne  charge  of  the  trial  judge,  though  calculated  to  mislead  the 
Jury,  but  as  a  matter  of  fact  evidently  not  doing  so,  does  not  of 
Itself  constitute  a  reversible  error.    {Post,  p.  112.) 


FROM  WILSON. 


Appeal  in  error  from  the  Circuit  Court  of  Wilson 
County. — ^W.  C.  Houston^  Judga 

W.  L.  Qbanbbry,  Oanteell  &  McMillan^  McClain 
&  McClain^  and  A.  A.  Adams^  for  Cumberland  Tele- 
graph &  Telephone  Company. 

E.  E.  Beard^  N.  G.  Robertson  and  J.  C.  Sanders^  for 
Dooley. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court. 
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TUb  suit  was  brought  by  the  defendant  in  error, 
Dooley,  for  the  use  of  certain  insurance  companies,  to 
recoYjer  the  amounts  paid  to  him  by  these  companies  for 
losses  sustained  in  a  fire  which  occurred  in  January, 
1901,  to  property . covered  by  their  policies;  the  insist- 
ence being  that  the  losses  resulted  from  the  n^ligence 
'  of  the  plaintiff  in  error. 

The  theory  of  the  defendant  in  error  is  that  the  fire, 
originating  in  another  building,  was  finally  communi- 
cated to  the  one  occupied  by  the  Cumberland  Telegraph 
&  Telephone  Company,  and  that  there  was  a  suiBcient 
force  of  men,  with  all  proper  appliances,  to  have  con- 
fined and  extinguished  the  fire  before  it  reached  the 
property  of  the  defendant  in  error,  which  was  the  sec- 
ond house  removed  from  that  of  this  company,  had  it 
not  been  for  the  public  announcement  that  the  company 
had  stored  in  its  building  a  large  quantity  of  dynamite, 
followed  immediately  by  its  explosion,  which  so  alarmed 
the  parties  engaged  in  endeavoring  to  check  the  fire  as 
to  cause  them  to  cease  their  effort ;  and,  further,  that  the 
force  of  the  explosion  was  sufficiently  violent  to  break 
a  solid  brick  wall  separating  the  telephone  building 
from  the  one  adjoining,  thus  making  easy  communica- 
tion to  the  latter,  which  was  destroyed,  at  the  same  tim^ 
infiicting  serious  injury  upon  the  building  of  the  de- 
fendant in  error  and  the  stock  of  merchandise  contained 
therein. 

The  trial  resulted  in  a  veridct  and  judgment  for  the 
plaintiff  below.    An  appeal  in  the  nature  of  a  writ  of 
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error  has  been  prosecuted  to  this  court  by  the  tele|)faone 
and  tel^raph  company. 

Several  assignments  of  error  are  made.  Firsts  it  is 
insisted  the  trial  court  was  in  error  in  permitting  cer- 
tain witnesses  to  testify  that  while  the  telephone  build- 
ing was  in  flames  one  of  the  employees  escaping  there- 
from a  little  while  before  an  explosion  took  place  cried  • 
out  to  the  assembled  crowd  that  there  was  dynamite  in 
the  building,  and  warned  the  people  to  get  away;  and 
also  that  another  employee  on  the  outside  of  the  crowd 
gave  a  similar  alarm. 

We  think,  independent  of  and  without  regard  to  the 
doctrine  of  agency,  this  testimony  was  competent;  not 
to  show  as  a  substantive  fact  that  there  was  dynamite 
in  the  building,  but  as  one  of  the  two  incidents  which 
it  is  averred  in  the  declaration  produced  a  panic  among^ 
the  parties  endeavoring  to  extinguish  the  fire,  and  oc- 
casioned their  immediate  dispersion  and  abandonment 
of  further  effort.  The  circuit  judge  expressly  limited 
the  evidence  to  this  point,  and,  with  this  limitation  as  to 
its  scope,  there  was  no  error  in  its  admission. 

Next  it  is  assigned  for  error  that  the  trial  judge  per- 
mitted the  following  questions  to  be  put  to  and  answered 
by  the  witnesses  Hatcher  and  McMinoway.  Each  of 
these  witnesses  was  asked,  "Could  you  or  not,  with  the 
apparatus  there  at  hand,  have  stopped  and  controlled 
the  fire  at  the  time  of  the  explosion,  had  it  not  oc- 
curred?" to  which  each  witness  replied,  "Yes,  sir.'* 
These  parties  were  at  the  time  of  the  expolsion  handling 
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a  hose  attached  to  hydrant,  and  unwinding  it  from  a 
reel,  were  preparing  to  throw  a  stream  of  water  upon 
the  telephone  building,  which  was  then  on  fire.  Upon 
the  explosion,  however,  they  abandoned  their  apparatus, 
and  retreated  to  a  place  of  safety. 

Hatcher  and  McMinoway  were  not  introduced  as  ex- 
perts. There  is  no  claim  that  they  qualified  as  such. 
Nor  is  there  any  indication  that  they  had  opportunities 
which  were  not  open  to,  or  that  they  were  possessed  of 
facts  not  equally  within  the  knowledge  of,  every  other 
spectator  of  this  fire.  The  handling  of  the  hose  as  vol- 
unteers certainly  did  not  qualify  them  in  any  superior 
degree  to  determine  the  effect  of  the  effort  which  they 
were  about  to  make  to  extinguish  the  fire  when  driven  to 
retreat  by  the  explosion.  If  they  were  entitled  to  ex- 
press an  opinion  in  this  regard,  we  see  no  reason  why 
it  would  not  have  been  equally  competent  for  any  num- 
ber of  persons,  who  may  have  been  watching  their  effort 
and  its  abandonment,  to  have  done  the  same  thing.  We 
thus  would  have  had  witnesses  with  mere  conjectural  or 
speculative  opinions  dogmatically  settling  an  issue  the 
jury  were  called  on  to  try.  This  can  not  be  done.  Bruce 
T.  Beall,  99  Tenn.,  303,  41  S.  W.,  445. 

On  questions  of  science  or  trade,  where  skill  and  ex- 
X)erience  are  the  essential  elements  of  knowledge,  ex- 
pert witnesses  are  permitted  to  give  opinions.  Outside 
the  area  of  expert  testimony  there  are  many  cases  where, 
from  their  very  nature,  nonexpert  witnesses  are  per- 
mitted to  express  an  opinion.     The  admissibility  of  such 
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testimony  rests  on  the  ground  of  necessity.  The  facts 
from  which  the  conclusion  of  the  witness  is  drawn  are  of 
so  latent  or  impalpable  a  character  that  it  is  impossible 
to  present  them  in  a  tangible  or  intelligible  form  to  the 
jury.  This  being  so,  necessarily  they  must  be  given  by 
the  witness  as  conclusions  reached  by  or  impressions 
made  upon  him,  or  they  will  be  lost  altogether  to  con- 
sideration.  Within  this  class  of  cases  may  be  found 
those  of  identity,  resemblance,  apparent  condition  of  the 
body  or  mind,  intoxication,  sickness,  duration,  distance, 
dimension,  and  velocity,  and  others  mentioned  by  the 
text- writers.  Wharton  on  Ev.,  sec.  512;  1  Greenl.  on 
Ev.,  sec.  440. 

While  it  is  true  the  line  between  nonexpert  opinion 
which  is  competent  and  that  which  is  incompetent  is  not 
well  defined,  we  can  see  no  reason  why  the  present  case 
should  be  placed  in  the  class  where  such  testimony  has 
been  adjudged  competent.  Every  fact  constituting  an 
element  in  the  opinion  of  those  witnesses  was  capable 
of  being  presented  to  the  jury..  The  condition  of  the 
fire,  the  amount  of  pressure  upon  the  water,  the  capacity 
of  the  hose  to  receive  water,  and  the  size  of  the  stream 
which  it  would  discharge,  the  effect  of  such  a  stream  on 
a  burning  house,  the  ability  and  willingness  of  these  par- 
ties to  serve  the  hose,  the  character  of  the  night  at  the 
time — whether  windy  or  not — ^and  the  actual  result  of 
the  explosion  in  the  dispersion  of  the  crowd,  might  have 
been  presented  to  the  jury,  so  that  they,  equally  with 
these  witnesses,  could  have  formed  an  intelligent  opin- 
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ion  upon  the  issue  they  were  sworn  to  try.  Many  au- 
thorities supporting  this  view  might  be  cited,  but  we 
content  ourselves  with  referring  to  Otis  v.  Thorn,  23 
Ala.,  469,  58  Am.  Dec.,' 303 ;  Montgomery  W.  P.  R.  B.  Co. 
V.  Edmonds,  41  Ala.,  667;  Tuttle  v.  City  of  Lawrence, 
119  Mass.,  276;  Duer  v.  Allen,  96  Iowa,  36,  64  N.  W., 
682;  Pulsifer  v.  Berry,  87  Me.,  405,  32  Atl.,  986;  Oihson 
V.  Hatchett,  24  Ala.,  201;  Darling  v.  Thompson,  108 
Mich.,  215,  65  N.  W.,  754;  L.,  N.  0.  &  T.  By.  Co.  v. 
Natchez,  67  Miss.,  399,  7  South.',  350. 

In  Oihson  v.  Hatchett,  supra,  a  building  having  been 
consumed  by  fire  which  entered  through  an  aperture  in 
one  of  the  walls,  it  was  held  improper  for  a  witness  to 
state  the  house  might  have  been  saved  if  the  aperture 
had  been  closed,  and  in  Louisville,  N.  0.  &  T.  By.  Co.  v. 
Natchez,  supra,  an  action  for  burning  cotton  by  sparks 
from  an  engine  of  the  railway  company,  where  the  cot- 
ton was  loaded  in  flat  cars,  without  covering,  the  opin- 
ion of  a  witness  as  to  whether  or  not  it  would  have  been 
burned  had  it  been  loaded  in  box  cars,  or  covered,  was 
ruled  to  be  incompetent.  We  think,  on  principle,  as 
well  as  authority,  the  opinion  testimony  in  this  case  con- 
stituted reversible  error. 

Again,  it  was  assigned  as  error  that  the  trial  judge 
improperly  instructed  the  jury  as  to  the  measure  of 
damages  in  the  event  they  should  find  for  the  plaintiff 
below.  His  charge  on  this  point  was  in  these  words: 
"If  you  find  for  the  plaintiff,  you  will  say  .  .  .  how 
much  he  should  receive.    In  that  event  you  will  look  to 
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the  proofy  and  determine  the  amount  that  the  insurance 
companies  paid  for  the  injury  he  had  actually  done  to 
his  property  by  the  fire  as  alleged." 

We  think  this  charge  was  calculated  to  mislead  the 
jury.  As  a  matter  of  fact,  it  evidently  did  not  do  so, 
and  would  not,  therefore,  constitute  of  itself  reversible 
error.  But  as  there  must  be  a  retrial  of  this  case  on 
this  point,  it  is  proper  to  say  that  the  true  measure  of 
damages  in  the  event  of  a  recovery  by  the  plaintiff  below 
is  the  damage  resulting  to  him  from  the  fire  on  his  build- 
ing  and  stock,  not,  however,  to  exceed  the  amount  paid 
him  on  this  loss  by  the  insurance  companies. 

The  judgment  below  is  reversed,  and  the  case  is  re- 
manded for  a  new  trial. 
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HiNTON  V.  Insurance  Co. 
'(Nashville.    December  Term,  1902.) 

1.    BILLS  OF  SZOBFTION.    Bale  limiting  time  for  flling,  may 
be  made;  a  ntdlity  if  filed  after  time  or  not  afflrmatiTely  appear- 
ing  to  have  been  filed  within  the  time. 
A  general  rule  or  order  applicable  to  all  cases,  or  a  special  rule 
or  order  applicable  to  a  particular  case,  may  be  made  by  the 
court  prescribing  a  reasonable  and  limited  time  for  the  prepara- 
tion and  filing  of  bills  of  exception,  during  the  term;  and  where 
such  a  general  or  special  rule  is  made,  or  time  for  filing  the  bill 
of  exceptions  is  extended  beyond  the  term  under  the  statute 
providing  therefor,  it  must  affirmatively  appear  to  the  supreme 
court  that  the  bill  of  exceptions  was  filed  within  the  time  lim- 
ited, otherwise  it  will  not  be  considered,  and  if  the  record  with- 
out such  bill  of  exceptions  shows  no  reversible  error,  the  Judg- 
ment below  will  be  affirmed.     iPost,  pp.  117-120.) 

Act  cited:     Acts  of  1899,  ch.  275. 

Cases  cited  and  approved:  Muse  v.  State,  106  Tenn.,  181;  Jones 
V.  Moore,  106  Tenn.,  188;  Wright  v.  Redd,  106  Tenn.,  719;  Pat- 
terson V.  Patterson,  89  Tenn.,  151;  Mallon  v.  Mfg.  Co.,  7  Lea, 
62,  66;  Sikes  v.  Ransom,  6  Johns.,  279. 

S.    8AMB.    Filed  during  term,  if  no  rule  to  the  contrary,  but  this 
is  not  a  matter  of  right. 
While  a  bill  of  exceptions  may  be  properly  made  up  at  any  time 
during  the  term,  if  there  be  no  rule  or  order  to  the  contrary 
in  the  court  in  which  the  case  is  tried,  yet  a  party  is  not  en- 
titled as  a  matter  of  right  to  the  whole  of  the  term  in  which  to 
present  it.     {Post,  p.  118.) 
110  Tenn— ^ 
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Cases  cited  and  approved:  Mallon  y.  Mfg.  Co.,  7  Lea,  62,  66; 
Patterson  y.  Patterson,  89  Tenn.,  151 ;  Slkes  y.  Ransom,  6  Johns., 
279. 

8.  SAME.  Suggestion  oi  diminution  of  record  after  decision  al- 
lowed so  as  to  show  bill  of  exceptions  filed  within  time,  when. 
Where  the  court  raises  the  question  and  determines  the  point, 
upon  the  record,  without  any  suggestion  or  argument  of  coun- 
sel, that  the  bill  of  exceptions  was  not  filed  within  the  limited 
time,  prescribed  by  the  lower  court,  an  application  by  petition 
to  be  permitted  to  suggest  a  diminution  of  the  record,  and  that 
upon  the  correction  of  a  suggested  error  in  dates  being  made, 
the  cause  be  reheard,  will  be  allowed.     {Foat,  p,  121.) 

4.  8AMB.  Same,  Secord  corrected  upon  admissfon  of  counsel 
without  actual  suggestion  of  diminution  or  award  of  certiorari. 
Where  the  answer  to  such  petition  admits  its  allegations  that  the 
mistake  alleged  existed,  it  is  not  necessary  that  the  suggestion 
of  diminution  should  be  actually  made  or  certiorari  awarded — 
the  admissions  contained  in  the  answer  to  the  petition  when 
taken  In  connection  with  the  petition,  supplying  the  place  of 
both  and  correcting  the  record  so  as  to  show  that  the  bill  of 
exceptions  was  filed  in  time.     {Post,  p.  121.) 

6.  SUPBBME  OOUBT  PRACTICE.  Trial  before  circuit  Judge 
without  a  Jury  and  without  legal  request  for  written  findingSt 
and  weight  of  his  findingrs  and  Judgment.  No  remandment, 
when. 
Where  the  case  is  tried  before  the  circuit  judge  without  the  in- 
terventlon  of  a  jury,  and  without  a  legal  request  for  written 
findings,  his  judgment  and  his  voluntary  findipgs,  if  he  file  any, 
are  to  be  treated  like  the  verdict  of  a  jury,  when  attacked  on 
the  ground  that  there  is  no  evidence  to  support  the  findings  or 
judgment.  In  such  case,  if  there  Is  any  evidence  to  sustain  the 
judgment,  and  if  there  be  no  other  reversible  error,  the  supreme 
court  win  affirm  the  judgment,  but  if  there  be  no  evidence  to 
support  the  findings  or  judgment,  or  if  they  were  based  upon  in- 
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competent  eyidence,  er  if  they  are  found  fatally  erroneous  npon 
other  grounds,  the  supreme  court  will  then,  upon  considera- 
tion of  the  testimony  at  large,  render  such  judgment  as  the  cir- 
cuit judge  should  have  rendered,  without  remandment,  except 
in  special  cases  where  a  new  trial  is  required  to  meet  the  ends 
of  justice.     {Post,  pp.  128-130.) 

Cases  cited  and  approved:  Fogg  y.  Gibbs,  8  Baxt,  469;  Wheeler 
T.  State,  9  Heisk.,  393;  Dawson  y.  Holt,  11  Lea,  589;  Smith  y. 
Hubbard,  85  Tenn.,  306;  EUer  y.  Richardson,  89  Tenn.,  576; 
Glasgow  y.  Turner,  91  Tenn.,  163;  Simmonds  v.  Leonard,  91 
Tenn.,  183;  Woodall  y.  Foster,  91  Tenn.,-  195;  Montague  y. 
Thomason,  91  Tenn.,  168;  Cowan  y.  Mfg.  Co.,  92  Tenn.,  876; 
Settle  y.  Marlow,  12  Lea,  474;  Stephens  y.  Mason,  99  Tenn.,  512. 


6.  SAME.  Requisites  and  defects  of  written  findings  of  fact  by 
the  trial  Judge;  what  the  record  will  be  examined  for;  re- 
mandment upon  reversal,  when. 
Where,  under  a  proper  request,  the  trial  judge  has  made  a  de- 
cision in  writing  stating  the  facts  found  and  the  conclusions 
therein  in  accordance  with  the  statute,  the  supreme  court  can 
look  to  the  record  or  bill  of  exceptions  as  a  part  thereof,  only 
for  the  purpose  of  ascertaining  whether  there  is  any  evidence 
to  support  the  findings,  or  whether  there  is  aqy  error  in  the  ad- 
missions or  rejection  of  evidence,  or  whether  such  findings  con- 
tain a  substantial  and  intelligible  response  to  the  contentions  of 
the  parties  as  they  appear  in  the  evidence  considered  in  rela- 
tion to  the  pleadings;  and  if  it  appears  that  the  findings  are 
proper  in  their  technical  frame  and  strbstance,  then  the  supreme 
court  confining  itself  wholly  to  the  facts  contained  in  the  find- 
ings will  determine  the  question  of  law  arising  from  those  facts 
and  either  affirm,  modify  or  reverse  the  judgment  of  the  court 
below;  but  if  there  is  no  evidence  to  support  the  findings,  or  if 
the  findings  do  not  contain  aa  substantial  response  to  the  re- 
quest therefor,  or  if  unintelligible,  or  so  framed  that  no  judg- 
ment can  be  safely  pronounced  therein  one  way  or  the  other, 
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the  supreme  court  will  reverse  and  remand  for  a  new  trlaL 
{Post,  pp.  130-131.) 

Ck>de  cited  and  construed:     Bee.  4684  (8.);  8673  (M.  &  V.):  2969 
(T.  ft  S.  and  1858). 

Cases  cited  and  approved:     McHale  v.  Wellman,  101  Tenn.,  150» 
168;  Stanley  v.  Donoho,  16  Lea,  495. 

7.  CIBGUIT  OOUBT  PBAOTIGE.  Duty  of  coimsel  as  to  omis- 
sions from  written  findings  of  fact  by  trial  Judge. 
It  is  the  duty  of  counsel  in  the  court  below  to  call  the  court's  at- 
tention to  any  material  facts  in  the  record  omitted  from  the 
written  findings  of  fact  made  in  pursuance  of  a  proper  request 
therefor  under  the  statute  and  ask  to  have  them  incorporated. 
{Post,  p.  131.) 


FROM  DAVIDSON. 


Appeal  in  error  from  the  Circuit  Court  of  Dayidson 
County. — John  W.  Childeess,  Judge. 

Tip  Gamble,  for  Hinton. 

A.  P.  Whitman,  for  Insurance  Company. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

* 
This  suit  was  begun  on  the  22d  day  of  May,  1902,  be- 
fore a  justice  of  the  peace  of  Davidson  county,  on  a  pol- 
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icy  of  iBsnrance  for  |156.  In  that  tribunal  the  canae 
was  decided  in  favor  of  the  defendant,  and  from  thi« 
judgment  the  plaintiff  presented  an  appeal  to' the  circuit 
court  of  the  county. 

In  that  court  the  cause  was  again  tried,  and  judgment 
rendered  in  favor  of  the  plaintiff  on  May  26,  1902,  for 
$157.67,  being  the  original  sum  sued  for,  with  interest, 
and  for  all  of  the  costs  of  the  cause.  On  July  19, 1902, 
a  motion  for  a  new  trial  was  made  and  overruled,  where- 
upon the  defendant  insurance  company  prayed  and  ^as 
granted  an  appeal  to  this  court,  and  was  allowed  ten 
days  to  file  a  bill  of  exceptions ;  but  *that  bill  of  excep- 
tions was  not  filed  until  August  5, 1902,  which  was  sev- 
enteen days  after  July  19th,  and  seven  days  beyond  the 
time  allowed. 

The  rule  is  that,  when  time  is  allowed  to  file  a  bill  of 
exceptions,  and  it  is  not  filed  until  after  the  time  has 
elapsed,  it  cannot  be  looked  to  on  the  trial  of  the  cause 
in  this  court  {Muse  v.  State,  106  Tenn.,  181  61  S.  W., 
80;  Jones  v.  Moore,  106  Tenn.,  188,  61  S.  W.,  81),  and 
in  such  a  case  no  other  result  can  follow  in  this  court, 
80  far  as  depends  upon  the  matters  which  should  be  con- 
tained in  the  bill  of  exceptions,  except  an  affirmance  of 
the  judgment  of  the  court  below.  Wright  v.  Redd  Bros., 
106  Tenn.,  719,  63  S.  W.,  1120. 

It  is  true  that  the  cases  just  cited  were  addressed  to 
chapter  275,  Acts  1899,  which  was  enacted  for  the  pur- 
pose of  allowing  time  after  the  adjournment  of  court  for 
the  preparation  of  bills  of  exceptions,  while  in  the  case 
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before  us  it  does  not  appear  T.hether  the  ten  days  al- 
lowed would  have  carried  or  did  carry  the  case  beyond 
the  adjournment  of  the  term.  But  the  principle  is  clear 
that,  when  time  is  allowed  for  the  filing  of  a  bill  of  ex- 
ceptions, it  must  affirmatively  appear  that  it  was  filed 
within  that  time ;  otherwise  this  court  cannot  look  to  it. 

Again,  if  we  should  "^oncede  that  the  bill  of  exceptions 
could  be  lawfully  filed  after  the  expiration  of  the  ten 
days,  and  within  the  term,  it  does  not  affirmatively  ap- 
pear  that  August  5th  was  within  the  term ;  and  this  fact 
we  should  be  enabled  to  determine  from  the  record,  but 
this  record  we  have  before  us  is  silent  upon  the  subject 
All  that  we  have  is  that  ten  days  were  allowed  for  the 
filing,  and  the  filing  did  not  take  place  until  seventeen 
days  had  elapsed.  So,  prima  fade,  in  any  event,  the 
bill  of  exceptions  was  filed  too  late,  and  there  is  nothing 
in  the  record  to  rebut  this  presumption  against  it 

While  a  bill  of  exceptions  may  be  properly  made  up 
at  any  time  during  the  term,  if  there  be  no  rule  or  order 
to  the  contrary  in  the  court  in  which  the  case  was  tried 
(Patterson  v.  Patterson,  89  Tenn.,  151,  14  S.  W.,  485), 
yet  a  party  is  not  entitled  as  a  matter  of  right  to  the 
whole  of  the  term  in  which  to  present  it  Mallon  v. 
Tucker  Mfg.  Co.,  7  Lea,  62,  66;  Sikes  v.  Ransom,  6 
Johns.,  279. 

In  Mallon  v.  Tucker  Mfg.  Co.,  it  was  held  that  a  gen- 
eral rule  was  not  unreasonable  which  fixed  fifteen  days 
as  the  limit  within  which  bills  of  exceptions  were  re- 
quired to  be  presented  after  the  verdict  of  the  jury,  or 


2  Gates]  DECEMBER  TERM,  1902.  119 

Hinton  v.  Ids.  Co. 

after  the  decision  of  the  cause  by  the  judge  in  non-jury 
cases.  We  see  no  reason  why  an  order  limiting  the  time 
for  such  preparation  and  filing  may  not  be  made  in  in- 
dividual cases,  and  why,  in  the  absence  of  a  compliance 
with  such  order,  the  right  to  file  may  not  be  denied  alto- 
gether. Without  doubt  the  right  to  make  such  order 
would  be  of  the  greatest  service  to  the  parties  in  many 
cases  where  the  terms  of  courts  are  long,  and  the  facts 
in  the  cases  supposed  are  numerous  and  complicated, 
and  the  questions  arising  are  many;  such  cases,  in  short, 
as  would  in  all  probability  soon  slip  from  the  memory 
of  the  circuit  judge,  and  make  the  preparation  of  the 
bill  of  exceptions  a  work  of  an  exceedingly  uncertain 
and  unsatisfactory  nature.  Indeed,  the  conceded  right 
to  make  such  an  order  giving  reasonable  time,  appli- 
cable to  all  cases,  necessarily  involves  and  includes  the 
right  to  make  it  in  each  individual  case,  on  the  principle 
that  that  which  is  just  as  to  the  whole  is  just  as  to  each 
of  the  parts  composing  that  whole. 

Moreover,  even  in  the  absence  of  such  general  order, 
no  question  of  unfair  discrimination  could  arise  between 
different  cases  in  the  same  court,  because,  while  a  limit- 
ing order  may  not  be  made  in  one  case,  yet  may  be  made 
in  another,  there  is  always  to  be  determined  by  this 
court  the  question  of  the  reasonableness  of  the  length  of 
time  given,  which  must  to  a  great  extent  be  measured 
by  the  nature  of  the  case  itself. 

Applyiiy;  the  principle  to  the  present  case,  the  court 
can  see  that  the  facts  are  so  few,  and  the  record  so  small. 
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the  time  allowed  for  the  preparation  of  the  bill  of  ex- 
ceptions was  not  only  reasonable,  but  most  ample. 

The  bill  of  exceptions  not  having  been  filed  in  time, 
this  court  cannot  look  to  it,  and  hence,  as  the  record  now 
stands,  there  is  nothing  to  show  error  in  the  judgment  of 
the  court  below. 

ON  PETITION  TO  REHEAR. 

Mr.  Justigb  Neil  deliyered  the  further  opinion  of  the 
Court. 

This  case,  under  the  style  of  ^^.  A.  Hinton  vs.  Sun 
Life  Insurance  Company,''  wbb  heard  on  a  former  day 
of  the  term,  and  an  opinion  was  then  rendered  directing 
an  affirmance  of  the  judgment  of  the  court  below,  on 
the  ground  that  the  bill  of  exceptions  was  filed  after  the 
expiration  of  the  time  granted  by  the  circuit  judge,  and 
that  there  was,  therefore,  nothing  upon  which  the  plain- 
tiff in  error  could  assign  error. 

The  plaintiff  in,  error  has  now  presented  a  petition 
showing  that  there  was  a  mistake  in  the  transcript  by 
reason  of  the  failure  of  the  clerk  of  the  circuit  court  to 
make  a  true  copy,  and  that  with  this  error  corrected  it 
would  appear  that  the  bill  of  exceptions  was  to  be  filed 
within  ten  days  from  July  26th,  instead  of  from  July 
19th,  as  the  record  shows.  The  prayer  of  the  petition  is 
that  the  plaintiff  in  error  be  allowed  to  suggest  a  dim- 
inution of  the  record,  and  that,  upon  the  correction  as  to 
dates  being  ma^e,  the  cause  be  reheard.  The  attorney 
for  the  defendant  in  error  has  filed  an  answer  to  the 
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petition  admitting  its  all^ations,  bnt  insisting  that  it 
was  the  duty  of  the  opposing  counsel  to  examine  the 
record  before  the  original  hearing  in  this  court,  and  to 
have  the  correction  then  made,  and  that  it  is  now  too 
lata  To  this,  counsel  for  plaintiff  in  error  replies  that 
it  was  a  mistake  only  as  to  dates;  that  such  a  mistake 
easily  escapes  the  attention;  that  no  point  was  made 
upon  the  bill  of  exceptions  by  counsel  for  defendant  in 
error  on  the  previous  trial,  but  that  this  court  itself 
raised  the  question,  and  plaintiff,  in  error  was  not  aware 
of  its  existence  until  the  opinion  came  in,  and  that  the 
determination  of  the  case  upon  this  point  has  operated 
in  the  nature  of  a  surprise  upon  plaintiff  in  error. 

Although  the  application  comes  late,  we  think  that 
under  the  facts  stated  it  should  be  allowed.  It  is  not 
necessary,  however,  that  the  suggestion  of  diminution 
should  be  actually  made,  or  a  certiorari  awarded.  The 
admissions  contained  in  the  answer  to  the  petition,  when 
taken  in  connection  with  the  petition,  supply  the  place 
of  both,  and  correct  the  record  so  as  to  show  that  the  bill 
of  exceptions  was  filed  in  time. 

Before  turning  to  the  bill  of  exceptions  it  is  neces- 
sary to  call  attention  to  section  4684  of  Shannon's  Code. 
This  section,  referring  to  the  practice  of  the  circuit 
court,  says : 

"Upon  the  trial  of  a  question  of  fact  by  the  court,  the 
decision,  if  requested  by  either  party,  shall  be  given  Ifi 
writing,  stating  the  facts  found  and  the  conclusions 
thereon,  which  shall  constitute  a  part  of  the  record." 
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It  should  also  t>e  noted  that  the  case  was  b^nn  before 
a  justice  of  the  peace,  and  hence  there  was  no  pleading 
setting  forth  the  cause  of  action  except  the  warrant 
This  pleading  was  in  the  customary  brief  form,  and  wae 
as  follows : 

^^State  of  Tennessee,  Davidson  County.  To  any  Law- 
ful Officer  of  said  County :  You  are  hereby  commanded 
to  summon  Sun  Life  Insurance  Company  of  America  to 
personally  appear  before  me,  or  some  other  acting  jus 
tice  of  the  peace  for  said  county,  to  answer  the  complaint 
of  W.  A.  Hinton  in  a  plea  of  debt  by  insurance  polic> 
f  156  under  |500.  Given  under  my  hand  and  seal  thii 
22d  day  of  May,  1902,  H.  H.  Clark,  J.  P." 

His  honor,  the  circuit  judge,  was  properly  requested 
under  the  section  of  the  Code  just  quoted,  to  make  writ 
ten  findings  of  fact  and  law,  and  did  so  in  the  following 
language : 

^'(1)  The  defendant  issued  one  of  its  ordinary  pol 
icies  upon  the  life  of  Ella  M.  Burnett,  December  2, 1895 
It  is  conceded  that  the  policy  was  regularly  issued,  and 
the  premium  paid  up  till  March  24,  1902.  The  next 
payment  due  was  March  31st,  which  Burnett  failed  to 
pay,  and  three  other  pay  days  were  passed  likewise 
without  payment. 

^^(2)  The  court  finds  as  a  matter  of  fact  that  the  in- 
sured was  four  weeks  in  arrears  in  the  payment  of  the 
weekly  dues  provided  for  in  the  contract. 

^^(3)  On  the  24th  of  April  the  assistant  superintend- 
ent at  Nashville,    Rogers,    mailed  to  the  home  office 
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at  Louisville  a  statement  of  those  in  arrears  the  four 
weeks,  and  among  the  names  presented  was  that  of  the 
insured.  The  company,  through  the  home  office  at 
Louisville,  returned  to  the  local  office  at  Nashville  a  list 
of  the  policies  lapsed  by  the  company,  and  the  insured's 
name  was  amongst  that  list,  to  take  effect  April  28th, 
and  the  defendant  in  this  case  insists  that  the  insured 
was  more  than  four  weeks  in  arrears,  and  her  policy  had 
never  been  revived,  in  conformity  with  the  rules  of  the 
company ;  that  they  had  a  right  to  lapse  and  had  lapsed 
her  policy  to  take  effect  April  28th,  as  stated. 

^'(4)  The  insured  died,  as  is  conceded,  on  the  11th 
of  May  thereafter.  The  pro'of  shows  that  on  the  26th 
of  April  the  insured  paid  to  the  local  office  in  Nashville 
|1.00,  and  it  is  insisted  that  by  virtue  of  that  payment 
her  back  dues  were  fully  covered,  and  her  dues  more 
than  paid  to  the  date  of  her  death,  and  that  by  the  ac* 
ceptance  of  said  |1.00  on  the  26th  of  April  the  company 
waived  any  rights  they  may  have  had  to  have  lapsed  the 
policy. 

^'(5)  The  receipt  given  for  the  fl.OO  says  as  follows: 
'Received  from  Ella  Burnett  fl.OO,  being  the  arrears  on 
policy  No. y  which  the  applicant  desires  the  com- 
pany to  reviva  Under  no  circumstances  will  the  com- 
pany be  liable  under  said  policy,  in  case  of  death,  until 
the  policy  has  been  revived  on  the  books  of  the  company, 
and  the  money  credited  in  the  premium  receipt  book  be- 
longing to  said  policy.     [Signed]     Hogan,  Agent.' 

"(6)     A  stipulation  in  the  face  of  the  policy  provides 
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that  when  a  party  is  in  arrears  for  four  weeks,  and  de- 
sires to  be  reinstated,  upon  the  payment  of  ail  arrears 
the  company  will  reinstate  the  party  if  the  physical  ex- 
amination shall  be  satisfactory. 

'^(7)  Across  the  face  of  said  receipt  is  the  follow- 
ing :  'If  the  company  accept  the  revival  application, 
the  amount  paid  will  be  credited  on  the  premiom  receipt 
book  belonging  with  the  policy;  otherwise  the  money 
will  be  returned.' 

"(8)  The  defendant  insists  that,  while  it  received 
this  money,  it  had  no  opportunity  to  make  the  personal 
examination  of  the  insured,  to  see  if  she  was  in  proper 
condition  for  it  to  have  been  willing  to  revive  the 
policy;  that  her  address  was  unknown  to  it,  and  she 
could  not  be  found  for  the  purpose. 

''The  company  had  a  stipulation  with  the  insured  that 
her  address  should  always  be  furnished  to  it 

"(9)  Between  the  time  the  dollar  was  paid  and  her 
death  was  seventeen  days ;  and 

"(10)  The  court  is  of  opinion,  and  so  holds,  that  it 
was  their  duty,  under  their  contract  and  agreement  with 
the  insured,  to  have  found  her  and  made  such  examina- 
tion as  they  desired.  But,  failing  in  this,  the  insured 
had  a  right  to  presume,  as  they  did  not  return  her 
money  to  her,  that  they  had  accepted  her  money  and  re- 
vived her  policy,  and  that,  therefore,  they  cannot  now 
insist  upon  the  nonpayment  of  the  sum  stipulated  in  the 
policy. 

"(11)     Therefore  the  court  holds,  and  so  finds,  that, 
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while  the  insured  had  been  in  arrears  upon  her  policy 
more  than  the  four  weeks  stipulated  in  the  policy,  yet, 
having  tendered  and  paid  to  the  company,  or  its  duly 
authorized  agent,  a  sum  that  more  than  paid  all  dues  to 
the  company,  and  they  having  held  the  same  seventeen 
days  without  making  an  examination  of  her,  or  offering 
to  do  so,  and  failing  to  return  her  the  money,  they 
thereby  waived  any  right  they  may  have  had  in  the 
premises;  and  it  being  conceded  that  the  insured  died, 
judgment  will  be  rendered  against  the  defendant  com- 
pany for  I and  interest  thereon  from  the  time  same 

should  have  been  paid  to  this  date.'' 

On  the  foregoing  findings,  judgment  was  rendered 
against  the  company  for  f  156,  the  amount  of  the  policy, 
and  f  1.67  interest, — in  all  f  157.67, — ^and  all  of  the  costs 
of  the  cause,  and  an  appeal  was  prayed  and  obtained  by 
the  company. 

On  comparing  these  findings  with  the  bill  of  excep- 
tions, it  appears  that  certain  important  facts  are  omit- 
ted. Among  those  omissions  is  the  policy  itself.  This 
being  the  contract  sued  on,  it  constitutes  net  only  an  im- 
portant fact  but  a  vital  one.  His  honor  says  that  the 
company  issued  one  of  its  ordinary  policies,  but  does  not 
state  what  the  terms  of  such  ordinary  policies  are. 

In  reaching  the  conclusion  stated  in  the  several  find- 
ings, his  honor  evidently  had  before  him  the  policy,  and 
in  determining  whether,  under  the  facts  stated  in  the 
first  policy,  the  defendant  in  error  was  in  arrears,  con- 
strued the  policy ;  but  this  court,  not  being  able  to  look 
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at  the  policy  for  the  purpose  of  determining  the  merits, 
because  not  contained  in  his  honor's  findings,  cannot  re- 
view his  construction,  and  thereby  decide  as  to  its  cor- 
rectness or  the  contrary. 

The  third  finding  cannot  be  properly  understood  with- 
out reference  to  certain  facts  appearing  in  the  testi- 
mony, but  not  included  in  his  honor's  findings,  in  re- 
spect of  the  practice  of  the  company  in  carrying  out  cer- 
tain provisions  of  the  policy  covering  forfeitures  for  the 
nonpayment  of  premiums;  nor  can  it  be  understood 
without  those  provisions  of  the  policy.  Without  these 
facts  it  is  not  possible  to  understand  the  significance  of 
the  act  of  the  superintendent  in  mailing  the  list  referred 
to  to  the  home  office,  or  the  returning,  by  the  home  of- 
fice, of  its  list  to  the  superintendent  at  Nashville,  and 
the  significance  of  the  statement  that  that  list  was  to 
take  effect  on  April  28th. 

The  bearing  of  the  facts  contained  in  the  fourth  find- 
ing cannot  be  fully  ascertained  without  a  reference  to 
and  a  construction  of  certain  clauses  of  the  policy. 

The  provisions  of  the  receipt  referred  to  in  the  fifth 
finding  cannot  be  understood  without  reference  to  the 
method  pursued  by  the  company  and  its  policy  holders, 
under  the  practice  of  the  company,  in  cases  where  pol- 
icies are  sought  to  be  revived  after  lapse,  which  is  fully 
shown  in  the  testimony. 

The  seventh  finding  cannot  be  fully  understood  with- 
out this  additional  fact,  and  a  further  explanation  of 
what  is  meant  by  the  premium  receipt  book,  and  its  of- 
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fice  in  the  business  of  the  company,  in  the  matter  of  the 
reyiving  of  policies;  all  of  which  is  folly  shown  in  the 
testimony. 

The  first  paragraph  of  the  eighth  finding  does  not 
state  facts,  but  only  one  of  the  defendant's  contentions. 
The  facts  appear  in  the  evidence  showing  whether  this 
contention  was  a  meritorious  one  or  not,  but  they  are  not 
set  out  in  his  honor's  findings.  It  is  stated  in  the  second 
paragraph  of  this  eighth  finding  that  the  insured  had 
agreed  to  furnish  her  address  to  the  company,  but  his 
honor's  findings  do  not  show  whether  the  address  was 
in  fact  furnished.  There  was  sufficient  testimony  upon 
the  point  to  support  a  finding  one  way  or  the  other. 

The  bearing  of  the  tenth  finding  cannot  be  fully 
understood  without  having  before  us  the  terms  of  the 
contract, — that  is,  of  the  policy, — ^and  likewise  a  state- 
ment of  the  practice  of  the  company  in  the  matter  of 
reviving  policies.  Only  in  the  light  of  these  additional 
facts  could  the  court  properly  determine  whether  the  as- 
sured had  the  right  to  rest  upon  the  presumption  con- 
tained in  the  said  tenth  finding. 

The  same  is  true  of  the  eleventh  finding.  It  is  im- 
possible to  correctly  determine  whether  the  waiver  there 
adjudged  was  correctly  adjudged,  without  having  be- 
fore us  the  additional  facts  just  referred  to. 

In  the  preceding  review  of  his  honor's  findings  we 
purposely  passed  over  the  sixth  one.  We  now  return 
to  it.  It  is  insisted  in  the  defendant's  brief  that  no  such 
stipulation  appears  in  the  policy.  The  contention  is  cor- 
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rect  Nothing  of  this  kind  appears  in  the  face  of  the 
policy,  OP  anywhere  in  or  on  the  policy.  There  is  some 
evidence  contained  in  the  testimony  of  the  witnesses  as 
to  the  practice  of  the  company  in  the  matter  of  the  re- 
viving of  policies  bearing  upon  the  point,  but  nothing  in 
the  policy  itself. 

Taking  all  of  his  honor's  findings  together,  it  is  per- 
ceived from  what  we  have  already  said  that  they  are  not 
sufficiently  full  to  enable  us  to  base  any  judgment  upon 
them,  owning  to  the  omission  of  the  important  facts 
which  we  have  referred  to. 

The  question  now  to  be  determined  is,  whether  this 
court  should  disregard  the  findings  of  the  court  below, 
and  ascertain  the  facts  for  itself,  or  whether  the  cause 
should  be  reversed,  and  remanded  for  a  new  trial? 

When  the  case  is  tried  before  the  circuit  judge  with- 
out the  intervention  of  a  jury,  and  he  merely  renders 
judgment  without  making  any  special  findings  of  fact 
the  practice  is  for  this  court,  under  the  limitations  be 
low  stated,  to  examine  the  record,  and  render  such  judg- 
ment on  the  facts  at  large  as  the  circuit  judge  should 
have  rendered.  Fogg  v.  Gibhs,  8  Baxt,  469;  Wheeler 
V.  State,  9  Heisk.,  393 ;  Dawson  v.  Holt  11  Lea,  589,  47 
Am.  Rep.,  312;  Smith  v.  Huhhard,  85  Tenn.,  306,  2  S. 
W.,  569 ;  Ellcr  v.  Richardson,  89  Tenn.,  576,  15  S.  W., 
650;  Glasgow  v.  Turner,  91  Tenn.,  165,  167,  18  S.  W., 
261 ;  Simmons  v.  Leonard,  91  Tenn.,  183,  194,  18  S. 
W.,  280,  30  Am.  St.  Eep.,  875;  Woodall  v.  Foster,  91 
Tenn.,  195, 198, 199, 18  S.  W.,  241 ;  Montague  v.  Thomor 
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son,  91  Tenn.,  168, 176, 18  S.  W.,  264 ;  Cotoan  v.  Singer 
Mfg.  Co.,  92  Tenn.,  376,  384,  21  S.  W.,  663. 

Bnt  while  this  is  the  general  rule,  the  court  will  de- 
part from  it,  and  remand  for  a  new  trial,  when  justice 
seems  to  require  it  in  the  si)ecial  case.  Settle  v.  Mar- 
low,  12  Lea,  474.  The  same  rules  govern,  even  when  a 
special  finding  of  facts  and  law  is  filed  by  the  circuit 
judge,  no  request  under  the  statute  for  such  special  find- 
ings having  been  made  of  him.  Stephens  v.  Mason,  99 
Tenn.,  512,  42  S.  W.,  143. 

Of  course,  it  is  to  be  understood  that  in  this  class  of 
cases  those  tried  by  the  judge  without  the  intervention 
of  a  jury,  and  without  a  legal  request  for  written  find- 
ings, his  judgment,  and  his  voluntary  findings  if  he 
file  any,  are  to  be  treated  like  the  verdict  of  a  jury  when 
attacked  on  the  ground  that  there  is  no  evidence  to  sup- 
port such  judgment  or  the  findings,  as  the  case  may  be. 

In  such  a  case  the  court  will  refer  to  the  bill  of  ex- 
ceptions to  ascertain  whether  there  is  any  evidence  to 
sustain  the  judgment.  Upon  discovering  such  evidence, 
no  other  objection  being  made,  or,  if  made,  not  being 
found  tenable,  the  court  will  affirm.  If  upon  such  refer- 
ence to  the  bill  of  exceptions  no  evidence  is  found  to 
support  the  findings  or  judgment,  or  if  they  were  based 
upon  incompetent  evidence  duly  objected  to,  or  rendered 
after  excluding  competent  evidence,  or  if  they  are  found 
fatally  erroneous  upon  other  grounds,  this  court  will 
then,  upon  a  consideration  of  the  testimony  at  large,  ren- 
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der  such  judgment  as  the  circuit  judge  should  have  ren- 
dered without  a  remand,  except  in  the  class  of  cases  re- 
ferred to  in  Settle  v.  Marlow^  supra. 

But  in  the  class  of  cases  we  now  have  before  us  the 
court  can  look  to  the  bill  of  exceptions  only  for  the  pur- 
pose of  ascertaining  whether  there  is  any  evidence  to 
support  the  findings,  or  any  part  of  them,  when  attacked 
on  the  ground  that  there  is  no  evidence  to  support  them ; 
or  for  the  purpose  of  passing  upon  questions  of  evi- 
dence; or  for  the  purpose  of  ascertaining  whether  such 
findings  contain  a  substantial  response  to  the  conten- 
tions of  the  parties  as  they  appear  in  the  evidence  con- 
sidered in  relation  to  the  pleadings;  or  whether  such 
findings,  when  considered  in  the  relation  just  indicated, 
are  intelligible,  and  constitute  a  substantial  response  to 
the  request  for  findings  in  accordance  with  the  statute. 

If  such  examination  shall  result  favorably  to  the  tech- 
nical frame  and  substance  of  the  findings,  then  the  court, 
confining  itself  wholly  to  the  facts  contained  in  the  find- 
ings, will  determine  the  question  of  law  arising  upon 
those  facts,  and  either  affirm,  modify,  or  reverse  the 
judgment  of  the  court  below.  But  if,  on  objection  made, 
it  is  discovered  that  there  is  no  evidence  to  support  the 
findings,  or  that  some  substantial  part  of  them  is  open 
to  this  objection,  or  if  a  substantial  error  is  made  as  to 
the  admission  or  rejection  of  testimony,  or  if  it  be  ascer- 
tained that  the  findings  do  not  contain  a  substantial  re- 
sponse to  the  request,  or  that  they  are  unintelligible,  or 
so  framed  that  no  judgment  can  be  safely  pronounced 
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thereon  one  way  or  the  other,  the  court  will  reverse  and 
remand  for  a  new  trial.  This  is  the  practice  in  the  spec- 
ial class  of  cases  we  have  before  us,  McHale  v.  Well- 
man,  101  Tenn.,  150, 153,  46  S.  W.,  448.  And  see  Stan- 
ley V.  Donoho,  16  Lea,  495. 

In  this  case  counsel  for  each  side  have  discussed  the 
matters  arising  without  much  reference  to  the  findings 
of  the  circuit  judge,  and  have  based  their  respective  ar- 
guments upon  facts  found  in  the  bill  of  exceptions,  but 
not  contained  in  his  honor's  findings.  This  is  not  the 
proper  practice.  This  court  cannot  look  to  the  bill  of 
exceptions  in  this  kind  of  case  except  for  the  purpose 
already  indicated ;  nor  can  the  counsel.  It  is  the  duty 
of  counsel  in  the  court  below  to  call  the  court's  attention 
to  any  material  facts  omitted,  and  ask  to  have  them  in- 
corporated. If  this  be  not  done,  or  if,  for  any  reason, 
the  case  be  allowed  to  come  to  this  court  with  findings 
so  framed  as  that  judgment  cannot  be  safely  pronounced 
thereon  in  favor  of  either  party,  all  we  can  do  is  to  re- 
verse,  and  remand  for  a  new  trial.  Such  must  be  the 
judgment  in  the  present  case.  Therefore,  the  petition 
for  rehearing  having  been  granted,  the  judgment,  here- 
tofore rendered  in  this  court  afSrming  the  judgment  of 
the  court  below  will  be  set  aside,  and  the  judgment  of 
that  court  will  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 
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Degring  Habtbsteb  Compant  v.  Whttb. 

J. 

{Nashville.    December  Term,  1902.) 

1.  KATEBIAL  ALTEBATION.  Of  written  instrument  by  party 
beneficially  interested,  or  by  hie  authority  avoids  it. 
A  material  alteration  of  the  terms  of  a  written  instrument  made 
by  a  party  beneficially  interested  therein,  or  by  his  authority, 
renders  the  instrument  void,  on  the  grounds  of  public  policy 
and  its  validity  cannot  be  restored  by  erasing  the  alteration  and 
making  it  conform  to  its  original  terms.    {Po9t,  pp.  184-136.) 

Gases  cited  and  approved:    Crockett  v.  Thomason,  5  Sneed,  842; 
McDaniel  v.  Whitsett,  96  Tenn.,  12. 

9.  SAMB.  Of  written  instrument  by  a  stranger  is  a  mere  spolia- 
tion and  does  not  avoid  it. 
But  a  material  alteration  of  the  terms  of  a  written  instrument 
made  by  a  stranger,  or  one  who  stands  as  a  stranger,  without 
the  consent  or  authority  of  the  party  beneficially  interested  in 
such  instrument,  must  be  treated  as  a  mere  spoliation  and  will 
not  have  the  effect  to  render  the  instrument  void.  {Post,  p. 
136.) 

3.  SAME.  Of  written  contract  by  agent  without  authority  is  a 
mere  spoliation — ^not  avoiding  it. 
So,  where  a  contract  for  the  sale  of  a  machine  is  altered  so  as  to 
make  it  call  for  greater  consideration,  by  an  agent,  without  any 
authority  from  his  principal,  who  when  informed  of  it  repudi- 
ated the  change,  such  alteration  will  be  treated  as  a  mere  spoli- 
ation by  a  stranger,  not  impairing  the  validity  of  the  contract  in 
its  original  form.     {Post,  pp,  183-136.) 
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FROM  STEWART. 


Appeal  from  the  Chancery  Court  of  Stewart  County. 
-L.  T.  CoBB^  Special  Chancellor. 

W.  M.  Brandon^  for  Deering  Harvester  Company. 

J.  W.  Stout,  for  White 


Mr.  JusncB.  Wilkes  delivered  the  opinion  of  the 
court. 

The  bill  in  this  case  is  to  recover  the  price  of  a  com 
harvester.  The  testator  of  defendant  gave  an  order  to 
the  harvester  company  for  a  machine^  for  which  he  was 
to  pay,  if  he  approved  it,  |120  in  three  annual  install- 
ments of  140  each.  The  machine  was  delivered  and  ex- 
aminedy  and  conceded  to  be  as  represented^  but  the  tes- 
tator refused  to  pay  for  the  same,  or  to  execute  his  notes, 
as  he  had  agreed  to  do,  for  the  installments,  giving  as  a 
reason  that  he  had  sold  his  farm  to  his  sons,  and  did  not 
need  it.  When  the  first  installment  fell  due,  suit  was 
brought  before  a  justice  of  the  peace,  but  after  suit  be- 
gan the  testator  died,  and  tihe  suit  was  allowed  to  abate. 
Subsequently  this  suit  was  brought.  In  the  meantime 
the  complainants  were  informed  that  the  original  order, 
as  given  to  their  agent,  had  been  changed  by  the  agent, 


134  TENNESSEE  REPORTS.  [Vol.  110 


Peering  Harvester  Co.  ▼.  White. 


60  as  to  make  the  last  installment  f  45;  instead  of  f40,  as 
agreed  on.  This  the  agent  did  without  authority  from 
his  principals,  and  without  their  knowledge,  and  for  the 
purpose  of  effecting  another  sale  of  a  machine  to  a  neigh- 
bor of  the  testator. 

The  court  of  chancery  appeals  report  from  the 
proof  that  complainants  never  intended  to  charge  the 
testator  but  |120,  and  when  notes  were  demanded  they 
were  only  demanded  three  for  f40  each. 

The  original  suit  brought  before  the  justice  of  the 
peace  was  upon  the  instrument  in  its  changed  condition, 
(tailing  for  the  last  installment  of  f 45,  instead  of  f 40. 
When  complainants  were  informed  of  the  change 
made  by  their  agent,  they  allowed  that  suit  to  abate,  and 
then  corrected  the  instrument  to  conform  to  the  agree- 
ment, and  brought  the  present  suit  upon  it  in  its  cor- 
rected form. 

It  was  insisted  in  the  court  below  and  in  the  court  of 
chancery  appeals  that  the  change  made  in  the  written 
contract  was  a  material  alteration  of  its  terms,  and  ren- 
dered it  void,  and  it  could  not  be  restored  and  validated 
by  correcting  the  change  and  erasing  the  alteration,  but 
the  instrument  must  be  treated  as  void  for  all  purposes. 

The  court  of  chancery  appeals  was  of  opinion  that 
the  change  must  be  treated  as  a  mere  spoliation  of  the 
instrument  by  a  stranger,  and  not  an  alteration  by  a 
party  beneficially  interested.  In  the  latter  case  the  in- 
strument would  have  been  rendered  void  on  grounds  of 
public  policy,  even  after  correction  made.     Crockett  v. 
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Thomason,  5  Sneed,  342;  McDaniel  v.  Whitsett,  96 
Tenn.,  12,  33  S.  W.,  567^  1  Qreenleaf  s  Evidence,  565-6 ; 
Addison  on  Contracts,  1084.  But  a  mere  spoliation  of 
an  instmment  by  a  stranger,  or  one  who  stands  as  a 
stranger,  does  not  have  such  effect.  That  court  finds 
that  the  change  Yrajs  made  by  the  agent  without  author- 
ity from  his  principal ;  that  the  latter  did  not  authorize, 
consent  to,  or  know  of  it,  and  when  informed  of  it  repu- 
diated the  change,  and  did  not  thereafter  attempt  to  en- 
force it ;  and  that  the  change  was  not  made  with  a  view 
to  defrauding  the  testator  of  defendant,  but  for  another 
purpose  unknown  to  and  unauthorized  by  the  principal. 

That  court  further  finds  that  the  machine  was  received 
by  the  testator,  is  now  in  possession  of  defendant,  as  his 
executrix,  and  has  not  been  paid  for,  and  is  confessedly 
up  to  representations;  and  under  these  facts  the  estate 
should  be  made  to  pay  for  the  same. 

We  concur  in  the  opinion  of  the  court  of  chancery 
appeals,  and  think  complainant  is  entitled  to  recover, 
and  defendant,  as  executrix,  is  under  obligation  to  pay, 
and  the  decree  of  the  court  of  chancery  appeals  is  af- 
firmed. 

The  rule  is  thus  stated  in  2d  Vol.  Am.  and  Eng.  Ency. 
Law,  p.,  216:  "In  the  United  States  the  effect  of  an 
alteratiqp  by  an  agent  of  the  grantee  depends  on 
whether  the  act  is  or  is  not  within  his  express  or  im- 
plied authority.  If  the  agent  acts  within  the  line  of  his 
authority  in  making  the  alteration,  it  will  have  the  same 
effect  in  invalidating  the  instrument  as  if  made  by  the 
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party  daiming  tbierennder  himself.  Bnt  if  on  the 
other  handy  the  agent  haa  no  anthority  whatever,  either 
expreas  or  implied,  to  make  the  alteration,  it  ia  simply 
a  sp<diation  by  a  stranger  to  the  contract,  and  does  not 
impair  the  validity  of  the  instrument  as  it  originally 
stood" — citing  many  aathoritie& 


I 
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Mcelroy  v.  MgElroy  et  ah 
(Nashville.    December  Term,  1902.)' 

1.  WHiIiB.  Oonstmctlon  of.  Sale  of  lands  intended  by  direction 
that  they  be  ^'disposed  of." 
Where  in  a  will  after  providing  for  certain  Bpeciflc  beqaests,  it 
is  directed  "that  the  remainder  of  my  property,  real  and  per- 
sonal, he  disp09ed  of,  and  that  my  son  W.  haye  one-half  of  the 
remainder,  and  my  son  J.  one-fourth  and  my  granddaughter  M. 
and  my  grandson  W.  the  other  fourth,"  the  intention  of  the 
testator  to  direct  a  sale  for  division  is  obvious,  and  such  con- 
struction should  be  given  said  provision  as  being  the  natural 
one  and  most  in  harmony  with  the  meaning  of  the  expression 
"disposed  of,"  used  in  connection  with  the  alienation  of  the 
property.     {Post,  pp.  189,  142-143.) 

S.  ADIOVISTBATOB  cum  testamento  aanezo.  Vo  power  to  sell 
litnd  where  will  does  not  name  an  executor. 
Under  a  will  containing  a  direction  to  sell  lands,  but  not  naming 
or  providing  for  an  executor  or  donee  of  the  power  to  sell,  a 
sale  can  only  be  made  through  the  court  of  chancery.  The 
statute  providing  that  administrators  with  the  will  annexed 
shall  have  the  same  power  as  the  executor  had  by  the  will, 
has  no  application  to  a  will  which  does  not  name  or  provide  for 
an  executor;  in  which  case  a  sale  made  by  an  administrator  is 
void  as  being  without  power.     iPoMt,  pp.  139,  143-146.) 

Code  construed:     Sec.  3976  (S.);  3081  (M.  ft  V.);  2240  (T.  ft  S. 
and  1868.) 

Cases  cited:     Harrison  v.  Henderson,  7  HelBk.,  816,  360;  Andrews 
V.  Andrews,  7  Heisk.,  247,  249;  Green  v.  Davidson,  4  Baxt,  488, 


" 
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490;  Canithers  ▼.  Garutheni,  2  Lea,  264;  Parker  t.  Sparkman. 
2  Tenn.  Ca8.»  544,  646. 

8.  SAMB.  Same.  No  power  nnder  doetrine  of  equitable  con- 
veruo&« 
Where  a  will  contains  a  direction  to  sell  lands,  and  makes  pro- 
vision for  the  dlYision  of  the  proceeds  among  certain  deslgnate4 
parties,  but  does  not  name  an  executor  or  donee  of  the  power 
to  sell,  an  administrator  with  the  will  annexed  has  no  authority 
to  treat  the  estate  as  personalty  under  the  doctrine  of  equitable 
'  conversion,  and  as  such  sell  it.  The  doctrine  of  equitable  con- 
yersion  is  not  invoked  for  the  purpose  of  affecting  or  controlling 
the  mode  by  which  one  species  of  property  is  converted  into 
the  other,  but  principally  to  determine  succession.  {Post,  pp. 
139,  146-147.) 

Cases  cited:    Shaw  v.  Chambers,  48  Mich.,  865;  Wayne  v.  Fonts, 
108  Tenn.,  145,  168. 


FROM  RUTHERFORD. 


Appeal   from   the   Chancery   Court   of   Rutherford 
County.— W.  S.  Bearden^  Chancellor. 

Palmer  &  Ridley  and  C.  A.  Sheafe^  for  Complainant 

W.  R.  Chambers  and  R.  S.  Brown,  for  Defendants. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The»bill  in  this  case  contains  these  all^ations,  vis. : 
That  W.  E.  McElroy  made  the  following  will:    "I 
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willy  that  after  my  deaths  my  burial  ezi>ense8  are  paid ; 
that  my  two  sons,  J.  N.  McElroy  and  W.  Z,  McElroy, 
have  and  divide  my  household  and  kitchen  furniture  as 
they  see  fit ;  and  that  my  son,  W.  Z.  McElroy,  have  my 
orange  grove  in  Florida.  I  will  that  my  granddaugh- 
ter, Maggie  McElroy,  and  my  grandson,  Willie  McEl- 
roy, have  one  hundred  dollars  each  of  the  f  216.35  that 
my  son-in-law,  A.  B.  McElroy,  owes  me;  and  that  my 
son-in-law,  A.  B.  McElroy,  have  the  remainder  of  the 
note  and  account  and  all  the  interest.  I  further  will 
that  my  grandson,  Sylvan  McElroy,  have  one  hundred 
dollars  out  of  my  estate,  and  that  my  grandson,  Mearle 
McElroy,  have  one  hundred  dollars  out  of  my  estate, 
and  that  my  daughter-in-law,  Queenie,  have  my  wife's 
gold  si>ectacles.  And  that  the  remainder  of  my  prop- 
erty, real  and  personal,  be  disposed  of  and  that  my  son, 
W.  Z.  McElroy,  have  one-half  of  the  remainder,  and 
my  son,  J.  N.  McElroy,  have  one-fourth,  and  that  my 
granddaughter,  Maggie  McElroy,  and  my  grandson, 
Willie  McElroy,  have  the  other  fourth  when  they  be- 
come of  age.  And  if  any  of  them  die  before  it  is  of  age, 
the  other  is  to  have  its  part  And  if  both  of  them  die 
under  age>  their  one-fourth  is  to  be  equally  divided  be- 
tween my  son-in-law,  A.  B.  McElroy,  and  my  son,  J.  N. 
McElroy,  and  my  son,  W.  Z.  McElroy.  April  12,  1892. 
W.  E.  McElroy.'' 

That  the  said  W.  E.  McElroy  died  on  August  2,  1895, 
leaving  the  said  last  wiU  and  testament  and  leaving  as 
his  only  heirs  at  law  his  two  sons,  defendants,  J.  N.  Mc- 
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EIroy,  and  W.  Z.  McElroy,  and  his  two  grand-children, 
complainants,  William  A.  McElroy,  and  defendant,  Mag- 
gie McEIroy,  and  that  complainant,  Wm.  A.  McElroy  is 
the  same  person  mentioned  in  the  wiU  under  the  name  of 
WiUie  McElroy. 

That  defendant  E.  P.  McElroy  was  appointed  admin- 
istrator with  the  will  annexed  in  the  county  court  of  Ru- 
therford county,  and  qualified  as  such  on  August  5, 1895, 
and  that  letters  of  administration  were  duly  issued  to 
him ;  that  the  personal  estate  of  the  testator  was  amply 
sufficient  to  discharge  the  specific  bequests  of  the  will, 
and  to  pay  the  l^^cies  of  flOO  each  to  defendants  Syl- 
van  and  Mearle  McElroy,  and  that  the  latter  sums  have 
been  i)aid. 

That  the  testator  owned  at  his  death  160  acres  of  land 
lying  in  the  twenty-third  civil  district  of  Rutherford 
county,  fully  described  in  the  bill,  and  that  this  was  the 
only  land  he  owned,  except  the  orange  grove  in  Florida, 
and  that  this  160  acres  was  the  land  which  the  testator, 
in  his  will,  directed  to  be  ^^disposed  of,''  and  the  pro- 
ceeds to  be  divided  in  the  manner  stated  therein. 

That  on  September  5, 1896,  the  defendant  E.  P.  McEl- 
roy, assuming  authority  to  sell  the  said  land  in  his  char- 
acter of  administrator  with  the  will  annexed,  made  a 
pretended  sale  thereof  to  the  defendant  J.  M.  Jones,  for 
the  considration  of  |1,288.25,  and,  in  pursuance  of  the 
isaid  pretended  sale,  executed  to  the  said  Jones  a  deed,  a 
copy  of  Athich  is  exhibited,  and  that  said  Jones  there- 
upon entered  into  possession  of  the  land,  claiming  under 
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the  said  deed^  and  has  ever  since  received  the  rents,  is- 
sues, and  profits,  and  appropriated  them  to  his  own  nse. 
That  although  the  land  was  sold  for  f  1,288,25  by  the 
administrator  with  the  will  annexed,  it  was  really  worth 
f2,500,  and  had  a  rental  value  of  f 250  per  year.  That 
complainant  and  his  sister,  the  defendant  Maggie  McEl- 
roy were  both  minors  when  the  sale  was  made;  the  de- 
fendant attaining  her  majority  on  January  14, 1900,  and 
the  complainant  on  September  19,  1901.  That  com- 
plainant has  never  received  any  portion  of  the  proceeds 
of  the  sale  to  defendant  Jones,  and  has  never  in  any  way 
recognized  that  sale  as  a  valid  disposition  of  the  prop- 
erty. 

Complainant  insists  that,  having  attained  his  major- 
ity, he  now  has  the  right  to  recover  said  land  for  the 
benefit  of  himself  and  the  other  persons  interested  under 
the  will.  His  contention  is  that  the  land  descended  to 
the  heirs  at  law  of  the  testator,  subject  to  the  directions 
for  disposition  thereof  contained  in  the  will;  that  the 
sale  made  bv  the  administrator  with  the  will  annexed 
was  void  for  want  of  power  in  that  officer  to  make  such 
sale ;  and  that  the  parties  interested  under  the  will  have 
the  right  to  have  the  land  sold  through  the  court  of 
chancery,  and  the  proceeds  divided  pursuant  to  the 
terms  of  the  will. 

The  bill  was  filed  February  10,  1902,  within  a  few 
months  after  the  complainant  attained  his  majority. 
The  defendant  E.  P.  McElroy,  administrator  with  the 
will  annexed,,  and  the  purchaser,  J.  M.  Jones,  filed  a  de- 
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murrer,  presenting  the  point  of  law  that  under  the  facts 
stated  the  administrator  did  have  the  power  to  make 
such  sale  and  to  execute  the  deed  complained  of.  The 
chancellor  sustained  the  demurrer  and  dismissed  the 
bill. 

On  appeal  of  the  complainant,  the  court  of  chancery 
appeals  reversed  the  chancellor,  but  based  its  decision 
upon  the  ground  that,  under  a  proi>er  construction  of 
the  will,  the  direction  therein  contained  was  not  that  the 
land  should  be  sold,  but  that  it  should  be  partitioned  in 
kind.  That  court  was  of  opinion  that  the  administra- 
tor with  the  will  annexed  would  have  had  the  power  to 
sell  the  land  involved  in  this  case,  if  the  will  had  con- 
tained a  direction  to  sell,  but  that,  inasmuch  as  there 
was  no  such  direction,  the  sale  was  necessarily  void,  for 
want  of  power  in  the  administrator. 

We  are  of  opinion  that,  under  a  true  construction  of 
the  will,  the  testator  intended  that  his  household  and 
kitchen  furniture  should  be  divided  in  kind ;  that  there 
was  a  specific  devise  of  the  land  in  Florida ;  that  the  debt 
of  f  216.35  was  specifically  bequeathed  to  Maggie  McEl- 
roy, Willie  McElroy,  and  N.  B.  McElroy,  in  the  propor- 
tions set  out  in  the  will ;  that  there  was  a  general  legacy 
of  f  100  each  to  Sylvan  and  Mearle  McElroy ;  that  there 
was  a  specific  bequest  of  the  gold  spectacles  to  testa- 
tor's daughter-in-law,  Queenie ;  and  that  the  testator  in- 
tended that  the  residue  of  his  property,  real  and  "per* 
sonal,  should  be  sold,  and  the  proceeds  divided  in  the 
manner  stated,  that  is,  one-half  to  W.  Z.  McElroy,  one- 
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fourth  to  J.  N.  McElroy,  and  one-fourth  to  Maggie  and 
Willie  McElroy  together.  We  do  not  deem  it  neces- 
sary to  go  into  a  special  exposition  of  the  will,  in  sup- 
port of  this  constructioii,  as  it  seems  to  be  the  most  ob- 
vious and  natural  one,  and  most  in  harmony  with  the 
meaning  of  the  expression  ^^disposed  of,''  when  used  in 
connection  with  the  alienation  of  property. 

The  main  question  is  whether  the  administrator  had 
the  power  to  sell  the  property.  It  is  insisted  that  he 
had  such  power,  under  section  3976  of  Shannon's  Code. 
This  section  reads  as  follows : 

^^An  administrator,  with  the  will  annexed,  appointed 
instead  of  an  executor  resigned,  and  all  administrators, 
with  the  will  annexed,  shall  have  the  same  power  and 
authority  as  the  executor  had  by  the  will  of  the  testator, 
and  may  sell  land  if  the  executor  possessed  that  power." 

This  section  was  carried  into  the  Code  from  Acts 
1851-52,  c.  141.  Shortly  before  that  act  was  passed,  at 
the  September  term,  1848,  it  was  decided  by  this  court 
in  the  case  of  Armstrong  v.  Park's  Devisees,  9  Humph., 
195,  206,  that  where  a  will  gave  discretionary  powers  to 
executors  to  sell,  lease,  or  dispose  of  real  estate  in  any 
way  they  might  think  best  for  the  estate,  a  personal  trust 
was  conferred,  and  was  confined  to  the  executors,  and 
could  not  be  exercised  by  the  administrator  with  the  will 
annexed,  but  by  the  advice  and  consent  of  the  chancellor. 

In  Harrison  v.  Henderson,  7  Heisk.,  315, 350,  it  is  said 
that  the  general  rule,  before  the  passage  of  the  provision 
above  quoted,  was  that  the  executor,  as  such,  by  virtue 
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of  the  power  contained  in  the  will,  might  dispose  of  the 
real  estate  of  the  testator  for  the  payment  of  debts,  the 
payment  of  legacies,  or  any  other  purpose  specified  in 
the  power,  but  that  even  then  it  was  held  that  the  power 
was  personal,  and  could  not  be  exercised  by  an  admin- 
istrator  with  the  will  annexed,  and  that  the  statute  was 
passed  to  change  the  latter  part  of  this  rule,  and  confer 
all  of  the  powers  on  the  administrator,  by  virtue  of  his 
office,  that  belonged  to  the  executor  by  virtue  of  his,  yet 
that  the  statute  did  not  interfere  with  or  change  the  prin- 
ciple laid  down  in  A  rmstrong  v.  Park's  Devisees^,  supra ; 
that  it  simply  authorized  the  administrator  with  the  will 
annexed  to  sell  when  the  executor,  as  such,  simply  by 
virtue  of  his  office,  and  in  that  character  alone,  had 
power  to  sell,  but  not  when  the  party,  though  executor, 
held  the  twofold  character  of  executor  and  trustee,  and 
the  power  to  sell  was  confided  to  him  as  a  personal  trust, 
to  be  executed  by  him  as  such  trustee,  and  not  as  execu- 
tor. See  also,  for  comparison,  Andrews  v.  Andrews,  7 
Heisk.,  247,  248,  249. 

In  Green  v.  Davidson,  4  Baxt,  488,  490,  it  was  held 
that  the  administrator  with  the  will  annexed  had  the 
power  to  sell  real  estate  when  the  will  directed  the  land 
to  be  sold  on  fixed  terms,  and  the  money  to  be  equally  di- 
vided among  testator's  children,  and,  if  any  of  his  chil- 
dren should  marry,  that  they  should  have  "an  equal  part 
of  his  estate  as  those  already  married,  to  be  given  them 
out  of  his  perishable  property,'*  and  that  his  children 
should  be  made  equal,  taking  into  consideration  what  the 
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testator  had  given  those  already  married ;  this,  with  the 
appointment  of  the  executor,  and  direction  as  to  the  pay- 
ment of  debts,  being  the  substance  of  the  will. 

In  Caruthers  v.  Caruthers,  2  Lea,  264,  it  was  held  that 
the  administrator  with  the  will  annexed  had  power  to 
sell  real  estate  when  the  testator  by  his.  will,  directed  his 
debts  to  be  paid  as  soon  as  possible  out  of  any  money  he 
might  be  possessed  of,  or  which  should  first  come  to  the 
hands  of  his  executor,  and  gave  the  executor  "full  power 
to  sell  and  convey^'  any  of  the  testator's  property,  "real 
or  personal,"  for  the  purpose  of  paying  debts  and  sup- 
porting his  children. 

In  Parker  v.  Sparkman,  2  Tenn.  Cas.,.544,  545,  it  was 
held  that  if  the  will  directs  the  estate  to  be  sold,  without 
naming  a  donee  of  the  power,  it  naturally  and  by  impli- 
cation devolves  upon  the  executors,  if  they  are  charged 
with  the  distribution  of  the  fund ;  and  it  is  further  said 
that  the  question  whether  the  executors  are  to  distribute 
the  fund  need  not  be  found  settled  in  direct  terms  on  the 
face  of  the  will,  but  is  to  be  determined  from  the  whole 
scope  and  context  of  the  will,  by  necessary  ixaplication, 
as  well  as  by  expresiS  designation. 

The  foregoing  are  all  of  the  authorities  we  have  bear- 
ing upon  the  right  of  the  administrator  with  the  will  an- 
nexed  to  sell  and  convey  real  estate  of  the  decedent  un- 
der the  authority  of  the  section  of  the  Code  above  quoted. 
In  none  of  them  is  found  any  sanction  for  the  adminis- 
trator's selling  the  land  where  the  will  provides  for  no 
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executor,  and  where,  as  in  the  will  under  examination, 
the  office  of  the  executor  is  not  even  mentioned  in  any 
way  whatever.  We  do  not  think  the  statute  or  section  of 
the  Code  referred  to  can  be  extended  to  cover  such  a  case. 
The  language  of  the  section  is  explicit.  The  administra- 
tor with  the  will  annexed  is  declared  to  have  the  same 
power  and  authority  as  the  executor  had  by  the  will  of 
the  testator,  and  may  sell  land  if  the  executor  possessed 
that  power.  A  necessary  predicate  of  such  administra- 
tor's power  to  sell  real  estate  is  that  there  was  an  execu- 
tor named  in  the  will,  or  at  least  the  office  recognized 
and  named,  and  that  the  will  gave  the  executor  that 
power. 

The  will  in  the  present  case  does  not  come  up  to  or  fall 
within  the  case  provided  for  by  the  statute,  and  hence 
the  administrator  with  the  will  annexed  took  no  power 
or  authority  thereunder.  The  will  does  contain,  as  we 
have  already  said,  a  direction  for  the  sale  of  the  land; 
but  as  there  is  no  executor  provided,  and  no  donee  of 
the  power  it  results  that  the  sale  could  only  be  made 
through  the  court  of  chancery. 

There  was  another  cause  of  demurrer  filed,  which 
raised  the  i>oint  that  inasmuch  as  there  was  a  direction 
contained  in  the  will  that  the  property  should  be  sold, 
and  the  proceeds  distributed  among  certain  persons 
named,  an  equitable  conversion  was  wrought,  and  the 
land  was  changed  into  personalty;  hence  that  the  ad- 
ministrator with  the  will  annexed  could  sell  it,  or  any 
other  personal  property,  without  the  aid  of  the  statute. 
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This  contention  daims  for  the  doctrine  of  equitable  con- 
version a  much  wider  scope  than  it  really  has.  Under 
the  operation  of  this  doctrine,  the  proi)erty  is  treated  as 
I)ersonalty  or  realty,  as  the  case  may  be,  only  for  certain 
purposes — ^mainly,  as  determining  succession.  The 
remedy  or  the  mode  of  actual  conversion  from  one 
species  of  property  into  the  other  is  not  affected.  8haw 
V.  Chambers,  48  Mich.,  355,  12  N.  W.,  486.  The  same 
principle  was  recognized  by  this  court  in  Wayne  v. 
Fonts,  108  Tenn.,  145, 158,  65  S.  W.,  471. 

It  results  that  the  decree  of  the  court  of  chancery  ap- 
peals, overruling  the  demurrer  and  remanding  the  cause, 
must,  on  the  grounds  and  for  the  reasons  herein  stated, 
be  affirmed. 
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Brown  i;.  Timmons  and  Wifb. 
{Nashville.    December  Term,  1902. ) 

1.  APPLICATION  OF  PATKBNTS.  KiUtbemado  accordiniTto 
agreom«nt  of  the  parties. 
Where  there  Is  a  dispute  as  to  which  of  two  debts,  payments 
shall  be  applied,  and  the  court  of  chancery  appeals  has  found 
that  there  was  an  agreement  that  the  payments  should  be  ap- 
plied to  a  particular  debt,  such  finding  is  binding  and  abso- 
lutely conclusive  on  this  court     {Post,  pp.  152-154.) 

2  JXTDIOIAJi  BALES.  TAXES.  Kust  be  paid  out  of  purchase 
money. 
The  purchaser  of  land  at  a  judicial  sale  for  the  enforcement  of  a 
vendor's  lien  is  entitled  to  have  the  property  relieved  of  all  In- 
cumbrances for  unpaid  taxes,  which  must  be  paid  out  of  the 
proceeds  of  sale.     {Past,  p,  154.) 

8.  SAKE.  Same.  Becovery  from  beneficiaries  of  purchase  money, 
after  confirmation  of  sale,  when. 
Where,  after  the  confirmation  of  the  sale,  and  the  vestlture  of 
title  in  the  purchaser,  and  the  delivery  of  the  purchase  money 
notes  to  the  beneficiary,  the  vendor  enforcing  the  lien,  who 
alone  was  entitled  to  the  proceeds,  the  purchaser  in  a  settle- 
ment with  the  v^dor  is  entitled  to  have  the  purchase  money 
abated  and  the  notes  credited  to  the  amount  of  such  taxes, 
and  where  the  vendor  has  been  overpaid  to  recover  the  same 
from  him.     {Po8t,  p.  164.) 

Oases  cited  and  approved:     Williams  v.  Whitmore,  9  Lea,  262; 
Childress  v.  Vance,  1  Baxt.,  406. 

I.  OOUBT  07  CHANOEKY  APPEAL&  Its  finding  of  facts,  in- 
eludinflr  its  inferences  of  fact  from  evidentiary  facts  found,  is 
oondusiTe. 
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The  BQpreme  court  1b  bound  by  the  finding  of  facts  made  by  the 
court  of  chancery  appeals,  and  also  by  Its  Inferences  of  fact 
from  the  evidentiary  facts  found  and  reported  by  It.  Indeed  In 
Its  final  analysis,  It  Is  the  Inferences  or  conclusions  of  fact 
from  the  testimony  In  the  record,  and  the  evidentiary  facts  de- 
duced thereftom  by  the  court  of  chancery  appeals  that  Is  bind- 
ing and  conclusive  on  the  supreme  court  The  supreme  court 
Is  bound  by  the  findings  of  the  court  of  chancery  appeals  In 
its  final  deductions  and  conclusions  of  fact  to  the  same,  or  even 
greater,  extent  than  to  Its  finding  of  detached  or  evidentiary 
facts.     {Post,  pp.  155-156.) 

Statute  cited  and  construed:     Acts  of  1895,  ch.  76,  sec.  11. 

Code  cited  and  construed:     Sec.  6322  (S.). 

Gases  cited  and  approved:  Bond  v.  Montague,  97  Tenn.,  727; 
Bank  v.  Evans,  95  Tenn.,  705;  Hughes  v.  Powers,  .99  Tenn.,  486; 
ElUs  V.  Insurance  Co.,  100  Tenn.,  181;  McQuade  v.  Williams, 
101  Tenn.,  334;  Trust  Company  v.  Trust  Company,  101  Tenn., 
545;  Sawyers  v.  Sawyers,  106  Tenn.,  597. 


FROM  DAVIDSON. 


Appeal    from    the    Chancery    Court    of    Davidson 
County. — ^H.  H.  Cooke,  Chancellor. 

Grafton  Greene,  for  Brown. 

W.  R.  Chambers,  for  Timmons  and  wife. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 
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Complainant  sued  the  defendants  on  three  notes  given 
for  real  estate^  and  sought  to  enforce  a  lien  for  their 
payment  by  a  sale  of  the  real  estate.  Mrs.  Timmons^ 
by  next  friend,  filed  an  answer  as  a  cross  bill,  alleging 
that  she  had  overpaid  the  notes  out  of  her  means,  and 
that  Brown  was  indebted  to  her  on  settlement  To  this 
cross  bill  the  husband,  as  well  as  Brown,  was  made  a 
party.  A  set-off,  counterclaim,  accounting,  and  judg- 
ment, with  general  relief,  were  prayed  for. 

The  cross  bill  was  answered,  and  an  issue  was  made 
as  to  the  status  of  payments  and  accounts^  a  reference 
was  ordered,  account  was  stated,  and  report  made, 
which  was  confirmed  by  the  chancellor,  and  resulted  in 
a  judgment  in  favor  of  Mrs.  Timmons  for  f  1,033.58  and 
costs.  Brown  appealed.  The  court  of  chancery  ap- 
peals affirmed  the  chancellor,  and  Brown  appealed  to 
this  court. 

The  main  contention  of  the  parties  is  over  a  sum  of 
about  f  4,400,  which  was  paid  out  of  the  rents  of  Mrs. 
Timmons'  real  estate.  She  insists  that  she  was  entitled 
to  have  this  fund  applied  to  her  notes,  but  that  Brown 
applied  it,  in  part  at  least,  to  payment  of  other  debts  due 
him  by  Timmons,  which  were  not  a  lien  upon  Mrs.  Tim- 
mons' property. 

The  facts  of  the  case  as  found  by  the  court  of  chan- 
cery appeals,  and  so  far  as  necessary  to  be  stated,  are 
that  Timmons,  the  husband,  was  originally  indebted  to 
Brown  in  the  sum  of  f  6,476,  which  was  a  vendor's  lien 
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upon  two  storehouses  and  lots  on  Market  street,  in  Nash- 
ville. Brown  had  obtained  a  judgment  against  Tim- 
mons,  and  decree  for  the  sale  of  the  lots  to  ^iforce  the 
lien. 

An  agreement  at  this  juncture  was  entered  into,  by 
which  the  lots  were  to  be  sold  under  the  decree,  and 
bought  by  Mrs.  Timmons  for  about  f 4,000,  and  for  this 
she  was  to  give  her  notes,  with  a  lien  on  the  lots.  For 
the  balance  due  Brown  of  his  judgment  against  Tim- 
mons, Timmons  was  to  execute  a  mortgage  on  land  in 
Marshall  county.  The  purchase-money  notes  for  the 
Nashville  property  were  handed  over  by  the  clerk  and 
master  to  Brown,  and  the  costs  of  that  cause  were  paid 
by  Mrs.  Timmons  after  the  sale  was  confirmed  to  her 
and  title  vested  in  her  to  her  sole  and  separate  use. 

Mrs.  Timmons  was  not  bound  upon  her  husband's 
notes  secured  by  the  Marshall  county  land,  nor  on  two 
other  individual  notes  of  her  husband  held  by  Brown. 
Timmons  was  insolvent,  which  fact  was  known  to 
Brown.  Mrs.  Timmons  owned  other  real  estate  in 
Nashville  besides  the  two  storehouses,  which  she  held 
under  the  will  of  her  father,  Madison  W.  Jones.  Cald- 
well &  Chapman,  real  estate  agents,  had  charge  of  this 
property,  as  well  as  the  Market  street  houses,  and 
rented  the  same  under  the  supervision  of  Mr.  Timmons 
as  agent  and  attorney  in  fact  for  his  wife. 

On  April  1, 1895,  W.  H.  Timmons,  the  agent  and  hus- 
band, by  the  consent  and  approval  of  his  wife,  gave 
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Brown  an  order  on  Caldwell  &  Chapman  in  the  follow- 
ing words : 

"Messrs.  Caldwell  &  Chapman :  Please  pay  to  B.  F. 
Brown,  out  of  each  month's  rent,  one  hundred  dollars, 
taking  his  receipt  therefor,  as  long  as  you  have  any 
rents  in  your  hands,  and  until  further  orders." 

This  order  does  not  specify  out  of  the  rents  of  what 
property  it  was  to  be  paid,  but  it  was  known  and  under- 
stood that  it  was  to  be  out  of  Mrs.  Timmons'  property. 
On  this  order  Brown  receiver  |4,400,  which  he  applied 
in  part  to  Timmons'  individual  debts.  Mrs.  Timmons' 
insistence  is  that  the  whole  of  her  rents  was  by  agree- 
ment to  be  applied  upon  her  debt  for  the  Market  street 
lots,  and  that  what  was  applied  to  Timmons'  individual 
debts  was  misapplied.  Brown  denies  this  contention, 
and  insists  that,  no  direction  being  given  as  to  payments 
and  their  application,  he  had  a  right  to  apply  them  as 
he  did. 

The  court  of  chancery  appeals  finds  as  a  fact  that 
Brown  knew  that  Timmons  had  no  property  from  which 
rents  could  be  derived,  that  he  was  insolvent,  and  that 
the  rents  were  to  be  derived  from  Mrs.  Timmons'  prop- 
erty, and  he  recognized  the  fact  that  the  rents  should  be 
applied  to  Mrs.  Timmons'  notes,  about  which  they  were 
speaking. 

Upon  a  petition  for  further  and  more  explicit  findings 
that  court  reports :  "The  conclusion  is  irresistible  that 
the  order  on  Caldwell  &  Chapman  was  given  with  the 
understanding  and  agreement  that  the  money  so  re- 


2  Gates]  DECEMBER  TERM,  1902.  153 


Brown  y.  Timmoiu. 


ceived  should  be  applied  to  the  payment  of  Mrs.  Tim- 
mons'  notes.  We  are  satisfied  that  the  complainant^ 
Brown,  so  understood  it,  and  that  he  accepted  the  order 
with  this  understanding,  and  was  to  so  credit  said 
notes.'' 

This  finding  of  fact  is  necessarily  conclusive  of  the 
main  contention  in  this  case — that  is,  as  to  how  the  rents 
were  to  be  applied — ^and  it  is  useless  to  inquire  out  of 
what  property  these  rents  were  derived,  and  how  the 
property  from  which  they  were  derived  was  held.  The 
fact  being  that  they  were  rents  of  Mrs.  Timmons'  prop- 
erty, and  were  agreed  to  be  paid  upon  her  debts,  is  abso- 
lutely conclusive  of  the  question  of  their  application; 
and,  if  they  were  applied  to  other  debts  of  Timmons, 
such  application  was  wrongfully  made  as  to  Mrs.  Tim- 
mons, and  Brown  is  liable  to  her  for  all  amounts  applied 
otherwise  than  to  the  notes  of  Mrs.  Timmons  as  was 
agreed  upon.  It  was  upon  this  basis  and  theory  that 
the  decrees  of  the  chancellor  and  of  the  court  of  chan- 
eery  api>eals  were  based,  and  those  decrees  are  correct 
in  this  respect. 

A  very  able  and  ingenious  argument  is  made  upon 
the  question  as  to  the  manner  in  which  and  the  title  by 
which  the  real  estate  owned  by  Mrs.  Timmons  was  held, 
and  the  right  of  the  husband  and  his  creditors  to  appro- 
priate the  rents ;  but  all  this  is  cut  off,  as  to  the  present 
case,  by  the  finding  of  the  court  of  chancery  appeals 
that  there  was  an  agreement  that  the  rents  received 
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should  be  applied  to  the  notes  of  Mrs.  Timmons  for  the 
Market  street  property. 

This  disposes  of  the  principal  contention  in  the  case. 
There  is,  in  addition,  a  question  of  taxes,  which  is  the 
subject-matter  of  difference.  It  appears  that  when  Mrs. 
Timmons  became  the  purchaser  of  the  Market  street 
property  there  were  taxes  unpaid  upon  it  for  the  years 
1893-94,  which  were  a  lien  upon  it.  A  portion  of  them 
Mrs.  Timmons  paid,  leaving  a  portion  unpaid.  Her 
contention  is  that  she,  as  purchaser,  has  a  right  to  the 
property  unincumbered  of  taxes,  and  that  they  must  be 
paid  out  of  the  proceeds  of  sale.  The  amount  of  unpaid 
taxes  was  reported  to  the  court  below,  and  the  report 
was  confirmed  without  exception.  It  is  now  insisted 
that  the  amount  of  these  taxes  should  be  credited  on  the 
purchase  money  agreed  to  be  given  for  the  property, 
and  it  was  so  directed  by  the  chancellor  and  court  of 
chancery  appeals,  and  their  amount  entered  into  the 
account  between  complainant.  Brown,  and  Mrs.  Tim- 
mons. 

We  think  there  was  no  error  in  this.  Mrs.  Timmons 
was  entitled  to  have  the  property  relieved  of  all  incum- 
brance for  unpaid  taxes  under  her  purchase,  and,  as 
her  notes  were  turned  over  to  Brown  by  the  clerk  and 
master,  and  he  alone  was  entitled  to  the  proceeds,  she 
was  entitled  to  have  the  purchase  money  abated  and 
notes  credited  to  the  amount  of  such  taxes  in  settlement 
with  him.  Williams  v.  Whitmore,  9  Lea,  262 ;  Childress 
V.  Vance,  1  Baxt,  406. 
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Quite  an  ingenious  argument  is  made  that  the  finding 
of  the  court  of  chancery  appeals  should  not  be  treated 
as  final  and  conclusive  in  this  case,  inasmuch  ajs  it  is  an 
inferencei  rather  than  a  direct  and  specific  finding  of 
facts.  The  argument  is  that,  when  the  court  of  chan- 
cery appeals  sets  out  the  testimony  or  evidentiary  find- 
ings  in  its  opinion,  this  court  will  draw  its  own  conclu- 
sion of  both  law  and  fact,  and  in  such  case  the  inference 
or  conclusion  of  the  court  of  chancery  appeals  will  not 
be  held  binding  on  this  court.  This  argument  is  based 
upon  a  misconception  of  the  holding  of  this  court  in 
Bond  V.  Montague,  97  Tenn.,  727,  37  S.  W.,  699. 

It  was  not  intended  by  that  case  to  vary  or  overturn 
the  rule  so  often  announced  by  this  court  that  the  su- 
preme court  is  bound  by  the  finding  of  facts  made  by 
the  court  of  chancery  appeals,  and  also  by  its  infer- 
ences of  fact  from  the  evidentiary  facts  found  and  re- 
ported by  them.  Indeed,  in  its  final  analysis,  it  is  the 
inference  or  conclusion  of  fact  from  the  testimony  in  the 
record,  and  the  evidentiary  facts  deduced  therefrom  by 
the  court  of  chancery  appeals,  that  is  binding  and  con- 
clusive in  this  court.  This  court  is  bound  by  the  find- 
ings of  the  court  of  chancery  appeals  in  its  final  de- 
ductions and  conclusions  of  fact  to  the  same,  or  even 
greater,  extent  than  to  its  finding  of  detached  or  evi- 
dentiary facts  ( see  Acts  1895,  p.  116,  c.  76,  sec.  11 ;  Bank 
V.  Evans,  95  Tenn.,  705,  34  S.  W.,  2 ;  Hughes  v.  Powers, 
99  Tenn.,  486,  42  S.  W.,  1 ;  Ellis  v.  Ins.  Co.,  100  Tenn., 
181,  43  S.  W.,  766;  McQuade  v.  Williams,  101  Tenn., 
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334,  47  S.  W.,  427 ;  Bristol  Trust  Go.  v.  Joneshoro  Trust 
Co.,  101  Tenn.,  545,  48  S.  W.,  22^;  Sawyers  v.  Sawyers, 
106  Tenn.,  597,  61  S.  W.,  1022) ,  and  no  doctrine  differ- 
ent from  this  is  laid  down  or  intended  to  be  laid  down  in 
Bond  V.  Montague,  97  Tenn.,  727,  37  S.  W.,  699,  when 
that  case  is  properly  analyzed  and  understood. 

This  does  not,  of  course,  limit  or  abridge  the  right, 
duty,  and  jurisdiction  of  this  court  to  review  all  ques- 
tions of  law  involved  in  the  findings  and  opinion  of  the 
court  of  chancery  appeals,  and  whether  that  finding  be 
strictly  of  law  alone  or  of  law  and  fact  combined. 

It  is  argued  that,  as  a  matter  of  law,  this  court  should, 
in  the  present  case,  look  to  the  titles  and  limitations 
under  which  Mrs.  Timmons  held  the  real  estate  from 
which  the  rents  were  derived,  and  determine  whether 
these  rents  were  properly  applicable  alone  to  her  debts, 
or  generally  to  debts  held  by  Brown  against  her  and 
her  husband;  and  this  would  no  doubt  be  correct  but 
for  the  finding  of  the  fact  by  the  court  of  chancery  ap- 
peals that  it  was  agreed  that  this  rental  fund  should  be 
applied  to  the  notes  of  Mrs.  Timmons  given  for  the 
Market  street  property.  This  agreemnt  cuts  off  all 
inquiry  into  the  source  from  which  the  rents  were  de- 
rived, and  measures  the  rights  of  the  parties,  and  is  de 
terminative  of  the  question  of  the  application  of  the 
rents,  without  regard  to  the  source  from  which  they 
were  derived. 

We  see  no  error  in  the  decree  of  the  court  of  chan- 
cery appeals,  and  it  is  affirmed. 
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Tompkins  v.  Railroad. 
(NashvUle.    December  Term,  1902. ) 

1.  AXTOBHBT  AHI>  CLIENT.  Attorn^  lor  plaintiff  cannot 
prwent  the  diamisiial  of  the  suit  became  of  hie  lien  on  the  re- 
covery by  compromiee  or  final  Judgment. 
Uader  the  statnte  proYiding  that  attomeys  of  record  who  begin  a 
suit  in  a  court  of  record  shall  have  a  lien  upon  the  plaintiff'! 
right  of  action  from  the  date  of  the  filing  of  the  suit,  the  attor- 
neys of  record  for  the  plaintiff  in  an  action  for  personal  in- 
juries, who  under  the  terms  of  their  contract  of  employment  are 
entitled  to  a  percentage  of  the  recovery  by  compromise  or  final 
judgment  in  lieu  of  fees  for  their  serrices,  cannot  prevent  the 
plaintifTs  dismissal  of  the  suit,  nor  are  they  entitled  to  prose- 
cute the  suit  to  a  termination,  but  the  plaintiff  may  dismiss 
his  suit  without  their  intervention.    (Post,  pp.  159-166.) 

Acts  cited  and  construed:    Acts  of  1899,  ch.  243,  sec.  1. 

€k)de  cited:     Ck>de  of  Ga.,  Sec.  2814. 

Cases  cited  and  approved:  R.  R.  v.  Wells,  104  Tenn.,  707:  Sharp 
V.  Allen,  11  Lea,  621;  Stanton  v.  Houston,  12  Heisk.,  266;  Yoak- 
ley  V.  Hawley,  6  Lea,  673;  Stephens  v.  R.  R.,  10  Lea,  460; 
Thompson  v.  Thompson,  8  Head,  629. 

Cases  cited  and  distinguished:  Triggs  v.  Chambers,  66  Ga.,  279; 
Moses  V.  Bagley,  66  Oa.,  283;  Coleman  v.  Ryan,  68  Qa.,  132. 

8.  BAKE.  Attorney's  lien  on  right  of  action  attaches  to  recovery 
by  Judgment  or  compromise  and  when  it  attaches  it  cannot  be 
defeated  without  his  consent. 
The  lien  declared  by  the  statute  in  favor  of  plaintiffs  attorney, 
upon  plaintiff's  right  of  action,  follows  the  transaction  without 
interruption,  and  simply  attaches  to  that  into  which  the  right 
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of  action  is  merged.  If  a  judicial  recovery  is  obtained  tlie  lien 
attaches  to  that;  if  a  compromise  agreement  is  made  the  lien 
fastens  itself  to  that;  and  in  each  case,  the  attorney's  lien  is 
such  that  it  cannot  be  defeated  or  satisfied  by  a  voluntary  pay- 
ment to  his  client  without  his  consent    (Post,  p.  162.) 

Act  cited  and  construed:     Acts  of  1889«  ch.  243. 

Case  cited  and  approved:     Railroad  v.  Wells,  104  Tenn.,  707,  712. 

8.  SAMB.  Statute  creating  the  attorney's  lien  in  right  ol  action 
does  not  deprive  plaintiff  of  control  of  his  suit. 
Since  the  enactment  of  said  statute  (Acts  of  1889,  ch.  243)  as 
before,  the  plaintifC  may  prosecute,  or  compromise,  or  dismiss 
his  suit  at  will,  and  the  defendant  is  liable  only  for  such  sum 
as  may  be  adjudged  or  stipulated  in  the  plaintiff's  favor.  The 
statute  does  not  deprive  the  plaintiff  of  the  right  to  control  his 
own  suit,  which  would  subject  it  to  grave  constitutional  objec- 
tions.   {Post,  pp.  164>165.) 

Cases  cited  and  approved:  Railroad  v.  Wells,  104  Tenn.,  707; 
Yoakley  v.  Hawley,  5  Lea,  673;  Stephens  v.  Railroad,  10  Lea, 
460;  Thompson  v.  Thompson,  3  Head,  629. 

4.  DI8MI88AL  OF  SUIT.    Oat  of  term  time  terminates  the  case 
except  to  render  judgment  for  costs. 

Suits  may  be  dismissed  in  writing,  out  of  term  time  as  well  as  In 
term  time,  and  further  costs  saved,  and  a  dismissal  in  vacaticm 
puts  an  end  to  the  suit  and  terminates  the  control  of  the  court 
over  it,  and  the  Jurisdiction  of  the  court  over  it  ceases  except 
to  render  Judgment  for  costs.    (Post,  pp.  163-164.) 

Code  cited  and  construed:     Sec.  4940  (S.);  3923  (M.  ft  V.);  8199 
(T.  A  S.  and  1868). 

Case  cited  and  approved:     Stanton  v.  Houston,  12  Heisk.,  266. 

5.  ATTORNEY  AND  CLIENT.     Attorney  lor  plaintifE  cannot 
prevent  her  dismissal  of  her  bill  for  divorce,  becsose  aba  has  by 
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attachment  impoanded  the  husband's  propexty  to  secure  ali- 
mony. 

Where  a  plaintiff  in  a  bill  for  divorce  concludes  to  withdraw  her 
complaint  and  becomes  reconciled  to  her  husband,  her  attorney 
cannot  prevent  the  dismissal  of  her  suit,  nor  will  he  be  per- 
mitted to  become  coplalntifl  with  her  in  the  prosecution  of  her 
suit  because  by  attachment  he  has  impounded  the  property  of 
the  husband  to  secure  her  alimony.    {Post,  p.  165.) 


FROM  DAVIDSON. 


Api>eal  in  error  from  the  Circuit  Court  of  Davidson 
County. — J.  W.  Childress^  Judge. 


H.  C.  Lassing  andr  Allen  &  Raines^  for  themselves. 

Whttakeb  &  Lytlb  and  A.  B.  Neil^  for  plaintiff 
Tompkins. 


Mr.  JusnCB  McAlisteb  delivered  the  opinion  of  the 
Court 

The  present  suit  involves  the  proper  construction  of 
section  1,  c.  243,  Acts  1899,  viz.:  ^^That  attorneys  of 
record  who  begin  a  suit  in  a  court  of  record  in  this  State 
shall  have  a  lien  upon  the  plaintiff's  right  of  action  from 
the  date  of  filing  the  suit.'' 

The  facts  necessary  to  be  stated  to  raise  the  question 
in  litigation  are  that  on  September  2, 1902,  Cora  Tomp- 
kins, through  her  attorneys,  H.  C.  Lassing  and  Messrs. 
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Allen  &  BaineSy  institated  an  action  in  the  circuit  court 
of  Davidson  county  against  the  Nashville,  Chattanooga 
&  St.  Louis  Railway  to  recover  damages  for  the  allied 
negligent  killing  of  plaintifiPs  husband.  A  declaration 
waB  filed  on  the  24th  of  October,  1902,  in  which  it  was 
allied  that  the  deceased  was  killed  while  riding  as  ex- 
press messenger  on  one  of  defendant's  trains  in  the 
State  of  Georgia,  and  that  said  train  was  n^ligently 
brought  in  collision  with  another  of  defendant's  trains, 
occupying  the  same  track,  but  moving  in  an  opposite  di- 
rection. 

It  appears  that  the  writ  and  declaration  were  signed 
by  H.  C.  Lassing  and  Allen  &  Raines,  as  attorneys  for 
the  plaintiff. 

At  a  subsequent  day  of  the  term,  the  plaintiff,  with- 
out notice  to  her  counsel,  caused  the  following  motion  to 
be  entered  on  the  motion  docket  of  the  court,  viz. : 

^^In  this  cause  the  plaintiff  moves  the  court  for  an 
order  dismissing  her  suit  against  the  defendant  railroad 
company,  without  prejudice  in  any  way  to  her  right  of 
action  against  the  said  railroad  company." 

Prior  to  the  hearing  of  said  motion,  Messrs.  Lassing 
and  Allen  &  Raines,  by  leave  of  the  court,  appeared  and 
filed  a  petition  in  said  cause,  alleging,  among  other 
things,  that  petitioners  were  plaintiff's  attorneys  of  rec- 
ord, and,  as  such,  instituted  the  suit,  and  had  a  lien  on 
plaintiff's  right  of  action  for  their  compensation ;  that, 
under  the  contract  and  employment  made  by  petitioners, 
they  would  be  entitled,  if  case  should  be  compromised. 
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to  one-fourth  of  the  recovery,  in  lieu  of  fees  for  their 
services,  and,  if  said  case  was  prosecuted  to  final  judg- 
ment, they  would  be  entitled  to  more  than  one-fourth  of 
the  recovery,  to  be  governed  by  the  extent  of  services 
rendered,  but  not  to  exceed  one-half  of  the  recovery. 

It  is  alleged  that  petitioners  are  interested  in  any  step 
or  move  which  may  be  taken  in  said  suit,  imd  that  peti- 
tioners are  entitled  to  prosecute  said  suit  to  final  judg- 
ment, because  of  their  interest  in  said  suit,  and  their 
lien  on  the  plaintiff's  right  of  action;  that  petitioners 
have  not  been  paid  for  their  services  in  said  cause ;  and 
that  plaintiff  is  insolvent,  and  unable  to  pay  their  fees 
unless  she  obtains  a  recovery  in  said  cause. 

Petitioners  resisted  the  right  of  plaintiff  to  dismiss 
her  suit,  and  asked  leave  of  the  court  to  be  allowed  to 
prosecute  said  suit  in  plaintiff's  name  to  final  recovery, 
and  to  be  made  joint  parties  with  plaintiff  in  said  suit. 
This  petition  was  signed  and  sworn  to.  On  the  8th 
November,  1902,  plaintiff,  by  her  attorneys,  .Whitaker 
&  Lytle  and  A.  B.  Neal,  interposed  a  demurrer  to  the 
petition,  which  was  sustained  by  the  court,  and  the  orig- 
inal suit  dismissed  on  the  motion  of  plaintiff.  The  sub- 
stance of  the  demurrer  was  that  counsel's  lien  on  the 
right  of  action  cannot  be  enforced  so  long  as  plaintiff 
fails  or  refuses  to  prosecute  the  suit,  that  plaintiff  is 
alone  entitled  to  prosecute  said  right  of  action,  and  that 
petitioners  are  not  entitled  to  be  made  parties  to  said 
action. 

110  Texm— 11 
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We  are  constrained  to  believe  this  contention  sound. 
The  object  of  the  l^islature  in  giving  an  attorney's  lien 
on  the  right  of  action  was  to  prevent  the  compromise 
and  settlement  of  cases  out  of  court,  so  as  to  defeat  the 
collection  of  fees  for  professional  services  rendered.  It 
was  not  contemplated  by  the  act  that  suitors  should 
thereby  be  precluded  from  managing  their  cases  or  dis- 
missing them  at  pleasure. 

In  Railroad  v.  Wells,  104  Tenn.,  707,  59  S.  W.,  1043, 
in  considering  this  statute,  it  is  said : 

"The  lien  which  the  statute  fixes  on  the  plaintiflf's 
right  of  action  follows  the  transaction  without  interrup- 
tion, and  simply  attaches  to  that  into  which  the  right  of 
action  is  merged.  If  a  judicial  recovery  is  obtained,  the 
lien  attaches  to  that;  if  a  compromise  agreement  is 
made,  the  lien  attaches  to  that ;  and  in  each  case  the  at- 
torney's interest  is  such  that  it  cannot  be  defeated  or 
satisfied  by  a  voluntary  payment  to  his  client  without 
his  consent.  .  .  .  Since  the  passage  of  the  act,  as 
before,  the  plaintiff  may  prosecute  or  compromise  or 
dismiss  his  suit  at  will,  and  the  defendant  is  liable  only 
for  such  sum  as  may  be  adjudged  or  stipulated  in  the 
plaintiff's  favor." 

It  is  insisted,  however,  that  the  question  presented  in 
that  case  was  whether  counsel  of  record  were  entitled  to 
a  lien  on  the  amount  paid  to  plaintiff  by  way  of  compro- 
mise, and  that  the  question  presented  in  this  record  was 
not  involved  in  the  Wells  Case. 
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Counsel  insist  the  question  now  presented  is  whether 
the  plaintiff  can  defeat  and  defraud  her  attorneys  of 
their  lien  on  her  right  of  action  by  dismissing  her  suit, 
the  plaintiff  being  insolvent  and  unable  to  pay  their  fees. 

As  already  stated,  it  is  not  shown  or  charged  in  the 
petition  of  counsel  that  plaintiff  has  settled  or  compro- 
mised her  suit,  or  has  acted  fraudulently  or  coUusively 
with  the  defendant  company.  The  allegation  merely  is 
that  she  has  directed  the  dismissal  of  her  suit  without 
prejudice,  and  petitioners  object  to  such  dismissal,  and 
ask  the  court  for  leave  to  prosecute  the  suit  to  final  judg- 
ment in  the  plaintiff's  name.  Counsel  cite  in  support 
of  this  contention  Twiggs  v.  Chambers,  56  Ga.,  279; 
Moses  V.  Bagley,  55  Ga.,  283 ;  Coleman  v.  Ryan,  58  Ga., 
132. 

The  Georgia  decisions  hold  that  the  plaintiff  will  not 
be  allowed  to  dismiss  or  discontinue  his  suit,  over  the 
objection  of  his  attorney,  without  paying  his  charges. 
Those  cases,  however,  are  based  on  a  statute  which  not 
only  gives  an  attorney's  lien  on  the  suit,  but  provides 
that  the  attorney  may  control  the  suit  to  enforce  his  lien 
for  the  amount  due  him  for  i^jervices.  Code  Ga.,  sec. 
2814.  By  the  act  of  1826  (Shannon's  Code,  sec.  4940), 
suits  may  be  dismissed,  in  writing,  out  of  term  time,  as 
well  as  in  term  time,  and  further  costs  saved.  So  it  was 
held  in  Sharpe  v.  Allen,  11  Lea,  521,  that  by  virtue  of 
this  statute  a  dismissal  of  a  suit  in  vacation  puts  an  end 
to  the  suit,  and  terminates  the  control  of  the  court  over 
it.    The  jurisdiction  of  the  court  over  it  ceases,  except 
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to  render  judgment  for  costs.  See,  also,  Stanton  v. 
Houston,  12  Heisk.,  266. 

So,  in  Toakley  v.  Hawley,  5  Lea,  673,  it  was  held  that 
the  attorney  cannot  prosecute  or  defend  in  the  name  of 
his  client  against  the  latter's  consent  The  fact  that  the 
attorney  may  be  interested  to  continue  the  defense,  in 
order  to  secure  his  fee,  does  not  give  the  right  to  control 
the  case.  The  court  in  that  case  continues :  "She  [the 
plaintiff]  had  the  right,  as  we  have  repeatedly  held,  to 
dismiss  or  compromise  her  suit,  independent  of  their 
wishes,  and  this  right  was  beyond  their  control." 
Stephens  v.  Railway  Co.,  10  Lea,  450;  Thompson  v. 
Thompson,  3  Head,  529.  The  question,  then,  is  pre- 
sented, whether  these  holdings  are  changed  or  modified 
by  chapter  243,  Acts  1899? 

In  Railroad  Co.  v.  Wells,  104  Tenn.,  711,  59  S.  W., 
1043,  it  was  held  "that  this  act  does  not  deprive  the 
plaintiff  of  the  right  to  control  her  own  suit,  nor  make 
all  defendants  in  suits  brought  in  courts  of  record  liable 
for  the  fees  of  plaintiff's  attorneys.  Since  the  passage 
of  this  act,  as  before,  the  plaintiff  may  prosecute  or  com- 
promise or  dismiss  her  suit  at  will,  and  the  defendant  is 
liable  only  for  such  sum  as  may  be  adjudged  or  stipu- 
lated by  compromise  in  plaintiff's  favor." 

We  may  observe  that  if  the  act  of  1899  had,  in  terms, 
undertaken  to  deprive  the  plaintiff  of  the  right  to  con- 
trol his  own  suit,  it  would  be  open  to  grave  constitutional 
objections;  but,  as  held  in  the  Wells  Case,  the  act  does 
not  expressly  or  by  necessary  implication  import  such 
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a  meaning,  but  leaves  the  plaintiff  to  prosecute,  compro- 
mise, or  dismiss  his  suit  at  will.  So  we  think  that  public 
policy  and  private  right  would  be  best  subserved  by  ad- 
hering to  the  rule  so  long  adopted  in  this  State,  both  by 
statute  and  legal  practice,  of  permitting  a  litigant  to  dis- 
miss her  suit  without  the  intervention  of  her  attorney. 

If,  for  instance,  a  complaint  in  a  bill  for  divorce 
should  conclude  to  withdraw  her  complaint  and  become 
reconciled  to  her  husband,  should  the  dismissal  of  her 
suit  be  prevented  by  her  attorney,  and  he  be  permitted 
to  become  coplaintifiE  with  her  in  the  prosecution  of  her 
suit,  because  by  attachment  he  has  impounded  property 
of  the  husband  to  secure  her  alimony?  This  very  case 
was  recently  before  this  court,  wherein  it  was  seriously 
contended  by  counsel  that  he  had  a  lien  on  complainant's 
cause  of  action,  and  the  bill  could  not  be  dismissed  with- 
out the  settlement  of  his  fees.  It  is  needless  to  say  that 
the  question  was  resolved  adversely  to  the  contention  of 
counsel. 

Again,  it  would  seem  that  a  litigant  has  a  right  to  say 
when  he  will  no  longer  incur  the  liability  of  a  bill  of 
costs  for  the  prosecution  of  a  suit.  If  he  has  no  right  to 
control  this  matter,  his  counsel  can  carry  him  through 
all  the  courts,  and,  at  the  end  of  a  long  litigation,  leave 
him  mulcted  in  a  heavy  bill  of  costs. 

We  are  unable  to  agree  with  counsel  in  their  con- 
struction of  the  statute,  and  the  result  is  that  the  judg- 
ment of  the  circuit  court  must  be  aflSrmed. 
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AlETEBE  V.  Railroad. 
{Nashville.    December  Term,  1902. ) 

1.  OOMKON  OABBIBRS.  Contributory  negligence  ol  paMengor 
voluntarily  and  unnecessarily  riding  on  platform  of  moving 
train  bars  recovery. 

A  passenger  who  voluntarily  and  unnecessarily  undertakes  to 
ride  on  the  platform  of  a  moving  train  cannot  recover  damages 
for  Injuries  sustained  In  consequence  of  such  perilous  exposure. 
{Post,  p.  173.) 

2.  BAMS.    Bama    Case  in  Judgment.    Demurrer  sustained. 

A  declaration  in  a  suit  to  recover  damages  for  personal  Injuries 
sustained  by  the  plaintiff,  while  a  passenger  on  one  of  defend- 
ant's trains,  alleging  In  substance  that  he  purchased  a  ticket  en- 
titling him  to  transportation  and  took  passage  uppn  the  rear 
coach  of  defendant's  train,  and  not  being  able  to  secure  a  seat 
in  that  coach,  because  of  the  crowded  and  overloaded  condition 
thereof,  he  stationed  himself  on  the  rear  platform  of  the  coach 
and  remained  there  without  objection  on  the  part  of  the  defend- 
ant and  its  agents  and  employees,  and  while  the  train  was  pass- 
ing a  sharp  curve  at  a  reckless,  rapid  and  unusual  rate  of  speed, 
plaintiff  was  violently  precipitated  from  the  train  and  greatly 
Injured,  but  not  alleging  that  plaintiff  requested  any  of  the  em- 
ployees of  defendant  to  procure  him  a  seat,  or  that  he  attempted 
to  find  one  In  any  other  coach  of  the  train,  or  that  there  were, 
in  fact,  no  vacant  seats  In  the  other  cars,  or  that  there  was  not 
standing  room  inside  the  coach,  whose  platform  plaintiff  occu- 
pied, or  at  what  rate  of  speed  the  train  was  moving,  so  as  to 
show  that  it  was  immoderate  and  excessive,  even  if  this  were  a 
matter  which  the  law  regulated,  states  no  cause  of  action  and 
is  demufTable  because  it  appears  from  the  declaration  that  the 
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injury  was  brought  about  by  the  negligence  and  imprudence  of 
the  plaintiff  in  assuming  voluntarily  and  unnecessarily  a  posi- 
tion on  the  platform  of  the  car  admittedly  dangerous  and  not 
designed  for  the  use  of  passengers.     {Post,  pp,  167-174.) 


FROM  DAVIDSON. 


Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County. — J.  W.  Bonneb^  Judge. 


Frank  P.  Bond  and  Lewis  Leftwich,  for  Meyere. 
Claude  Waller  and  J.  D.  B.  DeBow;  for  Railroad 


-o 


iH>mpany. 


Mr.  Justice  McAlister*  delivered  the  opinion  of  the 
Court. 

Plaintiff  brought  this  suit  to  recover  damages  for  per- 
sonal injuries  sustained  by  him  while  a  passenger  on 
one  of  the  defendant's  trains.  A  demurrer  to  the  de- 
claration was  sustained  by  the  circuit  judge,  and  the 
plaintiff  appealed. 

The  cause  of  action  is  thus  stated  in  the  third  count 
of  plaintiff's  declaration,  namely : 

"Said  plaintiff,  according  to  the  terms  of  his  contract 
and  his  ticket,  purchased  of  defendant  at  said  station  of 
Tullahoma,  for  the  transportation  of  paintiff  from  said 
fitation  to  Nashville,  as  aforesaid,  entered  the  last  car 
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of  said  train,  which  was  what  is  kno^oi  as  a  'day  coach/ 
and  which  was  attached  behind  the  car  known  as  a 
'sleeper/  though  usually  a  sleeper  was  run  upon  said 
train  as  the  rear  car,  when,  because  of  the  careless  and 
n^ligent  conduct  of  defendant,  its  agents  and  employ- 
ees, in  failing  to  provide  suitable,  usual,  and  proper  ac- 
commodations for  plaintiff,  according  to  its  contract  and 
agreement  <  with  plaintiff  for  his  safe  and  convenient 
transportation  over  its  road  as  aforesaid,  and  because 
of  the  careless  and  negligent  conduct  of  said  defendant, 
its  agents  or  employees,  in  not  furnishing  plaintiff  a  seat 
on  said  train,  and  the  crowded  and  overloaded  condition 
thereof ;  the  rear  door  of  said  car  having  been  carelessly 
and  negligently  left  ajar  by  the  defendant,  its  agents 
and  employees;  plaintiff  having  seen  other  persons, 
passengers,  standing  on  said  platform,  without  objec- 
tion on  the  part  of  the  defendant,  its  agents  and  employ- 
ees,— when,  by  reason  of  the  careless,  negligent,  and  un- 
skillful management  and  operation  of  said  train  by  de 
fendant,  its  agents  and  employees,  when  said  train  was 
being  run  at  a  careless,  negligent,  and  reckless  rate  of 
speed  around  a  sharp  curve  in  said  road,  by  a  sudden 
lurch  of  said  car,  plaintiff  lost  his  balance,  and  because 
of  the  carelessness,  negligence,  and  unskillfulness  of  de- 
fendant, its  agents  or  employees,  in  not  having  the  said 
door  of  said  car,  it  being  the  last  car  of  said  train,  se- 
curely closed,  and  in  not  having  said  platform  of  said 
car  safeguarded  and  protected  by  the  usual,  proper,  and 
necessary  railings,  chains,  and  guards,  was  violently 
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thrown  from  said  platform  to  the  ground,  fracturing  his 
skull,  and  otherwise  wounding,  bruising,  and  crippling 
plaintiff,  permanently  disabling  him,  and  causing  him 
great  mental  and  bodily  suffering,  and  on  account  of 
*which  he  was,  and  still  is,  unable  to  attend  to  his  ordi- 
nary business  duties.'' 

The  demurrer  to  this  count  was,  viz :  "(1)  The  said 
third  count  fails  to  aver  that  the  plaintiff  could  not  se- 
cure a  seat  on  the  rear  coach,  or  some  other  coach  on  the 
train,  and  that  he  made  any  effort  to  do  so,  or  that  he 
notified  any  of  the  defendant's  agents  in  charge  of  the 
train  that  he  could  not  secure  a  seat,  but  shows,  on  the 
contrary,  that  he  took  his  position  voluntarily  and  un- 
necessarily on  the  platform  of  the  rear  coach  while  the 
train  was  in  rapid  motion,  which  platform  was  not  pro- 
vided with  railings  or  guards.  Such  conduct  on  the 
part  of  plaintiff  was  n^ligence,  which  would,  in  law, 
bar  any  right  of  recovery  against  this  defendant  for  any 
accident  to  him  in  falling  off  of  said  platform.  Said 
count  is  therefore  insufficient  in  law.  (2)  The  said 
third  count  fails  to  aver  that  any  of  the  defendant's 
agents  in  charge  of  the  train  knew  that  plaintiff  had  no 
seat  inside  of  the  coach,  and  that  he  had  taken  his  sta- 
tion for  passage  on  the  rear  platform  of  the  rear  coach 
of  said  train,  and  fails  to  aver  any  act  of  negligence  of 
the  defendant  which  was  the  proximate  cause  of  the  in- 
jury to  him.  The  said  third  count  is  therefore  insuffi* 
cient  in  law.  (3)  The  said  third  count  shows  that 
plaintiff  was  guilty  of  negligence  in  going  upon  the  un- 
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guarded  platform  of  the  rear  coach  of  the  train,  and  that 
said  n^ligence  was  the  proximate  cause  of  the  accident. 
The  said  count  is  therefore  insufficient  in  law/' 

The  determinative  question  of  law  presented  by  the 
pleadings  is,  whether  a  passenger  who  voluntarily  and 
unnecessarily  assumes  a  position  on  the  platform  of  a 
rapidly  moving  train  can  recover  damages  for  injuries 
sustained  in  consequence  of  being  thrown  from  the  train, 
by  the  motion  of  the  car  while  rounding  a  sharp  curve? 

Mr.  Wood,  in  his  work  on  Railway  Law,  vol.  2,  p. 
1157,  says:  ^^A  railroad  company  is  bound  to  furnish 
its  passengers  reasonable  and  proper  accommodations 
for  traveling,  and  if  it  has  an  insufficient  number  of  cars, 
so  that  passengers  are  compelled  to  ride  upon  the  plat- 
form, it  is  liable  for  injuries  received  by  them  while 
riding  there;  but  for  injuries  received  while  unneces- 
sarily riding  there  the  company  is  not  responsible,  nor 
while  passing  from  one  car  to  another  unnecessarily. 
The  fact  that  the  conductor  permits  a  passenger  to  ride 
upon  the  platform  when  there  is  no  necessity  for  his 
doing  so  does  not  render  the  company  liable  for  injuries 
received  by  him.  No  person  can  charge  another  with 
the  consequences  of  his  own  negligence  simply  because 
such  other  person  permitted  him  to  do  the  acf 

Mr.  Elliot,  in  his  work  on  Railroads,  vol.  4,  sec.  1630, 
says:  "It  is  also  negligence,  under  ordinary  circum- 
stances, to  stand  upon  the  platform  of  a  rapidly  moving 
commercial  railroad  car.  But  there  may  be  exceptional 
cases  in  which  this  is  not  true,  and  two  or  three  of  the 
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conrts  have  held  that  standing  upon  the  platform  is  not 
contributory  n^ligence,  where  the  car  is  so  crowded 
that  the  passenger  is  unable  to  get  a  seat  therein^  al- 
though there  is  room  for  him  to  stand  inside  the  car. 
This  seems  to  us,  however,  to  be  contrary  both  to  prin- 
ciple and  to  the  weight  of  authority.  The  failure  to  fur- 
nish  him  a  seat  may  be  of  importance  in  determining 
the  question  of  negligence  or  breach  of  duty  on  the  part 
of  the  carrier,  but  we  are  unable  to  see  its  bearing  upon 
the  question  of  contributory  negligence,  especially  where 
there  is  plenty  of  room  to  stand  inside  the  car.  In  such 
ease  the  failure  to  furnish  a  seat  does  not  make  it  any 
safer  or  any  less  negligent  to  stand  upon  the  platform, 
and  is  not  the  proximate  cause  of  the  injury." 

Mr.  Patterson,  in  his  work  on  Railway  Accident  Law, 
sec.  272,  says :  "It  is  well  settled  that  a  passenger  who 
voluntarily  and  unnecessarily  places  himself  in  a  posi- 
tion of  danger  cannot  hold  the  railway  responsible  for 
injuries  of  which  his  position  is  the  efficient  cause — ^as, 
for  instance,  .  .  .  from  his  riding  on  the  platform 
of  a  moving  car  before  the  train  comes  to  a  stop;  but, 
as  before  stated,  it  has  been  held  that  the  failure  of  the 
railway  to  perform  its  duty  of  providing  the  passenger 
with  a  seat  will  excuse  his  contributory  neglignce  in 
riding  on  the  platform;  yet  this  doctrine  cannot  be  re- 
garded as  reasonable,  for,  if  the  passenger  cannot  ob- 
tain a  seat,  he  may  stand  within  the  car,  or  he  may  re- 
fuse to  proceed  on  his  journey,  and  may  hold  the  railway 
responsible  for  the  damages  resulting  from  its  breach 
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of  contract;  but  injurifes  resulting  primarily  from  his 
voluntarily  putting  himself  in  a  position  of  such  ob- 
vious danger  as  that  of  riding  on  the  platform  of  a  car 
in  motion  cannot  be  said  to  have  been  proximately 
caused  by  the  railway^s  failure  to  provide  him  with  a 
seat." 

In  volume  5,  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.),  p. 
678,  it  is  said :  "If  a  passenger  voluntarily  and  unneces- 
sarily stands  on  the  platform  of  a  railroad  car  while  it 
is  in  motion,  he  cannot  maintain  an  action  against  the 
railroad  company  for  an  injury  due  in  part  to  the  fact 
of  his  occupying  this  position." 

Again,  it  is  said  on  page  679:  "Thus,  where  the  pas- 
senger at  the  time  of  receiving  an  injury  is  on  the  plat- 
form of  a  running  car,  when  there  is  room  for  him  in- 
side the  car,  this  is  such  contributory  negligence  as  will 
prevent  recovery  for  the  injury." 

Again,  on  page  681,  it  is  said :  "It  has  been  held  that 
for  a  passenger  to  be  upon  the  platform  of  a  steam  car 
in  motion  is,  as  a  general  proposition,  prima  facie  n^li- 
gence,  and  no  recovery  can  be  had  for  an  injury  which 
was  contributed  to  by  the  fact  of  his  being  in  that  posi- 
tion, unless  his  presence  there  is  shown  by  affirmative 
proof  to  have  been  excused  by  the  occasion." 

Mr.  Wharton,  in  his  work  on  Negligence,  sec.  368, 
says :  "Passing  from  car  to  car  when  the  train  is  mov- 
ing, if  followed  by  injury  to  the  plaintiff  in  consequence 
of  such  exposure,  bars  his  recovery." 

In  discussing  this  subject,  Mr.  Beach,  in  his  work  on 
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Contributory  Negligence^  sec  149,  says :  ^^If  there  is 
ey^i  standing  room  in  the  car,  it  is  negligence  to  occupy 
the  platform.  This  is  the  rule  in  Pennsylvania  and  Illi- 
nois, and  it  is  commended  by  Dr.  Wharton." 

We  believe  the  true  rule  to  be  that  a  passenger  who 
voluntarily  and  unnecessarily  undertakes  to  ride  on  the 
platform  of  a  moving  train  cannot  recover  damages  for 
injuries  sustained  in  consequence  of  such  perilous  ex- 
posure. The  terms  "voluntarily**  and  "unnecessarily" 
impose  the  limitation  upon  the  rule,  for,  if  it  appears 
that,  owing  to  the  overcrowded  condition  of  the  car, 
there  is  neither  sitting  nor  standing  room  on  the  inside, 
it  may  not  be  negligence  to  occupy  the  platform.  But 
80  long  as  there  is  standing  room  inside  the  car  the  pas- 
senger cannot  occupy  the  platform. 

It  will  be  observed,  from  a  careful  reading  of  the  dec- 
laration, that  it  is  not  alleged  that  plaintiff  requested 
any  of  the  trainmen  to  procure  him  a  seat,  nor  that  he 
attempted  to  find  a  seat  in  any  other  coach  of  the  train ; 
nor  is  there  an  all^ation  that  in  fact  there  were  no  va- 
cant seats  in  the  other  cars.  It  is  not  alleged,  moreover, 
that  there  was  not  standing  room  in  the  coach  whose 
platform  plaintiff  occupied.  The  substance  of  the  plain- 
tiff's declaration  is  that  he  took  passage  upon  the  rear 
coach  of  defendant's  train  at  TuUahoma,  and  not  being 
able  to  secure  a  seat  in  that  coach,  because  of  the 
crowded  and  overloaded  condition  thereof,  he  stationed 
himself  on  the  rear  platform  of  that  coach,  and,  while 
the  train  was  passing  a  curve  at  a  rapid  and  unusual 
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rate  of  speed,  plaintiff  was  precipitated  from  the  train 
and  injured. 

It  is  not  alleged  at  what  rate  of  speed  the  train  was 
moving,  so  as  to  show  that  it  was  immoderate  and  exces- 
sive, even  if  this  were  a  matter  which  the  law  regulated. 
We  must  conclude,  from  the  facts  set  out  in  the  declara- 
tion, that  the  injury  was  brought  about  by  the  negli- 
gence and  imprudence  of  the  plaintiff  in  assuming  vol- 
untarily and  unnecessarily  a  position  on  the  platform  of 
the  car  admittedly  dangerous,  and  not  designed  for  the 
use  of  passengers. 

The  judgment  of  the  circuit  court  is  affirmed. 


2  Gates]         DECEMBER  TERM,  1902.  175 


Scott  ▼.  Wilson. 


Scott  v.  Wilson  et  al. 
( Ndshville.    December  Term,  1902. ) 

1.    BA8TABD8.    Legitimatioii.    Effect  ol. 

Legittmatlon  of  illegitimate  children  by  decree  of  the  county 
court,  as  provided  by  statute,  remoyes  the  taint  of  bastardy 
and  gives  such  children  the  same  inheritable  blood  as  if  they 
had  been  born  legitimate.     {Post,  pp.  179-180.) . 

Code  construed:     Sec.  6408  (S.);  4387  (M.  &  V.);  3642  (T.  ft  S. 

and  1858). 

• 

Cases  cited:  Swanson  v.  Swanson,  2  Swan,  446;  McKamie  v. 
Baskerville,  86  Tenn.,  459. 

9.  SAMB.  Property  of— Mother's  right  to  inherit,  not  affected  by 
legitimation.  Gase  in  Judgment. 
But  where  an  illegitimate  child  was  legitimated  by  his  putative 
father  on  an  application  to  the  county  court,  as  provided  by 
the  statute,  such  proceeding  did  not  alter  his  relation  to  his 
mother  nor  affect  her  right  to  inherit  from  him.  As  to  his 
mother,  he  was  still  illegitimate  and  hence  on  his  death  intes- 
tate, without  child  or  children  or  wife,  property  inherited  by 
him  from  his  father  descended  to  his  mother  to  the  exclusion 
of  the  heirs  at  law  of  his  father.    {Post,  pp.  176-182.) 

Code  cited  and  construed:  Sec.  4166  (S.);  3273  (M.  &  V.);  2423 
(T.  ft  S.  and  1858). 

Cases  cited:  Lawson  v.  Scott,  1  Terg.,  92;  McCormick  v.  Can- 
trell,  7  Yerg.,  615. 
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FROM  COFFEB. 


Appeal  from  the  Chancery  Oonrt  of  Coffee  County. 
Walter  S.  Bbarden^  Chancellor. 

R.  W.  Obeen  and  J.  E.  Willis,  for  Scott. 

J.  L.  EwELL  and  B.  P.  Bashaw,  for  Wilson  et  al. 


Mb.  Justice  MoAlisteb  delivered  the  opinion  of  the 
Court. 

This  record  presents  a  question  in  respect  of  the  right 
of  inheritance  from  a  bastard  who  had  been  duly  legiti- 
mated. 

The  bill  alleges  that  complainant,  John  Scott,  is  the 
brother  of  one  Andrew  J.  Scott,  who  died  in  Coffee 
county,  Tenn.,  in  August,  1900,  unmarried  and  intestate. 
He  left  an  estate  comprising  240  acres  of  land  and  some 
personalty,  altogether  estimated  to  be  worth  f5,000. 
The  decedent  left  surviving  him  one  child,  Andrew 
Edwin  Scott,  bom  out  of  lawful  wedlock,  but  duly  legiti- 
mated by  the  Coffee  county  court  at  its  April  term,  1888. 
This  legitimated  son  went  into  possession  of  his  father's 
estate,  and  became  the  absolute  owner  thereof. 

Andrew  Edwin  Scott  died  in  1901,  when  about  14 
years  of  age,  unmarried  and  intestate,  but  leaving  three 
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half-brothers,  Arthur  Bywater,  Allen  Jordan,  and 
Frank  Wilson,  sons  of  his  mothev,  who  had  been  three 
times  married.  It  is  alleged  that  Andrew  Edwin  Scott 
was  begotten  by  Andrew  J.  Scott  upon  the  body  of  the 
widow  Bywater.  Her  second  husband  was  one  John  B. 
Jordan ;  and  her  third,  one  Prank  Wilson.  Mrs.  Blanch 
Wilson  and  her  husband  Prank  Wilson  were  made  par- 
ties defendant  to  this  bill. 

The  present  bill  was  filed  by  John  Scott,  in  his  own 
behalf  and  in  behalf  of  the  other  brothers  and  sisters 
of  Andrew  J.  Scott,  deceased,  against  Blanch  Wilson 
and  her  three  legitimate  children,  Arthur  Bywater, 
Allen  Jordan,  and  Prank  Wilson,  for  the  purpose  of 
asserting  title  to  the  estate  of  Andrew  Edwin  Scott,  de- 
ceased. A  demurrer  on  behalf  of  Blanch  Wilson  and 
husband  was  interposed  to  the  bill,  assigning  for  cause, 
viz.: 

(1)  That  Andrew  Edwin  Scott  was  the  illegitimate 
son  of  the  defendant  Blanch  E.  Wilson. 

(2)  That  he  was  the  owner  of  the  property  described 
in  the  bill. 

(3)  That  he  died  intestate,  unmarried,  and  without 
issue.  It  follows,  under  the  laws  of  Tennessee,  that  his 
mother,  Blanch  Wilson,  inherits  his  estate,  both  per- 
sonal and  real,  and  that  the  complainant  and  his 
brothers  and  sisters  have  no  interest  therein. 

The  guardian  ad  litem  for  the  three  legitimate  sons 
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of  Mrs.  Blanch  Wilson  also  demurred,  assigning  the  fol- 
lowing causes,  to  wit: 

(1)  That  Andrew  Edwin  Scott  was  the  owner  of  the 
land  described  in  the  bill. 

(2)  That  he  died  intestate,  without  wife  or  child. 

(3)  That  he  had  been  l^itimated. 

(4)  That  he  left  no  brothers  nor  sisters  of  the  whole 
or  half  blood  of  the  paternal  line. 

It  therefore  follows,  under  the  laws  of  Tennessee,  that 
the  half-brothers  inherit  his  realty,  and  that  they,  with 
their  mother,  said  Blanch  Wilson,  inherit  jointly  the 
personal  estate,  and  that  the  complainant,  John  Scott 
and  his  brothers  and  sisters  named  in  the  bill,  have  no 
interest  in  the  estate  of  Andrew  Edwin  Scott — ^neither 
in  the  real  nor  personal  property,  etc. 

The  court  of  chancery  appeals  affirmed  the  decree  of 
the  chancellor  in  overruling  the  demurrer,  virtually 
holding  that  the  brothers  and  sisters  of  Andrew  J.  Scott, 
the  father  of  Andrew  Edwin  Scott,  were  entitled  to  the 
property. 

The  demurrants  appealed  to  this  court,  and  the  ques- 
tion for  our  decision,  upon  the  facts  stated  in  the  bill, 
is,  who  are  entitled  to  the  estate  of  Andrew  Edwin 
Scott?  The  contention  is  that  neither  the  mother, 
Blanch  Wilson,  nor  her  legitimate  children,  are  entitled 
to  any  part  of  the  estate,  because  the  said  Andrew  Ed- 
win Scott  was  legitimated  by  his  father,  Andrew  J. 
Scott,  and  that  complainants  are  his  next  of  kin. 

The  first  question  for  determination  is,  what  was  the 


2  Gates]        DECEMBER  TERM,  1902.  179 

Scott  V.  Wilson. 

status  of  Andrew  Edwin  Scott  at  his  death,  with  respect 
to  l^itimacy?  It  is  conceded  that  in  1888  the  said  bas- 
tard, upon  the  petition  of  his  putative  father,  Andrew 
J.  Scott,  was  legitimated  by  the  county  court  of  Coffee 
county.  The  statute  provides  that  the  effect  of  the 
Intimation  is  to  create  the  relation  of  parent  and  child 
between  the  petitioner  and  the  person  legitimated,  as  if 
the  latter  had  been  bom  to  the  former  in  lawful  wed- 
lock, r!: 

It  is  the  settled  law  that  illegitimate  children,  legiti- 
mated as  provided  by  statute,  are  capable  of  inheriting 
realty  as  heirs,  and  of  receiving  personalty  as  next  of 
kin,  both  lineally  and  collaterally,  in  the  same  manner 
as  if  they  had  been  bom  in  lawful  wedlock.  The  legiti- 
mation removes  the  taint  of  bastardy,  and  gives  such 
children  the  same  inheritable  blood  as  if  they  had  been 
bom  legitimately.  Stoanson  v.  Swanaon,  2  Swan,  446 ; 
McKamie  v.  Baskerville,  86  Tenn.,  459,  7  S.  W.,  194. 

But  the  question  remains,  how  is  the  estate  of  a  legiti- 
mated bastard  transmitted?  Section  4166,  Shannon's 
Code,  provides,  viz.:  "When  an  illegitimate  child  dies 
intestate  without  child  or  children,  husband  or  wife,  his 
real  and  personal  estate  shall  go  to  his  mother,  and  if 
there  be  no  mother  living,  then  equally  to  his  brothers 
and  sisters  by  his  mother,  or  the  descendants  of  such." 
Acts  1851-52,  c.  39. 

The  court  of  chancery  appeals  was  of  opinion  that 
this  statute  was  rendered  nugatory  by  the  decree  of 
legitimation.     Said  that  court,  viz. :     "By  virtue  of  the 
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decree,  he  (Edwin  Scott)  ceased  to  be  a  bastard,  and 
became  a  legitimate  child  of  Andrew  J.  Scott,  and  is 
therefore  not  an  illegitimate  child.  He  cannot  be  half 
legitimate  and  half  illegitimate,  nnder  the  law,  but  be- 
comes by  the  decree  legitimating  him  a  fuUfledged  legiti- 
mate child  of  Andrew  J.  Scott;  and  to  this  extent  the 
legal  status  existing  between  him  and  his  mother  and 
half-brothers  has  been  wiped  out  or  cured  by  statute, 
and  in  a  legal  sense  he  becomes  a  stranger  to  them,  so 
far  as  inheritable  blood  from  him  is  concerned.  He 
could  inherit  from  the  brothers  and  sisters  of  his  father. 
Why  not  they  from  him?" 

It  was  upon  this  line  of  reasoning  that  the  court  of 
chancery  appeals  held  that  the  brothers  and  sisters  of 
the  putative  father  of  the  illegitimate  took  the  property 
to  the  exclusion  of  the  natural  mother.  We  think  the 
court  of  chancery  appeals  was  in  error  in  its  decrea 
The  status  of  this  illegitimate  son  towards  his  mother 
was  not  changed  or  in  any  way  affected  by  the  legitima- 
tion proceedings  in  the  county  court.  The  statute  ex- 
pressly declares  that  the  effect  of  the  legitimation  is  to 
create  the  relation  of  parent  and  child  between  the  peti- 
tioner and  the  person  legitimated,  as  if  the  latter  had 
been  born  to  the  former  in  lawful  wedlock.  Shannon's 
Code,  sec.  5408.  The  mother  was  not  a  party  to  the  pro- 
ceeding and  hence  as  to  her  the  child  was  not  legiti- 
mated, as  if  the  latter  had  been  born  to  the  former  in 
lawful  wedlock.  It  is  very  clear  that  the  statute  does 
not  create  this  relation,  except  between  the  petitioner 
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and  the  person  legitimated.  We  think  the  primary  ob- 
ject of  this  statute  was  to  benefit  the  child,  and  to  enable 
hhn  to  inherit,  and  not  to  change  the  statute  so  as  to 
prevent  the  operation  of  the  statute  giving  his  estate 
to  his  mother. 

As  illustrating  the  idea  that  the  decree  of  legitimacy 
does  not  change  the  status  of  the  legitimated  child  to 
his  mother,  several  cases  in  our  reports  are  in  point. 
In  the  case  of  Lawson  v.  Scott,  1  Yerg.,  92,  it  was  held 
by  this  court  that  the  county  court,  in  a  decree  legitimat- 
ing a  child,  had  no  power  to  decree  the  custody  of  the 
child  to  the  I^itimating  father  against  the  consent  of 
the  mother.  Judge  Catron  used  this  language:  ^The 
reputed  father  of  an  illegitimate  child,  who  has  legiti- 
mated it  by  virtue  of  the  Acts  of  1805,  c.  2,  is  not,  in 
consequence  thereof,  entitled  to  its  custody.  The  county 
court  has  no  power  to  put  such  child  in  his  custody  or 
to  bind  it  out  contrary  to  the  wishes  of  the  mother, 
unless  the  child  is  a  pauper."  McCormick  v.  Cantrell, 
7  Yerg.,  615. 

The  eflfect  of  the  construction  of  the  legitimation  stat- 
ute  contended  for  by  complainant's  counsel  not  only 
compels  the  return  of  the  putative  father's  estate  to  his 
brothers  and  sisters,  but  transmits  to  the  relatives  of  the 
legitimating  parent  all  of  the  legitimated  son's  prop- 
erty acquired  by  his  own  efforts,  as  well  as  that  derived 
from  his  mother  or  from  other  sources.  It  also  pre- 
vents the  legitimated  bastard  from  inheriting  from  his 
own  mother.     If  this  construction  of  the  statute  is  cor- 
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rect,  then  a  father  has  it  in  his  power,  by  legitimating 
his  natural  offspring,  to  make  himself  and  his  relatiyes 
heirs  of  the  legitimated  bastard,  and  to  defeat  a  statute 
enacted  for  the  exclusive  benefit  of  the  mother  and  her 
children. 

The  rule  is  that  such  statutes  conferring  inheritable 
blood  upon  illegimates  must  be  strictly  construed,  and 
"are  to  be  confined  to  their  proper  purpose,  namely,  the 
legitimation  of  the  bastard  so  far  as  to  render  him  cap- 
able of  inheriting. ^^ 

We  are  therefore  of  the  opinion  that  the  mother's 
right  to  inherit  the  real  and  personal  estate  of  an  ille- 
gitimate child  is  not  at  all  affected  by  the  legitimation 
of  the  child  upon  the  petition  of  the  putative  father,  but 
that  as  to  his  mother  he  is  still  an  illegitimate,  and  her 
right  to  inherit  his  estate  is  absolute.  Shannon's  Code, 
sec.  4166. 

The  decrees  of  the  chancellor  and  court  of  chancery 
appeals  are  reversed,  the  demurrer  of  Mrs.  Blanch  Wil- 
son is  sustained,  the  demurrer  of  the  guardian  ad  litem 
is  overruled,  and  the  bill  is  dismissed. 
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•Benedict  Brothbbs  et  al.  v.  Davidson  County  et  ah    i^  «i 
{Nashville.    December  Term,  1901.) 

1.  TAXATIOK.  Constitational  exemption— The  term  ^'produce 
of  the  State"  embraces,  what. 

The  term  "produce  of  the  State"  as  used  in  article  2,  section  30, 
of  the  constitution  of  the  State,  exempting  from  taxation  all 
articles  manufactured  from  "the  produce  of  the  State"  embraces 
whatever  is  produced  or  grown  in  the  State,  or  is  the  yield  of 
the  State,  whether  it  be  crops  or  timber  or  coal  or  iron  or  mar- 
ble or  wood  or  any  other  article  which  may  be  treated  as  pro- 
duced or  grown  within  the  State  from  or  on  the  soil,  or  may  be 
found  in  the  soil.     {Post,  pp.  187-188.) 

Constitution  construed:    Art.  2,  sec.  30. 

S.  SAME.  Same.  Logs  and  lumber  are  exempt  as  "articles 
manufactured  from  the  produce  of  the  soil,"  when. 
Logs  grown  on  the  soil  of  the  State,  when  in  the  hands  of  and 
upon  the  yard  of  the  sawyer  or  mill-operating  manufacturer, 
ready  to  be  sawed,  and  the  lumber  upon  the  yard,  cut  from  said 
logs,  are  articles  manufactured  from  the  produce  of  the  St^te, 
within  the  meaning  of  article  2,  section  30  of  the  constitution 
of  the  State,  exempting  from  taxation  all  articles  manufactured 
from  the  produce  of  the  State.    {Post,  pp,  188-191.) 

Constitution  construed:    Art.  2,  sec.  30. 


FROM  DAVIDSON. 


*This  case  was  decided  at  the  December  term,  1901,  and  the 
opinion  filed  for  publication  during  that  term,  but  for  some  reason 
was  not  officially  reported  by  the  then  reporter.  It  is  now  pub- 
lished  by  the  order  of  the  court. — ^Reporter. 
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Appeal  from  Chancery  Court  of  Davidson  County. — 
H.  H.  Cook,  Chancellor. 

John  J.  Vbetbees^  W.  O.  Veetebbs  and  Moeton  B. 
Howell,  for  Benedict  Bros. 

K.  T.  McCONNico  and  Hill  McAustbr,  for  the  City 
of  Nashville. 

J.  A.  Cartwbight  and  Samuel  N.  Harwood,  for 
Davidson  County. 

The  Attorney-General  and  T.  B.  Johnson,  for  the 
State. 


Mr,  Justice, Wilkes  delivered  the  opinion  of  the 
Court. 

This  cause  was  heard  upon  demurrer  in  the  court 
below.  The  demurrer  was  overruled,  and  the  defend- 
ants have  appealed  to  this  court,  and  assigned  errors. 

The  defendants  are  the  county  of  Davidson,  the 
mayor  and  city  council  of  Nashville,  and  Len  K.  Hart, 
trustee  of  Davidson  county.  The  case,  as  made  by  the 
bill,  is  that  Benedict  Bros,  are  residents  of  Davidson 
county,  and  are  now,  and  have  been  for  twenty  years 
past,  manufacturers  of  and  dealers  in  lumber;  their 
place  of  business  being  in  Nashville,  Tennessee.  They 
were  called  upon  by  the  tax  assessors  for  a  statement 
of  personalty  taxable  in  their  hands   on   the   10th   of 


2  Gates]  DECEMBER  TERM,  1902.  185 

Benedict  Bros.  t.  OaTldson  Co. 

^- ^iM   ^^^^^mm  II ■  

January,  1900,  They  refused  to  list  as  taxable  a  quan- 
tity of  logs  and  lumber  which  they  had  in  their  yards 
on  that  day,  which  lumber  had  been  manufactured  from 
logs  cut  from  their  own  lands  in  the  State  of  Tennessee, 
and  from  logs  which  had  been  bought  by  them  from 
other  persons  owning  lands  in  the  State,  and  upon 
which  the  logs  grew.  Thereupon  the  tax  assessors  for 
the  county  and  city  assessed  complainants  as  owning 
personalty  consisting  of  lumber  and  logs  to  the  amount 
of  118,000.  The  State  tax  was  paid  under  protest  by 
complainants,  and  the  present  suit  is  to  recover  back 
the  tax  thus  paid  for  State  purposes  from  the  trustee, 
and  to  enjoin  the  collection  of  the  taxes  assessed  for 
county  and  municipal  purposes.  It  is  claimed  by  com- 
plainants that  the  property  thus  assessed  is  exempt 
from  taxation,  under  sections  28  and  30  of  article  2  of 
the  constitution  of  Tennessee.  The  assessment  law  in 
force  at  the  time  of  this  assessment  is  chapter  435  of 
the  Acts  of  1899,  and  by  section  2,  subsection  5,  of  the 
act,  it  is  provided  that  "all  growing  crops,  of  whatever 
nature  or  kind,  the  direct  product  of  the  soil  of  this 
State  in  the  hands  of  the  producer,  or  his  immediate 
vendee,  and  manufactured  articles  from  the  produce  of 
this  State  in  the  hands  of  the  manufacturer,  shall  be 
exempt  from  taxation."  Section  28,  of  article  2,  of  the 
constitution  of  the  state,  contains  the  following  words : 
"All  property,  real,  personal  or  mixed,  shall  be  taxed, 
but  the  l^slature  may  except  such  as  may  be  held  by 
the  State,  by  counties,  cities  or  towns,  and  used  exclu- 
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sively  for  public  or  corporation  purposes,  and  such  as 
may  be  held  or  used  for  purposes  purely  religious,  char- 
itable, scientific,  literary  or  educational,  and  shall  ex- 
cept one  thousand  dollars  worth  of  personal  property  in 
the  hands  of  each  taxpayor,  and  the  direct  product  of 
the  soil  in  the  hands  of  the  producer,  and  his  immediate 
vendee."  Section  30  of  the  same  article  is  as  follows : 
"No  article  manufactured  of  the  produce  of  this  State 
shall  be  taxed  otherwise  than  to  pay  inspection  fees." 
So  far  as  these  provisions  relate  to  the  direct  product  of 
the  soil,  in  the  hands  of  the  producer  and  his  immediate 
vendee,  and  to  articles  manufactured  of  the  product  of 
this  State,  they  are  mandatory  and  self-executing.  Com- 
plainants claim  exemption  from  taxation  upon  the  prop- 
erty assessed  under  and  by  virtue  of  each  of  these  pro- 
visions of  the  constitution  as  well  as  the  terms  of  the 
act  of  1899.  Without  construing  the  language  and 
provisions  of  section  28,  above  set  out,  which  we  think 
not  necessary  in  this  case,  we  proceed  to  inquire 
whether  the  property  thus  .assessed  is  exempt  under 
the  provisions  of  section  30. 

It  is  difficult  to  give  a  correct  definition  of  the  terms 
"articles  manufactured  of  the  produce  of  the  State." 
It  is  evident  that  they  are  not  the  same  as  the  direct 
product  of  the  soil,  in  the  hands  of  the  producer  or  his 
immediate  vendee.  The  direct  product  of  the  soil  is 
necessarily  in  every  instance  the  produce  of  the  State, 
but  it  does  not  follow  that  the  produce  of  the  State  is 
confined  to  the  direct  products  of  the  soU.    And  while 
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the  direct  product  of  th^  soil  is  necessarily  embraced 
within  the  terms  ^^produce  of  the  State/'  it  may  not  fall 
within  the  definition  of  ^^an  article  manufactured  of  the 
produce  of  the  State/*  To  illustrate:  Wheat  is  a  di- 
rect product  of  the  soil,  but  it  is  not  an  article  manu- 
factured of  the  produce  of  the  State.  Flour  made  of 
wheat  grown  upon  Tennessee  soil  is  an  article  manu- 
factured of  the  produce  of  the  State,  but  it  is  not  a  di- 
rect product  of  the  soil,  though  manufactured  out  of 
the  direct  product  of  the  soil.  Wheat  grown  on  Ten- 
nessee soil  is  exempt,  under  the  provision  of  section  28, 
supra,  while  flour  manufactured  of  such  wheat  is  not, 
but  is  exempt  only  under  section  30.  It  is  worthy  of 
note  that  the  exemption  contained  in  section  30,  of  ^Par- 
ticles manufactured  of  the  produce  of  the  State,"  orig- 
inated with  the  constitution  of  1796,  and  was  brought 
forward  into  the  constitutions  of  1834  and  1870  in  sub- 
stantially the  same  language,  while  the  exemption  in 
section  28  of  the  direct  products  of  the  soil,  in  the  hands 
of  the  producer  or  his  immediate  vendee,  originated 
with,  and  is  first  found  in  the  constitution  of  1870.  It 
is  a  fair  inference  that  our  constitution  makers  of  1870 
did  not  consider  the  terms  as  the  equivalent  of  each 
other,  and  that  they  intended,  by  incorporating  both 
provisions  in  the  constitution  of  1870,  to  make  an  ex- 
emption under  section  28,  which  had  not  previously 
existed  under  section  30.  We  are  of  opinion  that  the 
term  "produce  of  the  State"  is  intended  to  embrace 
whatever  is  produced  or  grown  in  the  State,  or  is  the 
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yield  of  the  State,  whether  it  be  crops  or  timber  or  coal 
or  iron  or  marble  or  wood,  or  any  other  article  which 
may  be  treated  as  produced  or  grown  "within  the  State 
from  or  on  the  soil,  or  may  be  found  in  the  soil.  It 
must  be  noted,  however,  that  it  is  not  "the  produce  of 
the  State,"  which  is  exempt  under  section  30,  but  "arti- 
cles manufactured  of  such  produce."  So  that  it  be- 
comes necessary  to  decide  what  is  an  article  manufac- 
tured, within  the  sense  of  this  provision.  The  ordinary 
definitions  of  the  word  "manufactured"  can  aid  us  but 
little.  There  will  be  no  dispute  but  that  an  article  ( for 
example,  a  piece  of  furniture),  when  reduced  to  its  fin- 
ished state,  as  a  table,  would,  in  the  hands  of  the  manu- 
facturer, come  under  the  head  of  a  "manufactured  ar- 
ticle," after  it  had  gone  through  the  many  stages  to 
reach  that  condition.  And  the  troublesome  question 
is,  when  did  it  become  manufactured?  Originally  the 
tree  out  of  which  the  material  came  was  growing  in  the 
forest.  This  tree  with  saw  or  ax,  was  felled  to  the 
ground.  Next  it  was  cut  into  lengths  or  logs,  and  in 
that  shape  became  a  merchantable  timber.  These  were 
transported  to  the  mill,  and  sawed  into  rough  lumber. 
This  rough  lumber  was  afterwards  ripped  into  desirable 
sizes  and  lengths.  Then  the  material  went  through  a 
planing  or  smoothing  process ;  then  a  process  of  joining 
or  adjusting  the  pieces  one  to  another;  then  a  process 
of  being  fastened  in  shape;  next,  a  polishing  process, 
it  may  be  an  oil  or  varnish  finish;  and  other  manipu- 
lations known  to  the  trade  for  converting  the  crude 
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material  into  handsome  and  useful  shapes  and  ap- 
pearances, ultimately  designed  as  ^^f urniture ;''  and  all 
these  different  processes  may  have  been  conducted  by 
different  parties.  Now,  at  what  stage  of  this  process 
does  the  article  become  exempt  as  a  manufactured  ar- 
ticle? Evidently  the  purpose  of  the  exemption  is  to  en- 
courage manufacturing,  and  the  pertinent  question  is, 
shall  a  construction  be  placed  upon  the  clause  which 
virtually  says  that,  when  the  last  finishing  strokes  have 
been  put  upon  the  articles,  it  becomes  exempt  in  the 
hands  of  the  manufacturer,  and  not  until  then,  or  shall 
we  say  the  exemption  b^ins  when  the  first  act  of  man- 
ufacturing is  done,  or  at  some  intermediate  stage?  Did 
the  makers  of  the  constitution  mean  to  say  to  the  man- 
ufacturer: "Your  product  shall  be  exempt  in  your 
hands  if  by  your  good  fortune  it  can  reach  the  finished 
stage,  but,  if  by  my  good  fortune  and  the  aid  of  my 
machinery  I  can  catch  the  material  in  any  intermediate 
stage  between  the  log  and  the  table,  you  must  pay  taxes 
upon  it.  In  other  words,  you,  the  manufacturer,  and 
you,  the  tax  gatherer,  shall  start  on  equal  terms  when 
the  log  is  placed  on  the  yard  of  the  mill  manufacturer. 
It  must  then  be  a  race  of  diligence  between  you  from 
that  time  to  the  time  the  table  is  finished  and  ready  for 
market.  If  you,  the  manufacturer,  can  by  any  means, 
open  or  secret,  convert  the  log  into  the  table  before  the 
tax  gatherer  catches  you,  then  it  is  exempt;  otherwise 
it  is  not." 
We  cannot  think  this  is  a  correct  view.    The  pro- 
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cess  of  manufacturing  begins  at  least  when  the  log  Is  on 
the  yard  for  the  purpose  of  being  sawed.  When  it  is 
sawed  into  rough  lumber,  and  when  that  is  ripped  into 
sizes  and  lengths,  and  when  these  are  fastened  together^ 
and  fitted  one  piece  to  another,  and  when  the  article  is 
being  x>olished,  glazed,  rubbed,  or  varnished,  in  all  the 
stages  from  the  time  the  log  is  on  the  yard  until  it 
appears  finished  by  the  manufacturer,  the  exemption 
attaches  and  continues.  Bough  lumber  and  logs  are 
articles  of  commerce,  and  for  many  purposes  they  are, 
in  this  condition,  finished,  and  are  not  intended  to  be 
further  manipulated;  and  so,  also,  is  lumber  which  has 
been  ripped  into  lengths  or  dressed  for  use.  Logs  are 
used  in  house  or  bridge  building  without  further  change. 
The  exact  question  in  this  case  is  whether  logs,  in  the 
hands  of  the  mill-operating  manufacturer,  and  the 
lumber,  when  cut  by  him  into  larger  or  smaller  shapes 
and  pieces,  are  exempt.  We  are  not  dealing  with  a  con- 
dition where  the  owner  of  the  tree  has  felled  it,  and  cut 
it  into  lengths  to  be  shipped  to  a  foreign  market  and  sold 
as  logs ;  nor,  on  the  other  hand,  are  we  dealing  with  the 
case  of  the  same  owner  who  may  have  felled  his  trees, 
and  cut  them  into  lengths  in  the  forest,  with  a  view  of 
hauling  them  to  his  own  mill,  and  then  converting  them 
by  sawing  them  into  lumber.  Neither  of  these  cases  is 
presented.  But  we  have  the  case  of  logs  upon  the  yard  of 
the  sawyer  or  mill-operating  manufacturer,  ready  to  be 
sawed,  and  lumber  upon  the  yard,  already  sawed.  Nor 
are  we  dealing  with  the  question  of  the  taxability  of  the 
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finished  article  after  it  has  left  the  hands  of  the  mann- 
factnrer,  and  gone  into  the  hands  of  the  dealer  or  con- 
sumer. We  express  no  opinion  as  to  the  application 
of  the  constitutional  exemption  to  any  of  these  condi- 
tions, as  they  are  not  involved  in  the  present  case.  We 
do  not  consider  the  cases  cited  from  California  in  point, 
as  they  turn  upon  different  facts  and  different  constitu- 
tional provisions.  Nor  do  we  find  any  other  authorities 
in  conflict  with  this  holding. 

We  are  of  opinion  that,  under  the  facts  in  this  record, 
the  logs  upon  the  yard,  in  the  hands  of  the  mill-oper- 
ating manufacturer  and  his  property,  and  lumber  rough 
and  smooth,  cut  by  him  from  such  logs  grown  on  Ten- 
nessee soil,  are  articles  manufactured  from  the  produce 
of  the  State,  and  exempt  under  the  provisions  of  section 
30,  article  2,  of  the  constitution;  and  the  demurrer  was 
therefore  properly  overruled,  and  complainants,  under 
the  allegations  of  their  bill,  are  entitled  to  recover  back 
the  taxes  paid  the  State,  and  to  perpetually  enjoin  the 
taxes  assessed  by  the  county  and  city ;  and  the  decree  of 
the  court  below  is  therefore  affirmed,  and  the  cause  re- 
manded, at  costs  of  defendants  for  the  appeal. 

DISSENTING  OPINION. 

Mb.  Justice  Beard  delivered  the  following  dissenting 
opinion : 

While  barely  conceding  that  the  majority  may  be 
right  in  their  holding  that  lumber  sawed  from  logs 
which  are  the  produce  of  the  State  may  fall  within  the 
class  of  articles  exempt  from  taxation  under  section  30 
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of  article  2  of  the  constitution,  I  altogether  dissent  from 
the  holding  that  the  logs  themselves,  thoagh  in  the 
hands  of  the  sawyer,  can  in  any  proper  sense  be  called 
"articles  manufactured  for  use,"  and  thus  be  given  the 
l)enefit  of  the  exemption.  Burrill  defines  "to  manufac- 
ture^^ thus:  "The  process  of  making  a  thing  by  art." 
And  Abott  gives  the  meaning  of  the  term  "manufac- 
ture" as  "whatever  is  made  by  human  labor,  either  di- 
rectly or  through  the  instrumentality  of  machinery." 
The  definition  of  Webster  is :  "To  make  or  fabricate 
from  raw  materials  by  the  hand,  by  art,  or  machinery, 
and  work  into  forms  convenient  for  use."  Worcester, 
in  effect,  gives  the  term  the  same  meaning.  All  these 
definitions  imply  that  by'  a  combination  of  skill  and 
labor  the  raw  or  crude  material  has  taken  on  a  new 
form,  convenient  for  use.  I  think  the  popular  acceptance 
of  the  term  is  the  same  as  that  of  the  lexicographers, 
and  that  a  layman  of  ordinary  intelligence  in  the  use 
of  words  would  be  surprised  to  find  that  one  which  he 
had  long  applied  to  articles,  the  output  of  skilled  work- 
manship, also  embraces  "saw  logs,"  in  whosesoever 
hands  they  chanced  to  be.  Upon  examination  it  will 
be  found  that  the  courts  have  applied  to  the  term  the 
same  meaning  as  have  lexicographers  and  the  plain 
people.  In  Evening  Journal  Ass^n  v.  State  Board  of 
Assessors,  47  N.  J.  Law,  38,  54  Am.  Rep.,  114,  the  court 
embodies  in  the  text  of  its  opinion,  the  definition  given 
in  Brande's  Encyclopedia,  as  follows:  "Mr.  Brande 
defines  "manufacture"  as  a  term  employed  to  designate 
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the  changes  or  modifications  made  by  art  or  industry  in 
the  form  or  substance  of  material  articles,  in  the  view  of 
making  them  capable  of  satisfying  some  want  or  desire 
of  man;  and  manufacturing  industry  to  consist  in  the 
application  of  art,  sciences,  or  labor,  to  bring  about  cer- 
tain changes  or  modifications  of  already  existing  mate- 
rial.'*  In  Carlin  v.  Assurance  Co.,  57  Md.,  526,  40  Am. 
Rep.,  440,  it  is  said :  "Whilst,  from  its  derivation,  the 
primary  meaning  of  the  word  ^manufacture'  is  making 
with  the  hand,  this  definition  is  too  narrow  for  its  pres- 
ent use.  Its  meaning  has  expanded  as  workmanship 
and  art  have  advanced,  so  that  now  nearly  all  artificial 
products  of  human  industry,  nearly  all  such  materials 
as  have  acquired  changed  conditions,  or  new  and  specific 
combinations,  whether  from  the  direct  action  of  the 
human  hand,  from  chemical  processes  divined  and  di- 
rected by  human  skill,  or  by  the  employment  of  machin- 
ery •  •  •  are  now  commonly  designated  as  manu- 
factured." To  like  eflFect,  are  Lauorence  v.  Allen,  7 
How.,  794,  12  L.  Ed.,  914 ;  Bew  v.  Wheeler,  2  Barn.  & 
Aid.,  349 ;  Murphy  .v.  Arnson,  96  U.  S.,  134,  24  L.  Ed., 
773;  Norris  v.  Com.,  27  Pa.,  496.  I  think,  under  no 
proper  rule  of  construction,  can  a  saw  log  be  brought 
within  these  definitions.  If  it  is  an  article  manufac- 
tured from  the  produce  of  the  State,  then  the  owner  of 
the  trees  who  felled  it  and  divided  it  into  cuts  of  suit- 
able lengths  for  the  use  of  the  sawyer  is  a  "manufac- 
turer," and  yet  who  would  so  pervert  the  meaning  of 
that  term?    Or  who  would  say  that  the  log  as  it  lay 
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upon  the  ground  was  a  manufactured  article?  In  what 
respect  has  it  ^^acquired  changed  conditions,  of  new  and 
specific  combinations?"  Its  form  has  not  been  altered 
from  what  it  was  when  it  was  a  part  of  the  tree.  It  has 
been  simply  disseyered  from  the  trunk  or  stock  of  the 
tree,  and  is  now  prostrate,  when,  before  the  ax  of  the 
laborer  was  applied,  forming  a  part  of  the  stock  or 
trunk,  it  stood  upright.  But  it  is  said  when  it  is  de- 
livered  to  the  sawyer  the  first  step  is  taken  in  the  manu- 
facturing process,  and  then,  at  least,  it  falls  under  the 
protection  of  this  clause  of  the  constitution.  That 
would  be  so  if  the  protection  was  given  to  the  manufac- 
turer and  his  property,  as  property.  While  the  purpose 
of  this  provision  is  to  encourage  the  conversion  of  home 
products  into  manufactured  articles,  yet  this  was  not 
done  by  exempting  either  the  manufacturer  or  his  prop- 
erty, as  such.  It  is  "the  article  manufactured  of  the 
produce  of  this  State,"  and  not  the  materials  from  which 
the  article  is  made,  in  their  crude  and  unmodified  form 
or  condition,  which  this  clause,  by  its  terms,  protects, 
"an  article  ready  for  convenient,  immediate  and  general 
use."  Carpenter  v.  Brusle  (La.),  12  South.,  483.  It  is 
suggested,  however,  in  the  opinion  of  the  majority,  as  a 
reason  for  assigning  a  saw  log  to  the  category  of  manu- 
factured articles,  that  in  this  way  an  indecent  race  of 
diligence  between  the  tax  gatherer  and  the  manufac- 
turer will  be  avoided,  and  that  any  other  view  will  place 
the  agent  of  the  State  on  the  alert  to  catch  the  material 
this  side  the  finished  product,  and  the  manufacturer  on 
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his  gnardy  and  to  his  utmost  speed,  in  his  efforts  to 
reach  a  point  where  he  will  be  free  from  taxation.  - 1 
submit  that  this  peril  is  imaginary  rather  than  real. 
For  it  is  to  be  observed  that  not  only  is  the  finished 
product — for  instance,  sideboard  or  table  or  win* 
dow  or  door — exempt  under  this  clause,  but  also  and 
equally  the  finished  materials  op  parts  of  these  various 
articles  which  the  maufacturer  has  on  hand  on  the  lOtb 
of  January,  and  which  simply  need  adjusting  or  putting 
together  to  complete  his  perfect  work.  For  these  ma- 
t^ials  or  parts  have,  as  the  result  of  skill  and  labor, 
acquired  changed  conditions,  and  are  ready  for  con- 
venient and  immediate  use,  and  so  answer,  as  would  the 
article  which  they  are  intended  to  complete,  the  require- 
ment of  the  clause  in  question.  In  Correlo  v.  Lynch,  65 
Cal.,  273,  3  Pac,  889,  there  was  an  effort  made  by  a 
purchaser  of  firewood  to  be  used  by  him  in  burning 
bricks  in  his  kiln  to  hold  the  seller  liable  for  loss  in- 
curred by  reason  of  the  unfitness  of  the  wood  for  that 
purpose,  under  a  section  of  the  California  Code  which 
makes  the  manufacturer  of  an  article  "under  an  order 
for  a  particular  purpose  a  warrantor,"  by  the  sale, 
"that  it  is  reasonably  fit  for  the  purpose,"  but  the  court 
repudiated  the  claim  upon  the  ground  that  firewood  was 
not  a  manufactured  article;  and  yet  firewood  is  no 
cruder  than  saw  logs,  and  it  has  approached  nearer  the 
purpose  for  which  it  was  intended  than  the  former.  An 
article  in  the  constitution  of  Louisiana  exempts  from 
taxation  for  a  period  of  thirty  ye^rs  "the  capital,  ma- 
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chinery,  and  other  property  employed  in  the  manufac- 
ture of  furniture  and  other  articles  of  wood."  In  Mar- 
tin V.  City  of  New  Orleans,  38  La.  Ann.,  397,  58  Am. 
Rep.,  194,  it  was  held  that  the  capital  and  machinery 
employed  in  the  production  of  dressed  lumber,  tongued 
and  grooved  moldings,  sashes,  doors,  etc.,  were  exempt 
under  this  provision,  because  each  of  these  articles  was 
^^manufactured  by  machinery  and  of  lumber  .  .  . 
complete  in  itself,  and  ready  for  immediate,  convenient 
and  general  use."  In  Carre  v.  City  of  New  Orleans,  41 
La.  Ann.,  996,  6  South.,  893,  it  was  ruled  that  materials 
used  in  the  construction  of  cabins  and  rough  planks 
were  not  "articles  of  wood,"  so  as  to  give  the  plant  en- 
gaged in  their  manufacture  the  benefit  of  this  exemp- 
tion, because  they  were  not  complete,  separate  articles, 
intended  for  immediate  and  convenient  use ;  and  in  Car- 
penter V.  Brttsle,  supra,  the  same  rule  was  applied  to  a 
manufactory  of  bridge  timbers.  The  authority  of  the 
California  and  Louisiana  cases  is  against  the  view  of 
the  majority  as  to  the  exemption  of  saw  logs  under  sec- 
tion 30  of  article  2  of  the  constitution,  and  the  logic  bb 
well  as  the  exact  holding  of  the  cases  from  Louisiana 
would  equally  exclude  rough  lumber  in  the  hands  of  the 
sawyer  from  the  benefit  of  the  exemption.  In  my  opin- 
ion, it  requires  a  construction  of  very  doubtful  liber- 
ality of  that  clause  to  bring  rough  lumber  within  its 
meaning,  as  an  "article  manufactured  of  the  produce  of 
the  State,"  but  that  it  is  straining  it  bey(^md  all  proper 
limits  when  it  is  made  to  embrace  saw  logs.  I  therefore 
dissent  from  the  view  of  the  majority. 
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JACKSON,  APRIL  TERM,  1903. 


Railroad  Company  v.  Smith. 
{Jackson.     April  Term,  1903.) 

1.  COMMOK   0A&RIEB8.     Liable    only    for   wanton    injury, 
where  there  is  no  relation  oi  carrier  and  paBsenger. 

If  the  relation  of  passenger  and  carrier  has  never  been  estab- 
lished, or  if  it  has  been  forfeited  by  the  passenger,  the  car- 
rier owes  him  no  duty,  and  will  be  liable  to  him  only  for  willful, 
wanton  or  intentional  injury.    {Post,  pp.  201-202.) 

2.  SAHB.    Relation  of  carrier  and  passenger  is  not  established, 
when. 

Where  a  person  boards  a  train  without  a  ticket,  and  when  the  con- 
ductor in  uniform  passes  through  the  car  calling  for,  and  taking 
up  the  tickets  and  fares,  it  is  the  duty  of  such  person,  when  the 
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conductor  approaches  him,  to  tender  the  fare  in  money,  and  to' 
notify  the  conductor  of  his  destination,  and  when  he  fails  to  do 
BO,  and  the  conductor  fails  to  discover  him,  the  relation  of 
carrier  and  passenger  is  not  established.     {Post,  pp.  202-203.) 
8.    8AXB.    Duty  of  conductor  to  look  alter  whom  as  passengerSy 
when. 
When  the  conductor  has  called  for  tickets,  and  ascertained  the 
destination  of  passengers,  he  can  only  be  required  to  see  after 
those,  whom,  by  proper  diligence,  he  has  been  able  to  discover, 
and  not  after  those  who  evaded  or  neglected  to  pay  fare  or 
notify  him  of  their  destination,  and  especially  is  this  true  of 
persons  who  enter  or  leave  the  coach  improperly,  and  at  a  point 
where  they  can  not  be  seen  by  the  conductor.     {Post,  p.  203.) 


FROM  TIPTON. 


Appeal  in  error  from   the  Circuit  Court  of  Tipton 
County. — Thos.  J.  Flippin,  Judge. 

Charles    B.    Simonton    &    Son    and  Fentress  & 
Cooper,  for  Kailroad  Company. 

R.  W.  Sanford,  for  Smith. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  an  action  for  damages  for  personal  injuries* 
It  was  tried  before  a  jury  in  the  court  below,  and  there 
was  a  verdict  and  judgment  for  f  1,000.  There  was  an 
error  in  the  original  judgment,  for   which   it  was  re- 
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versed  by  this  court,  and  on  remand  the  judgment  was 
corrected.  The  railroad  company  has  appealed  and  as- 
signed errors. 

The  facts,  so  far  as  necessary  to  be  stated,  are  that 
plaintiff  was  a  young  lady  nineteen  yea^  of  age,  and 
resided  with  her  father  at  Brighton,  a  station  seven 
miles  south  of  Covington  on  the  Illinois  Central  Rail- 
road. She  went  to  Covington  on  the  twenty-ninth  of 
November,  1900  (Thanksgiving  Day),  with  her  brother, 
Elmer,  a  lad  twelve  years  of  age.  In  the  evening  she 
went  with  him  to  the  station,  expecting  to  send  him 
home,  and  to  remain  all  night  in  Covington  herself. 
Her  brother  was  not  willing  to  return  home  without  her, 
and,  after  much  time  spent  in  vain  efforts  to  persuade 
him,  they  got  upon  the  train  together,  not  having  bought 
any  tickets,  she  giving  as  a  reason  that  she  was  trying 
to  persuade  her  brother  to  go  alone  until  too  late  to  get 
tickets,  and,  moreover,  that  she  thought  the  money 
would  be  as  good  as  a  ticket.  She  and  her  brother  en- 
tered the  rear  end  of  the  ladies'  coach  with  other  pas- 
sengers, and  took  seats;  she  says  near  the  back  end,  he 
says  about  the  middle  of  the  coach.  She  was  accus- 
tomed to  riding  on  the  train,  and  often  went  from  her 
home  to  Covington  and  Memphis,  and  had  gone  upon 
the  same  evening  train  on  previous  occasions  when  she 
had  tickets.  She  made  no  inquiry  whether  the  train 
would  stop  at  Brighton,  her  destination.  She  knew 
that  that  station  was  a  flag  station,  and  trains  did  not 
stop  there  unless  there  were  passengers  to  get  off  of  the 
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train,  or  the  train  was  flagged  to  let  passengers  on. 

The  coach  was  fnll  of  passengera  They  (the  sister 
and  the  brother)  state  that  they  had  their  fares  in  their 
hands,  bnt  the  conductor  did  not  call  upon  them  foif 
tickets  nor  the  passage  money,  nor  did  they  olBfer  it  to 
him,  nor  tell  him  that  they  wanted  to  stop  at  Brighton. 
The  conductor  says  he  passed  through  the  train  between 
€!oyington  and  Brighton,  and  called  for  and  took  up 
tickets  and  fares.  He  was  in  uniform,  and  stated  that 
as  he  approached  the  passengers'  seats  he  would  call 
for  tickets,  and  take  up  all  that  were  offered,  or  that 
he  could  discover.  The  porter  was  with  him,  and  says 
that  as  the  conductor  would  go  through  the  cars  he 
would  call  out  "Tickets.  *'  No  ticket  for  Brighton  was 
presented,  and  no  fare  paid  to  that  point  by  anyone; 
and  the  conductor  says  he  did  not  know  that  anyone 
desired  to  get  off  at  Brighton,  and  he  would  not  have 
stopped  there,  if  it  had  not  been  that  the  train  was 
flagged  to  stop  and  let  on  a  United  States  mail  in- 
spector, who  was  there  waiting  for  a  train.  At  Coving- 
ton, the  conductor,  when  the  train  stopped,  had  gone 
immediately  to  the  ticket  office  for  telegraph  orders, 
and  did  not  assist  passengers  to  board  the  train,  though 
quite  a  number  got  on. 

As  the  train  approached  Brighton,  it  was  flagged 
and  signaled  to  stop,  and  the  conductor  entered 
the  front  door  of  the  ladies'  coach,  and  called 
out  "Brighton."  No  person  arose  or  indicated 
a  purpose  to  get  off.    The  conductor  stepped  down  on 
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the  platform  at  the  front  end  of  the  car,  the  uBnal  place 
for  passengers  to  alight,  and  stood  ready  to  help  pas- 
sengers on  or  ofF;  and,  after  seeing  the  waiting  mail 
agent  get  on  the  car,  signaled  the  engineer  to  go  ahead, 
and  the  train  started. 

After  the  conductor  passed  out  of  the  front 
door,  plaintiff,  with  her  brother,  went  out  of  the  rear 
end  of  the  coach,  which  was  somewhat  dark,  and 
proceeded  to  alight  The  train  started  as  she  was 
stepping  from  the  bottom  step,  and  she  fell  on  the  plat- 
form, a  smooth  crushed-stone  surface,  and  broke  her 
thigh  bone,  causing  a  serious  injury.  It  appears  that 
her  brother  stepped  off  the  cars  after  she  did,  and 
reached  the  ground  safely. 

The  trial  judge  charged  the  jury,  in  substance,  that 
the  company,  under  the  circumstances  of  the  case, 
owed  the  plaintiff  ordinary  care  and  prudence  to  see 
that  she  was  not  injured,  and  this  was  due  her,  though 
she  had  never  paid  her  fare,  or  offered  to  do  so,  and 
though  she  attempted  to  leave  the  car  without  paying, 
and  forfeited  all  rights  as  a  passenger,  that  the  duty 
of  the  company  in  such  case  was  one  of  ordinary  dili- 
gence, and  not  the  highest  kind  of  diligence  required 
towards  passengers  who  had  paid  fare;  and,  if  the  con- 
ductor did  not  stop  a  reasonable  time  for  all  passengers 
to  alight,  the  company  would  be  liable 

We  are  of  opinion  that  the  court  was  in  error  in  part 
of  this  instruction.  If  the  relation  of  carrier  and  pas- 
senger had  never  been  established,  or  if  it  had  been  for- 
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felted  by  the  passenger^  the  company  owed  her  no  dnty, 
and  would  be  liable  to  her  only  for  willful,  wanton,  or 
intentional  injury. 

We  cannot  see  how  the  company  was  under  any 
obligation  to  hold  the  train  for  the  plaintiff  to 
alight  beyond  the  usual  halt,  which  the  conductor  says 
was  made^  when  the  conductor  did  not  know,  and  with- 
out his  fault  could  not  know,  that  she  wanted  to  alight, 
or  that  she  was  a  passenger,  or  that  any  passenger  in- 
tended to  alight;  and  this  is  all  conceded  by  the  plain- 
tiff herself.  He  had  adopted  all  the  usual  precautions 
to  ascertain  if  there  were  any  passengers  for  Brighton, 
and  the  usual,  though  apparently  unnecessary  warnings 
for  any  to  alight  that  might  be  aboard.  The  plaintiff 
left  the  car  at  an  unusual  place — ^the  rear  of  the  coach 
— in  the  night,  and  was  not,  and  could  not  be,  seen  by 
the  conductor  from  his  usual  place  of  observation,  and 
he  was  totally  ignorant  that  she  was  on  the  train  and 
wanted  to  get  off.  We  are  unable  to  see  any  negligence 
on  the  part  of  the  conductor,  or  any  duty  the  company 
was  under  to  plaintiff.  If  he  had  seen  her,  and  recog- 
nized that  she  was  attempting  to  alight,  he  would  have 
been  under  obligation  to  give  her  reasonable  time  to  get 
off;  but,  not  knowing  anything  whatever  of  her,  there 
could  be  no  obligation  to  wait  for  her — certainly  not 
longer  than  the  usual  halt. 

We  are  of  the  opinion  that  a  conductor  upon  a  train 
of  a  commercial  road  cannot  be  required  absolutely  to 
see  and  know  at  all  hazards  every  person   who  may 
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attempt  to  get  on  and  off  his  train.  He  cannot  be  at 
each  entrance  to  each  coach,  and  see  each  person  who 
may  attempt  to  enter  or  leave.  When  he  has  called  for 
tickets,  and  ascertained  the  destination  of  his  passen- 
gers, he  can  only  be  required  to  see  after  those  whom, 
by  proper  diligence,  he  has  been  able  to  discover,  and 
not  after  those  who  have  evaded  or  neglected  to  pay 
fare  or  to  notify  him  of  their  destination ;  and  especially 
is  this  true  of  persons  who  enter  or  leave  the  coach 
improperly,  and  at  a  point  where  they  cannot  be  seen 
by  the  conductor.  It  is  the  duty  of  the  passenger,  when 
the  conductor  approaches  him  collecting  fares  and  call- 
ing for  them,  to  tender  his  ticket  or  money,  and,  in  the 
latter  event,  to  notify  the  conductor  of  his  destination ; 
and  the  conductor  must  take  notice  of  the  destination 
of  each  passenger  known  to  him,  or  that,  in  the  dis- 
charge of  his  duty,  he  may  be  able  to  discover,  but  can- 
not be  held  liable  for  those  who  do  not  come  under  his 
notice  by  evading  payment  of  fare. 

We  are  of  opinion  there  is  error  in  the  judgment  of 
the  court  below  upon  the  features  indicated,  and  it  is 
reversed,  and  the  cause  remanded  for  a  new  trial.  Ap- 
pellee will  pay  costs  of  appeal. 
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H.  L.  Bedford  et  al.  v.  Wm.  H.  Bbdfobd  et  al. 
{Jackson.    April  Term,  1903.) 

1.  WILLS.  Power  of  sale  of  property  vested  in  ezecutore  by 
implication,  when. 
It  iB  well  settled  law  that  when  a  testator  directs  property  to  be 
sold  without  expressly  vesting  the  power  in  any  one,  and  the 
proceeds  of  the  sale  are  made  a  trust  fund  or  are  to  be  dis- 
tributed by  the  executors,  the  power  to  make  a  sale  is,  by  im- 
plication. Tested  in  the  executors.     {Post,  pp.  208-211.) 

Oases  cited  and  approved:  Qee  v.  Oraves,  2  Head.,  239;  Queener 
V.  Trew,  6  Heisk.,  69;  Meakings  v.  Cromwell,  1  Seld.,  139;  Parker 
V.  Sparkman,  2  Tenn.  Cas.,  645;  Rankin  v.  Rankin,  36  HI.,  298; 
Silverthom  v.  McKinster,  12  Pa.,  71 ;  Vaughan  v.  Farmer,  90  N. 
C,  607;  Mandlebaum  v.  McDonell,  29  Mich.,  84;  Clark  v.  Horn- 
thai,  47  Miss.,  469;  Davis  v.  Hoover,  112  Ind.,  423. 

8.  8AMB.  Power  of  sale  vested  in  executors  coupled  with  an  in- 
terest may  be  executed  by  the  survivors. 
When  the  power  of  sale  of  land  vested  in  executors  is  coupled 
with  an  interest,  and  a  ti*ust  is  created,  the  survivors  are  fully 
authorized  to  execute  the  power  originally  vested  in  all  of  the 
executors,  and  a  sale  made  by  the  survivors,  in  the  execution  of 
such  power,  will  be  valid  and  effective  to  pass  the  title  to  the 
property.     {Po9t,  pp.  208.  211.) 

Case  cited  and  approved:  Fitzgerald  v.  Standlsh,  102  Tenn.,  389. 

8.    8AMB.    Sxeoutors'  exercise  of  discretion  conferred  in  power 
of  sale  is  conclusive  and  not  subject  to  review. 
When  the  executors  are  authorized  to  divide  the  property,  or  sell 
it  for  division,  the  exercise  of  their  discretion  as  to  the  neces- 
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Bity  or  propriety  of  a  sale.  Instead  of  a  dlylslon,  will  be  conda- 
Bive  and  not  subject  to  review.     (Post,  pp,  208,  211.> 

Cases  cited  and  approved:    Plt2gerald  v.  Standish,  102  Tenn.,  389; 
Matthews  v.  Capshaw,  109  Tenn.,  480.  . 

4.  SAMIi.  Bqoitable  conversion  of  realty  into  personalty  by 
direction  of  sale,  when. 
The  doctrine  of  (Conversion  of  real  into  personal  property  is  rec- 
ognized in  this  State,  and  a  provision  for  the  sale  of  real  estate 
and  distribution  of  the  proceeds  contained  in  a  will  is  evidence 
sufficient  to  show  the  intention  of  the  testator  to  make  such 
a  conversion,  and  is  effective  to  do  so.  But  the  intention  to 
make  the  conversion  must  be  clear  and  certain,  and  the  direc- 
tion to  sell  the  land  for  that  purpose  Imperative  and  uncondi- 
tional. The  intention  must  appear  by  explicit  direction  and  the 
conversion  be  obligatory  upon  the  executor  or  trustee.  If  the 
direction  to  sell  is  made  to  depend  upon  contingencies,  or  dis- 
cretion is  given  to  the  executors  to  sell  for  distribution  or  divide 
the  property  in  kind,  the  intent  of  the  testator  to  make  a  con- 
version is  not  sufficiently  evident  and  positive  and  none  is  ef- 
fected. {Post,  pp.  208,  211-213.) 
Cases  cited  and  approved:  Wheeless  v.  Wheeless,  92  Tenn.,  296; 
Wayne  v.  Fouts,  108  Tenn.,  145. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County.- 
F.  H.  Heiskell^  Chancellor. 

H.  D.  MiNOB^  for  complainants. 
H.  M.  McKay,  for  defendants. 
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Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

Benjamin  W.  Bedford,  having  first  made  his  will, 
died  October  24, 1883,  at  his  residence  in  Shelby  county, 
Tennessee.  The  first  clause  of  the  will  directs  the  exec- 
utors to  convey  to  certain  parties  lands  the  testator  had 
sold  them,  when  the  balance  of  the  purchase  money 
should  be  paid.  The  remainder  of  the  will  is  in  these 
words : 

'^It  is  my  last  will  and  wish  that  my  house  and  lot  on 
Madison  street,  Memphis,  of  twenty-seven  by  sixty-eight 
feet  of  the  original  lot  number  102,  at  the  southeast 
corner  of  Madison  street  and  Front  alley,  and  directly 
opposite  the  First  National  Bank  in  Memphis,  be  rented 
out  annually  for  the  next  twenty  years  after  my  death, 
and  at  the  end  of  said  twenty  years  said  house  and  lot 
be  sold  or  divided. 

"As  regards  my  two  hundred  and  forty  acres  of  land 
in  Hillsboro  county,  Florida,  and  all  the  land  I  may 
hereafter  own  in  Florida,  I  wish  disposed  of  by  sale  or 
division  as  my  executors  may  think  best  or  to  retain  it 
for  sale  or  division  until  the  orange  trees  can  bring 
oranges,  to  do  that  which  they  may  think  best  for  the 
interest  of  my  descendants. 

"I  wish  all  my  property  or  the  proceeds  of  the  same 
to  be  divided  into  three  parts,  one  part  to  go  to  my  son, 
Hugh  L.  Bedford,  one  part  to  the  children  of  my  de- 
ceased son,  Julian  Bedford,  and  one  part  to  the  children 
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of  my  deceased  son,  Benjamin  W.  Bedford,  except  my 
watch,  which  I  will  to  William  Bedford,  my  grandson, 
and  son  of  my  son  Julian,  as  it  was  willed  to  me  by  my 
brother,  William  H.  Bedford,  it  is  right  and  proper  to 
will  it  to  his  namesaka 

"If  I  owe  a  dollar,  I  do  not  know  of  it,  except  for 
Whyte  Bedford  for  having  four  wagon  tires  cut,  which 
I  will  pay  to-morrow. 

"I  do  hereby  name  Hugh  L.  Bedford,  of  Shelby 
county,  Tennessee,  Whyte  Bedford,  of  De  Soto  county, 
Mississippi,  and  C.  C.  Glover,  of  Panola  county,  Missis- 
sippi, my  executors,  and  do  not  require  them  to  give 
bond  and  security,  and  wish  them  to  act  as  executors  in 
Mississippi,  Tennessee^and  Alabama. 

"This  October  8,  1883." 

The  will  was  duly  admitted  to  probate,  and  the  exec- 
utors who  were  his  son  and  grandson  and  the  husband 
of  a  granddaughter,  all  beneficiaries,  qualified  and  en- 
tered upon  the  discharge  of  the  duties  of  their  trust,  and 
two  of  them  continue  in  the  execution  of  it,  the  other, 
C.  C.  Glover,^  having  died.  When  the  will  was  made 
and  the  testator  died,  there  were  eight  beneficiaries,  all 
of  whom  survive  except  0.  0.  Glover  and  W.  H.  Bed- 
ford, the  latter  being  a  grandson,  who  died  intestate, 
leaving  a  widow  and  two  children.  The  estate  devised 
consists  of  a  lot  on  Madison  street  in  Memphis  and  an 
orange  grove  in  Florida.  The  lot  is  now  valued  at 
140,000,  and  the  orange  grove  is  worth  about  916,000. 

Tliis  bill  is  brought  by  the  surviving  executors  for 
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the  purpose  of  haying  the  will  construed,  their  present 
powers  declared,  and  for  instructions  as  to  the  distribu- 
tion of  the  proceeds  of  the  property  when  sold.  The  ques- 
tions which  the  court  is  called  upon  to  determine  are 
these:  (1)  Are  the  executors  vested  with  power  by  im- 
plication to  sell  and  convey  the  lands  devised,  and  espec- 
ially the  lot  in  Memphis,  after  the  expiration  of  twenty 
years?  (2)  If  so,  does  this  power  exist  and  continue  in 
the  two  survivors?  (3)  Do  the  provisions  contained  in 
the  will  for  the  sale  and  division  of  the  property  operate 
as  an  equitable  conversion  of  it  into  personalty?  We 
will  dispose  of  these  questions  in  the  order  stated. 

Construing  the  will  as  a  whole,  as  we  must,  we  think 
it  is  clear  that  the  testator  contemplated  a  sale  of  both 
the  lot  in  Memphis  and  the  orange  grove  as  a  possibil- 
ity, at  least,  in  the  execution  of  his  direction  that  the 
entire  estate  be  divided  between  his  son  and  grand- 
children. It  is  certain  that  the  property  or  its  proceeds 
are  directed  to  be  divided  into  three  equal  shares,  two 
of  which  are  to  be  subdivided  into  three  and  four  parts 
respectively.  The  lot  is  of  such  description  and  so  sit- 
uated that  it  cannot  be  divided  advantageously,  yet  its 
value  is  greater  than  one,  and  even  two,  whole  shares, 
while  the  Florida  lands  are  less  in  value  than  one  share. 
Division  of  the  property  is  the  end  to  be  accomplished, 
and  it  must  be  done.  The  means  by  which  it  is  done  is 
a  matter  of  secondary  consideration.  We  think  that  a 
sale  is  authorized,  if  necessary  to  carry  out  the  purpose 
of  the  will,  and  it  is  clear  that  such  is  the  case. 
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That  a  sale  of  the  orange  grove  is  authorized,  if 
deemed  to  the  interest  of  the  beneficiaries  under  the  will 
by  the  executors,  is  not  disputable,  and  it  is  more  than 
probable  that  this  discretion  was  intended  to  extend  to 
the  lot.  It  is  also  clear  that  the  proceeds  of  the  siEile, 
if  one  was  made,  are  impressed  with  a  trust  in  favor 
of  the  objects  of  the  testator's  bounty,  and  that  the  ex- 
ecutors are  charged  with  the  duty  of  administering  this 
trust.  This  being  a  proper  construction  of  the  will,  and 
the  i)ower  of  sale  not  being  vested  in  express  terms  in 
any  one,  especially  so  far  as  the  lot  in  Memphis  is  con- 
cerned, we  are  of  the  opinion  and  hold  that  the  powei^ 
to  determine  the  propriety  of  a  sale  and  to  sell  and  con- 
vey all  the  property,  if  deemed  necessary  or  proper  by 
the  executors,  is  vested  in  them  by  implication,  and 
that,  when  twenty  years  shall  have  elapsed  from  the 
death  of  the  testator,  it  is  their  duty  to  distribute  the 
estate  as  directed,  by  a  sale  or  division  of  the  property 
devised,  as  may  be  most  advantageous  to  the  benefici- 
aries, considering  its  nature  and  situation. 

It  is  well-settled  law  that  when  a  testator  directs 
property  to  be  sold  without  expressly  vesting  the  power 
in  anyone  and  the  proceeds  of  the  sale  are  made  a  trust 
fund,  or  are  to  be  distributed  by  the  executors,  the 
power  to  make  a  sale  by  implication  is  vested  in  the 
executors. 

In  an  opinion  of  this  court,  delivered  by  Judge  Nel- 
son, it  is  said:    ^'The  provisions  already  quoted,  and 
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especially  the  direction  that  the  executor  shall  faith- 
fully execute  the  will,  conferred  upon  him  an  implied 
power  to  make  the  sala  The  principle  is  firmly  estab- 
lishedy  and  well  sustained  by  the  highest  authority,  that 
where  a  testator  directs  his  estate  to  be  disi>osed  of  for 
certain  purposes  without  declaring  by  whom  the  sale 
is  to  be  made,  and  the  proceeds  are  to  be  distributed  by 
the  executor,  the  power  to  sell  is  vested  in  him  by  im- 
plication. 1  Will,  on  Exrs.,  413,  marg. ;  2  Bedf.  on 
Wills,  123 ;  1  Sugd.  on  Pow. ;  13  Law  Lit,  136  m.  See, 
also,  Qee  v.  Graves,  2  Head,  239.  In  the  case  before  us 
the  power  to  sell  is  not  expressly  given,  but  as  the  real 
and  personal  estate  are  to  be  equally  distributed  into 
nine  parts,  and  it  is  manifest  that  this  could  not  be  done 
without  a  sale  of  the  land  and  slaves,  the  power  to  sell 
necessarily  results.  This  construction  is  aided  by  the 
express  direction  that  the  executor  shall  faithfully  exe- 
cute the  will,  which  he  could  not  do  without  a  sale  for 
distribution."    Queener  v.  Trew,  6  Heisk.,  69. 

In  another  case,  it  is  said :  ^^The  rule  as  to  the  power 
to  an  executor  to  sell  real  estate  is  thus  given  by  Chan- 
cellor Kent  (volume  4  of  Commentaries,  p.  326) :  *If 
the  will  directs  the  estate  to  be  sold,  without  naming  a 

r 

donee  of  the  power,  it  naturally  and  by  implication  de- 
volves upon  the  executors,  provided  they  are  charged 
with  the  distribution  of  the  fund.'  The  question 
whether  the  executors  are  to  distribute  the  fund  need 
not  be  found  expressed  in  direct  terms  on  the  face  of 
the  will,  but  it  is  to  be  arrived  at  from  the  whole  scope 
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and  context  of  the  will — ^the  "fairly  inferred  intention  of 
the  testator ;  in  other  words,  such  a  power  to  sell  on  the 
part  of  the  executors  may  be  gathered  from  the  will  by 
necessary  implication,  as  well  as  express  designation. 
It  was  so  held  in  Meakings  v.  Cromwell,  1  Seld.,  139, 
where  by  a  statute  of  New  York  it  was  provided,  if  the 
testator  omitted  to  designate  by  whom  the  power  is  to 
be  exercised,  its  execution  shall  devolve  on  the  court  of 
chancery/'    Parker  v.  Sparkman,  2  Tenn.  Cas.,  545. 

The  adjudications  of  other  courts  are  in  accord  with 
those  of  this  State.  Rankin  v.  Rankin,  36  111.,  298,  87 
Am.  Dec.,  205;  Silverthorn  v.  McKinster,  12  Pa.,  71 5 
VaugJian  v.  Farmer,  90  N.  C,  607 ;  Mandlehaum  v.  Mo- 
Donell,  29  Mich.,  84,  18  Am.  Rep.,  61 ;  Clark  v.  Horn- 
thai,  47  Miss.,  469;  Davis  v.  Hoover,  112  Ind.,  423,  14 
N.  E.,  468. 

The  power  of  sale  vested  in  the  executors  be- 
ing coupled  with  an  interest,  and  a  trust  created,  the 
survivors  are  fully  authorized  to  execute  the  power  orig- 
inally vested  in  all  three,  and  a  sale  made  by  those  now 
living,  or  the  survivors  of  them,  in  the  execution  of  such 
power,  will  be  valid  and  eflfective  to  pass  the  title  to  the 
property.  The  exercise  of  their  discretion  as  to  the 
necessity  or  propriety  of  a  sale  instead  of  a  division  will 
be  conclusive,  and  not  subject  to  review.  Fitgerald  v. 
Standish,  102  Tenn.,  389,  52  S.  W.,  294;  Matthews  v. 
Capshaw,  109  Tenn.,  480,  72  S.  W.,  964. 

The  only  question  remaining  to  be  determined  is 
whether  the  provisions  of  the  will  authorizing  a  sale 
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and  distribution  of  the  property  disposed  of  operates  as 
an  equitable  conversion  of  it  into  personalty.  A  decis- 
ion of  this  question  is  made  necessary  by  the  death  and 
intestacy  of  W.  H.  Bedford,  a  son  of  Julian  Bedford. 

If  the  real  estate  is  thus  converted  into  personal  prop- 
erty, his  widow  shares  with  his  two  children,  but,  if  it 
remains  realty,  the  children  take  the  entire  share  of 
their  father. 

The  doctrine  of  equitable  conversion  of  real  into 
personal  property  is  recognized  in  this  State, 
and  a  provision  for  the  sale  of  real  estate  and  distribu- 
tion of  the  proceeds,  contained  in  a  will,  is  evidence  suf- 
ficient to  show  the  intention  of  the  testator  to  make  such 
a  conversion,  and  effective  to  do  so.  Indeed,  this  is 
the  most  frequent  way  in  which  a  conversion  is  made. 
But  the  intention  to  make  the  conversion  must  be  clear 
and  certain,  and  the  direction  to  sell  the  lands  for  that 
purpose  imperative  and  unconditional.  The  intention 
must  appear  by  explicit  direction,  and  the  conversion  be 
obligatory  upon  the  executor  or  trustee.  A  change  of 
the  form  of  property,  and,  consequently,  the  direction  of 
the  estate  of  the  deceased,  presents  a  serious  proposition, 
and  must  be  considered  with  the  utmost  care  and  caution 
and  never  decreed  unless  the  intention  of  the  testator  be 
evident  and  unmistakable.  If  the  direction  to  sell  is  made 
to  depend  upon  contingencies,  or  discretion  is  given  to 
the  executors  to  sell  for  distribution  or  divide  the  prop- 
erty in  kind,  the  intent  of  the  testator  to  make  a  con- 
version is  not  sufficiently  evident  and  positive,  and  none 
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is  effected.  WheUss  v.  Wheeleas,  92  Tenn.,  296,  21  S. 
W.,  595;  Wayne  v.  Fouts,  108  Tenn.,  145,  65  S.  W.,  471. 
The  authority  or  direction  to  the  executors  to  sell  the 
lands  disposed  of  in  the  will  under  consideration  for  dis- 
tribution is  not  of  this  imperative  and  absolute  charac- 
ter. The  executors  are'given  the  discretion  to  sell  for 
distribution  or  divide  the  property,  as  may  be  necessary 
and  most  advantageous  to  the  descendants  of  the  testa* 
tor.  While  the  testator  clearly  intended  the  property 
to  be  sold  by  his  executors,  if  necessary  for  distribution, 
yet  it  is  evident  that  he  contemplated  the  i>ossibility  of 
partition,  and  he  left  the  decision  of  the  necessity  and 
desirability  of  a  sale  to  his  executors,  to  be  determined 
when  the  time  for  action  should  arrive.  There  was 
therefore  no  equitable  conversion  of  the  property  de- 
vised, and  it  is  yet  real  estate,  and  the  share  of  William 
H.  Bedford  descended  to  his  children  to  the  exclusion 
of  his  widow,  and  they  should  receive  his  share  of  the 
proceeds  of  the  sale,  if  one  is  made ;  to  which  extent  the 
decree  of  the  chancellor  is  modified,  he  having  held  that 
there  was  an  equitable  conversion.  In  all  other  respects 
the  decree  of  the  chancellor  is  a£9rmed.  The  costs  will* 
be  paid  by  the  executors  out  of  the  estate  of  their  tes- 
tator. 
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(Jackson.     April  Term,  1903.) 


1.  LI7B  nrSUBAVOB.  Wills.  Husband  may,  by  will,  dispose 
of  policy  payable  to  his  executors,  administrators  or  assigns. 
Notwithstanding  our  statutes,  which  provide  that  insurance  on  a 
husband's  life  shall  inure  to  the  benefit  of  his  widow  and  chil- 
dren or  next  of  kin,  to  be  divided  according  to  the  law  of  dis- 
tributions, free  from  the  claims  of  his  creditors,  a  husband  may, 
after  taking  out  a  policy  on  his  own  life,  payable  to  his  execu- 
tors, administrators  or  assigns,  dispose  of  the  same  by  will, 
though  if  it  be  made  payable  to  his  legal  heirs  or  any  other 
person  than  his  executors,  administrators,  or  assigns,  it  would 
not  be  subject  to  such  disposition.     (Post,  pp,  216-217.) 

Code  cited  and  construed:    Sees.  4080  and  4231  (S.). 

Cases  cited  and  approved:  Williams  v.  Corson,  2  Tenn.  Ch.,  269; 
Williams  V.  Carson,  9  Baxter,  616;  Gosling  v.  Caldwell,  1  Lea, 
466;  Life  Asso.  v.  Winn,  96  Tenn.,  226;  Handworker  v.  Dier- 
meyer,  96  Tenn.,  624;  Weil  v.  TrafTord,  3  Tenn.  Ch.,  108. 

9.  SAMB.  SAms.  Will  that  deprives  widow  and  children  or 
next  of  kin  of  life  insurance  must  use  apt  words  and  not 
general  terms. 
The  proceeds  of  an  insurance  policy  on  a  husband's  life,  made 
payable  on  his  death  to  his  executors,  administrators,  or  assigns, 
does  not  become  subject  to  the  claims  of  creditors  under  his 
will,  by  which  he  merely  directs  the  prompt  payment  of  all  his 
debts,  and  provides  that  after  such  debts  are  paid,  all  the  re- 
mainder of  his  property  shall  go  to  his  wife,  but  which  fails, 
in  any  manner  by  apt  words  or  otherwise,  to  refer  to  any  ];K>llcy 
of  insurance  on  his  life.  In  order  to  deprive  the  widow  and 
children  or  next  of  kin  of  the  proceeds  of  such  policy,  and  give 
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the  same  to  creditors,  apt  words  must  be  used  for  that  purpose, 
and  the  use  of  general  terms  Is  not  sufficient  {Post,  pp.  217- 
221.) 

Cases  cited  and  approved:  Harvey  v.  Harrison,  89  Tenn.,  470,  476, 
477;  Rose  v.  Wortham,  96  Tenn.,  506. 

Cases  cited,  approved  and  distinguished:    Well  v.  Trafford,  3 
Tenn.  Ch.,  108;  "Union  Trust  Co.  v.  Cox,  108  Tenn.,  316. 


FROM  SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. — P. 
H.  Heiskell^  Chancellor. 

Tim  E.  Cooper,  for  complainant 

TURLBY  &  TURLBY,  THOMAS  M.   SCRITGGS  and  CaBU- 

THERS  EwiNGy  foF  defendant. 


Mr.  Justice  McAuster  delivered  the  opinion  of  the 
court. 

The  question  presented  for  our  determination  upon 
this  record  is  whether,  under  a  proper  construction  of 
the  will  of  T.  W.  White,  deceased,  the  proceeds  of  a  cer- 
tain policy  of  life  insurance,  amounting  to  |5,374.17, 
are  subject  to  the  claims  of  creditors  of  the  decedent,  or 
whether  they  belong  to  the  widow  and  children,  free 
from  his  debts.    The  will  of  the  decedent  is  as  follows : 

^^Memphis,  Tenn.,  Jan'y  25,  1900.  Knowing  the  un- 
certainty of  life,  and  being  anxious  that  all  my  debts 
shall  be  paid  promptly,  I  make  this  my  last  will  and 
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testament,  revoking  all  others.    After  all  my  debts  are 
paid,  I  will  all  that  I  have  left  to  my  wife,  Marion  C. 

White,  as  she  has  been  all  that  a  wife  could  be,  and  I 

know  she  will  provide  for  the  children.     I  appoint  Dr. 

B.  Q.  Henning  executor  of  my  estate  without  bond.  This 

will  is  wholly  written  by  myself.    T.  W.  White." 

The  policy  of  insurance  in  question  was  issued  on  the 
life  of  the  decedent,  and  is  made  payable  on  his  death 
to  his  executors,  administrators,  or  assigns.     It  is  in- 
sisted on  behalf  of  the  executor  that  under  the  will  of 
T.  W.  White  said  policy  is  a  part  of  his  estate,  subject 
to  administration  and  the  claims  of  creditors.     It  is  fur 
ther  insisted  that  the  title  to  said  fund  vests  in  B.  G 
Henning,  as  executor  of  the  will  of  T.  W.  White,  r^ard 
less  of  the  ultimate  ownership  and  distribution  thereof 
Shannon's  Code,  sec.  4030,  provides,  viz.:    "A  life  in 
surance  effected  by  a  husband  on  his  own  life  shall  inure 
to  the  benefit  of  the  widow  and  next  of  kin,  to  be  distrib- 
uted as  personal  property  free  from  the  claims  of  his 
creditors."  Section  4231 :  "Any  life  insurance  effected  by 
a  husband  on  his  own  life  shall,  in  case  of  his  death,  inure 
to  the  benefit  of  his  widow  and  children ;  and  the  money 
thence  arising  shall  be  divided  between  them  according 
to  the  law  of  distributions,  without  being  in  any  man- 
ner subject  to  the  debts  of  the  husband,  whethw  by  at- 
tachment, execution  or  otherwise.'' 

It  is  conceded  that,  notwithstanding  this  statute^  a 
husband,  afer  taking  out  a  policy  Of  insurance  on  his 
own  life,  payable  to  his  executors,  administrators,  or  as-' 
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BigDBy  may  dispose  of  the  same  by  will,  though,  if  it  is 
made  payable  to  his  legal  heirs,  or  to  any  other  person 
than  the  assured's  executors,  administrators,  or  assigns, 
it  would  not  be  subject  to  such  disposition ;  citing  Wil- 
liams  V.  Corson,  2  Tenn.  Ch.,  269;  Id.,  9  Baxt.,  516; 
Gosling  v.  Caidtoell,  1  Lea,  455,  27  Am.  Rep.,  774;  Life 
Assn.  V.  Winn,  96  Tenn.,  226,  33  S.  W.,  1045;  Hand^ 
loerker  v.  Diermeyer,  96  Tenn.,  624,  36  S.  W.,  869 ;  Weil 
y.  Traford,  3  Tenn.  Ch.,  108. 

It  is  claimed  that  this  policy  passed  under  the  pro- 
visions of  the  testator's  will,  which  have  already  been 
set  out.  In  support  of  this  contention  counsel  cite  Weil 
V.  Traford,  3  Tenn.  Ch.,  108,  in  which  the  benefit  cer- 
tificate provided  that  ^'the  sum  of  f  2,000  shall  be  paid 
as  a  benefit,  upon  due  notice  of  death,  to  such  person  or 
persons  as  the  assured  may  by  will  or  entry  on  the  rec- 
ord book  of  the  lodge,  or  upon  the  face  of  the  certificate, 
direct.'-  It  was  held  by  Chancellor  Cooper  that  such 
sum  passed  under  the  residuary  clause  of  the  testator's 
will  disposing  of  the  balance  of  ^^all  of  my  property  of 
every  kind,"  without  mentioning  the  certificate.  The 
chancellor  said:  ^^It  is  clear,  moreover,  that  Barker 
did  not  die  intestate  as  to  this  fund,  if  it  is  constituted 
a  part  of  his  estate;  for  the  words,  ^all  of  my  property 
of  every  kind,'  are  as  broad  as  could  possibly  be  used 
to  pass  the  residuum  of  an  estate.  The  only  question, 
therefore,  is,  was  this  fund  a  part  of  the  testator's  estate 
when  the  wiU  speaks  of  i)er8onalty?  And  of  this  there 
can  be  not  a  particle  of  doubt."    This  case,  while  sup- 
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porting  more  or  less  distinctly  the  proposition  to  which 
it  is  citedy  was  not  passed  upon  by  this  court,  nor  the 
principle  stated  affirmed  in  any  reported  decision  of 
which  we  have  any  knowledge.  It  has  been  referred  to 
by  this  court  on  the  proposition  that  life  insurance  can 
be  disposed  of  by  will,  but  the  general  principle  stated 
has  not  been  recognized  by  this  court.  Moreover,  the 
claims  of  creditors  were  not  involved  in  that  case,  and 
the  decision  turned  largely  upon  the  constitution  and 
by-laws  of  the  Knights  of  Honor.  The  contest  was  en- 
tirely between  members  of  decedent's  family. 

Counsel  also  cite  Union  Trust  Co.  v.  Cox,  108  T^in., 
316,  67  S.  W.,  814,  as  sustaining  the  contention  of  de- 
fendant In  that  case  the  concluding  clause  of  the  will 
directing  a  disposition  of  testator's  estate  contained  the 
following  words,  ^^including  all  insurance."  It  wab 
held  that  creditors  were  entitled  to  be  paid  out  of  the 
life  insurance  to  the  exclusion  of  the  widow  and  chil- 
dren. It  is  said  that  in  the  Cox  Case  the  testator  men- 
tioned his  insurance  as  a  part  of  his  estate^  but  not  in 
connection  with  the  payment  of  his  debts.  In  that  case 
the  policy  was  issued  on  the  life  of  the  testator,  payable 
to  himself,  his  executors,  administrators,  or  assigna 
The  executor  was  directed  by  the  first  clause  of  the  will 
to  pay  ^^all  just  and  honorable  debts  that  may  exist." 
The  testator  then  divided  his  estate  among  his  children 
and  wife,  the  will  concluding  with  these  words,  "My  es- 
tate {as  a  whole,  regardless  of  prior  transfers)  to  be  di- 
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Tided  as  above  directed,  each  one-third  of  my  estate  ef- 
fects, inclnding  all  insurance." 

We  think  it  clear  that  in  the  Cox  Case  the  testator 
intended  his  insurance  to  be  included  as  a  part  of  his 
general  estate  for  distribution,  and,  becoming  a  part  of 
his  estate  for  this  purpose,  it  was  necessarily  charged 
with  the  payment  of  all  the  debts  of  the  testator.  The 
court  in  that  case  used  this  language:  ^^That  he  [the 
testator]  did  have  them  [insurance  policies]  in  mind  as 
constituting  part  of  his  estate,  and,  as  it  proved  in  the 
end,  its  only  substantial  part,  which  was  to  pass  into 
his  executor's  hands,  subject  to  the  terms  enumerated, 
is  not  left  to  an  inference  alone  from  the  general  terms 
used.  In  the  last  clause  the  testator  declares  his  inten- 
tion, we  think,  in  unmistakable  terms.''  Hence  we  do 
not  think  the  Cox  Case  an  authority  for  defendant's  con- 
tention in  this  case,  since  in  the  former  case  there  w^as 
an  express  reference  to  the  insurance,  while  in  this  case 
no  mention  whatever  is  made  of  the  subject.  Now,  why 
43hould  the  insurance  pass  to  the  executor  for  the  benefit 
ot  creditors  in  a  will  which  does  not  undertake  to  dis- 
pose of  it?  It  is  exempt  property,  and  inures  to  the 
benefit  of  the  widow  and  the  children  for  their  immed- 
iate support  and  maintenance.  It  is  true  the  testator 
might  dispose  of  it,  and  defeat  the  just  expectations  of 
his  family,  as  he  might  dispose  of  other  property  exempt 
by  law.  But  the  courts  will  not  presume,  from  general 
terms  employed  in  a  will,  that  the  testator  intended  to 
deprive  his  widow  and  children  of  a  fund  secured  to 
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their  exclnsiye  benefit  by  the  statute,  and  give  it  to  cred- 
itors who  have  no  interest  in  it,  and  who  could  not  have 
subjected  it  to  the  payment  of  their  demands.  Harvey, 
Adm%  V.  Harrison,  89  Tenn.,  470,  477, 14  8.  W.,  1083. 

The  supreme  court  of  Maine,  in  considering  the  sub- 
ject, through  Barrons,  J.,  said:  "So  with  moneys  ac- 
cruing from  life  insurance  policies  after  the  death  of  the 
testator.  If  it  be  held  that  under  the  general  statute 
authorizing  the  disposition  of  property  by  will  a  solvent 
testator,  or  one  whose  estate  would  be  solvent  witii  the 
addition  of  the  fund  thus  created,  may  authorize  his  ex- 
ecutor to  use  this  fund  for  the  payment  of  his  debts,  and 
otherwise  disi>ose  of  it  in  a  manner  different  from  that 
which  the  law  contemplates  or  will  allow  in  the  case 
of  an  insolvent  estate,  we  think,  in  order  to  effect  his 
object,  the  testator  must  use  language  directly  signifi- 
cant of  his  intention  in  this  respect ;  that,  classed  by  the 
l^islature  as  this  fund  is,  it  is  not  to  be  appropriated 
to  the  payment  of  debts  or  of  any  pecuniary  legacies 
couched  in  general  terms  merely,  even  to  the  widow  or 
children,  unless  it  is  referred  to  as  the  fund  from  which 
such  payment  is  to  be  made,  and  that  it  does  not  pass 
by  any  general  residuary  clause;  in  short,  that  the  tes- 
tator's intention  to  change  the  direction  which  the  law 
gives  to  this  very  peculiar  species  of  property  is  not  to 
be  inferred  from  general  provisions  in  his  will,  the  ful- 
fillment of  which  might  require  the  use  of  such  money, 
but  must  be  explicitly  declared." 

In  Rose  v.  WorfAam,  95  Tenn.,  506,  82  S.  W.,  458,  30 
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L.  B.  A.,  609,  it  was  said :  ''The  evident  object  and  pur- 
pose of  the  acts  in  controversy  were  to  provide  for  the 
widow  and  children,  and,  in  default  of  them,  for  the 
next  of  kin  of  the  assured  upon  his  death,  in  the  event 
he  did  not  direct  in  the  policy,  or  by  assignment,  or  by 
his  will,  or  in  some  other  mode,  that  other  persons 
should  be  the  beneficiaries  thereunder;'^  citing  Harvey, 
Adm'r,  v.  Harrison,  89  Tenn.,  476,  14  8.  W.,  1083.  It 
was  further  said :  "That  he  might  so  direct  cannot,  un- 
der our  decisions,  be  questioned ;  but,  in  order  to  do  so 
in  the  policy,  he  must  use  apt  words  for  that  purpose 
indicating  his  intention  that  the  proceeds  shall  be  paid 
to  parties  other  than  the  wife,  children,  or  next  of  kin, 
or  else  the  proceeds  will  pass  under  the  statuta" 

The  chancellor  properly  decreed  that  the  proceeds  of 
the  insurance  i>olicies  herein  were  not  subject  to  the 
claims  of  creditors  under  the  will  of  T.  W.  White,  de- 
ceased, and  the  decree  is  affirmed. 
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Charles  Adolff  v.  Irby  and  Gillbland. 
{Jackson.    April  Term,  1903.) 

WITNESS.  Not  a  party  to  sait  but  intarested  in  result  cannot 
be  pat  under  rule. 
Under  our  statute,  providing  that  parties  shall  not  be  put  under 
the  rule  in  any  cause,  in  which  the  rule  has  been  applied  for 
and  granted,  a  witness,  who,  though  not  made  a  party  to  the 
suit,  is  Interested  in  the  controversy  as  a  partner  with  the  de- 
fendants, and  who  in  case  of  recovery  against  them  would  be 
liable  to  contribution  to  them,  and  whose  presence  in  court  dur- 
ing the  trial  is  necessary  to  the  counsel  conducting  the  defense 
by  reason  of  his  intimate  and  peculiar  knowledge  of,  and  famil- 
iarity with  the  facts  of  the  case,  is  within  the  spirit  of  the  stat- 
ute exempting  parties  to  the  cause  from  the  rule,  and  was  prop- 
erly permitted  to  testify,  notwithstanding  he  remained  in  the 
court  room  while  the  trial  was  in  progress,  and  after  the  rule 
excluding  witnesses  had  been  applied  for  and  granted  by  the 
court. 

Statute  construed:     Acts  of  1871«  Ch.  107. 
Code  cited  and  construed:    Sec.  6599  (S.);  sec.  4566  (M.  ft  V.). 
Case  cited  and  approved:    Lenoir  Car  Co.  v.  Smith,  100  Tenn.,  127. 
Cases  cited  and  distinguished:     Rainwater  v.  Elmore,  1  Heisk., 
363;  Wisener  v.  Maupin,  2  Bax.,  342,  356,  367. 


FROM  SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County. — L.  H.  Estes^  Judge. 


i 
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T.  D.  YouNG^  for  Adolflf. 

Wright,  Petbbs  &  Weight,  for  Gilleland. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  this  suit  sought  to  recover  damages 
against  the  defendants  in  error  for  personal  injuries 
sustained  by  him  from  the  explosion  of  a  gasoline  lamp 
sold  by  them  to  him.  The  ease  having  resulted  in  a 
verdict  and  judgment  against  the  plaintiff,  he  has 
brought  it  into  this  court,  and  assigned  errors  upon  the 
action  of  the  trial  court. 

Among  the  errors  so  assigned  is  this :  That,  over  the 
objection  of  the  plaintiff,  one  Jameson  was  permitted 
to  testify  for  the  defendants,  notwithstanding  he  had 
remained  in  the  courtroom  while  the  trial  was  in  pro- 
gress, and  after  the  rule  excluding  witnesses  had  been 
invoked,  and  granted  by  the  court. 

Waiving  technical  objections  which  might  afford  a 
sufficient  answer  t%  this  assignment,  we  think  there  wa^ 
no  error  in  the  action  of  the  trial  judge  in  this  matter. 
The  record  shows  that  the  lamps  of  which  this  was  one, 
were  manufactured  for  the  defendants,  and  that  Jameson 
was  interested  with  them,  as  partners,  and,  though  not  a 
party  to  the  suit,  was  necessarily  concerned  in  its  result 

For,  if  the  theory  of  the  declaration  is  correct-^that 
the  material  used  in  the  making  of  the  lamp  was  infe- 
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nor,  and  its  mechanism  was  so  faulty  as  to  make  it  inher- 
ently dajigerous — and  it  was  purchased  from  the  defend- 
ants with  a  warranty  of  soundness,  then  they  would  be 
liable  for  the  injury  sustained  by  the  plaintiff  from  its 
explosion  while  being  prudently  used  by  him;  and  in 
such  a  case  there  can  be  no  doubt  of  the  right  of  Jame- 
son's copartners  to  call  upon  him  for  contribution  to  the 
amount  of  the  recovery  made  by  the  plainti£F. 

In  view  of  this,  it  would  seem  a  hardship  if  the  neces- 
sary construction  or  application  of  this  rule  permitted 
his  presence  in  court  during  the  conduct  of  the  trial 
alone  under  the  penalty  of  the  forfeiture  of  his  right  as 
a  witness  to  give  evidence  of  facts  which  might  be  essen- 
tial to  prevent  a  verdict  or  judgment  operative  as  much 
against  him  as  his  partners,  who  happened  to  be  parties 
to  the  record. 

However,  in  Rainwater  v.  Elmore^  48  T^m., 
363,  the  rule  was  announced  that,  upon  an  affi- 
davit showing  the  necessity  therefor,  it  was  the  duty 
of  the  trial  court  to  place  all  the  witnesses  in  a  partic- 
ular case  under  the  rule.  It  was  conceded  that  there 
was  a  conflict  of  authority  as  to  the-rule,  many  courts 
holding  it  to  be  within  the  discretion  of  the  trial  judge 
to  exclude,  or  not,  witnesses  during  the  trial  of  the 
cause ;  but  this  court,  in  the  case  referred  to,  deemed  it 
the  part  of  wisdom  to  align  itself  with  those  tribunals 
which  made  the  granting  of  the  rule  imperative  when- 
ever proper  grounds  were  laid.  In  Winner,  etc.,  v.  MoAk- 
pin,  61  Tenn.,  340  (decided  in  1872),  the  rule  was  ex- 
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tended  so  as  to  embrace  parties  to  the  suit  who  desired 
to  become  witnesses^  and  this  left  as  exempt  from  its 
operation  only  employed  counsel. 

But  prior  to  the  delivery  of  the  opinion  of  the 
court  in  the  last-mentioned  case,  but,  no  doubt, 
after  its  trial  in  the  lower  court,  the  legislature, 
at  its  session  of  1871,  passed  an  act  in  these 
words:  "Nothing  in  any  section  of  this  article  [as  to 
witnesses]  shall  be  so  construed  as  to  require  the  par- 
ties or  either  of  them  to  be  put  under  the  rule,  when 
witnesses  in  any  case  in  which  the  rule  has  been  applied 
for  and  granted."     Shannon's  Code,   sec.   5599. 

In  Lenoir  Car  Company  v.  Smith,  100  Tenn.,  127,  42  S. 
W.,  879,  the  proper  application  of  this  act  came  up  for 
consideration  by  this  court,  upon  the  action  of  the  trial 
judge,  who  declined  to  extend  its  benefits  to  an  officer 
of  a  corporation,  whose  testimony  was  important,  as 
bearing  on  the  issues  inyolved,  and  yet  whose  presence 
during  the  trial  was  essential  to  the  proper  presentation 
of  the  case;  and  we  held  that  though  the  corporation 
was,  and  this  officer  was  not,  a  party  to  the  record,  yet 

m 

he  was  within  the  spirit  of  the  act,  and  that  his  compe- 
tency as  a  witness  was  not  affected  by  the  fact  that,  in 
violation  of  the  rule,  he  remained  in  the  court  while  the 
trial  was  in  progress.  This  ruling  was  a  radical,  but  a 
proper,  departure  from  the  doctrine  of  the  earlier  cases. 
Following  this  liberal  construction  of  this  statute,  we 
think  the  witness  Jameson  was  equally  within  its  spirit. 

110  Tenn~15 
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It  happened  that  he,  as  a  member  of  the  firm,  was  motsit 
familiar  with  the  constmction  and  operation  of  this 
lamp.  He  it  was  who  selected  the  firms  in  Ck>nneeticnt 
to  manufacture  it,  after  superintending  the  making  of 
the  model  and  specifications  therefor.  He  was  present 
when  tests  were  applied  to  ascertain  the  holding 
strength  of  the  metals  used  in  its  construction,  and  af- 
terwards he  submitted  the  lamp  to  the  National  Board 
of  Underwriters  for  their  inspection  and  approval.  His 
superior  knowledge  of  the  device,  and  of  the  safe  as  well 
as  unsafe  way  of  using  it,  is  shown  in  the  record ;  and  it 
is  equally  shown  that  his  presence  was  needed  to  coun- 
sel conducting  a  defense  which  inured  to  him  as  well  as 
to  his  partners,  who  were  the  technical  parties  to  the 
record.     So  it  is  this  assignment  of  error  is  overruled. 

The  other  assignments  of  error  are  not  well  taken^ 
but,  as  they  possess  no  general  interest,  they  are  dis- 
posed of  in  a  memorandum  opinion  filed  with  the  record. 

It  follows  that  the  judgment  of  the  trial  court  is  af- 
firmed. 
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Mbmphis  Stbeet  Railway  Co.  v.  T.  E.  Riddios  et  dl. 

{Jackson.    April  Term,  1903.) 

1.  STREET  SAHiBOADS.  Failure  to  look  and  listen  for  oars 
not  negligence,  when. 
While  it  is  ordinarily  the  duty  of  a  person  traveling  on  a  street 
in  a  vehicle  to  look  and  listen  for  the  approach  of  cars,  yet  this 
is  not  an  absolute  rule  of  law,  but  it  is  for  the  Jury  to  say  in 
view  of  all  the  proof,  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  failing  to  look  and  listen.   {Post,  p.  229.) 

Cases  cited  and  approved:  Citizens'  Rapid  Transit  Co.  v.  Seigrist, 
96  Tenn.,  119;  Saunders  v.  City  Suburban -Railroad  Company,  99 
Tenn.,  180;  Wilson  v.  Street  Railway  Co.,  106  Tenn.,  74. 

Caae  cited,  distinguished  and  approved:  Nashville  Railway  Co.  v. 
Norman,  108  Tenn.,  324. 

8.  SAME.  Failure  to  look  and  listen  for  cars  is  negligence, 
when. 
But  when  a  person  is  about  to  pass  over  the  track  of  a  street 
railroad  in  the  nighttime,  at  the  foot  of  a  heavy  grade,  it  is 
his  duty  to  look  and  listen  for  the  approach  of  a  car  before  he 
attempts  to  pass  over  the  track,  and  if  he  fails  to  look  and 
listen,  and  such  failure  is  the  direct  and  proximate  eause  of 
the  accident,  or  directly  contributes  to  it  as  its  proximate 
cause,  this  fact  will  defeat  the  right  of  recovery.  {Post,  pp. 
229-231.) 

Case  cited  and  approved:  Nashville  Railway  Co.  y,  Norman,  108 
Tenn.,  824. 


FROM  SHELBY. 
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Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County. — J.  P.  Young,  Judge. 


Wright,  Peters  &  Wright,  for  Railway  Co. 

M.  C.  Ebtghum  and  W.  A.  Percy,  for  Riddick  et  aL 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court 

Shortly  before  the  present  suit  was  brought,  the  phsB- 
ton  of  the  defendant  in  error  was  run  down,  by  a  car  of 
the  plaintiff  in  error,  on  Heal  street,  in  the  city  of  Mem- 
phis, by  reason  of  which  occurrence  the  phaeton  was 
broken,  and  Mr»  Riddick^s  daughter.  Miss  Harriet,  and 
his  colored  driver,  William  HoUoway,  were  injured.  Mr. 
Riddick  brought  suit  for  the  breaking  of  his  vehicle,  and 
also  for  the  expense  of  medical  attention  to  his  daughter, 
necessitated  by  the  collision.  Miss  Harriet  also  brought 
suit  for  the  injury  she  sustained.  The  colored  driver 
also  brought  suit,  and  these  three  actions  were  tried  to- 
gether as  one  case  in  the  court  below  and  in  this  court. 
Verdicts  were  rendered  in  favor  of  each  of  the  three 
plaintiffs  in  the  court  below,  and  judgments  were  en- 
tered thereon.  No  question  was  made  here  as  to  the 
amount  of  these  judgments,  the  errors  assigned  being 
directed  alone  to  the  charge  of  the  circuit  judge. 

Numerous  objections  were  made  to  the  charge,  and 
all  have  been  disposed  of  in  a  written  memorandum  filed 
with  the  record.  In  the  present  opinion,  designed  for 
publication,  we  need  notice  only  one  of  these  objections, 
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and  we  do  this  in  order  to  correct  a  misconception  of 
one  of  the  opinions  of  this  court,  which  has  been  several 
times  manifested  dnring  the  present  term  of  tfiis  court. 
The  objection  referred  to  is  as  follows : 

During  the  course  of  his  honor's  charge,  he  used  the 
following  language:  "While  it  is  ordinarily  the  duty 
of  a  person  traveling  on  the  street  in  a  vehicle  to  look 
and  listen  for  the  approach  of  cars,  yet  this  is  not  an 
absolute  rule  of  law;  but  it  is  for  the  jury  to  say,  in 
view  of  all  the  proof,  whether  the  plaintiff  was  guilty 
of  contributory  negligence  in  failing  to  look  and  listen.'' 
It  is  insisted  that  the  circuit  judge  erred  in  giving  this 
instruction,  because  it  is  said  to  be  in  conflict  with  our 
latest  case  upon  the  subject  Nashville,  etc,  By.  Co.  v. 
Norman,  108  Tenn.,  324,  67  S.  W.,  479.  The  instruction 
was  in  accord  with  Wilson  v.  Street  Railway  Co.,  105 
Tenn.,  74,  83-85,  58  S:  W.,  334,  and  the  cases  therein 
cited,  and  with  Citizens'  Rapid  Transit  Co.  v.  Seigrist, 
96  Tenn.,  119,  33  S.  W.,  920,  and  Saunders  v.  City  & 
Suburban  Railroad  Co.,  99  Tenn.,  130,  41  S.  W.,  1031. 
It  is  insisted  by  counsel  that  a  different  rule  is  laid 
down  in  the  Norman  Case,  but  this  is  a  mistaken  view  of 
that  case.  It  was  not  intended  in  that  case  to  overrule 
any  of  the  cases  referred  to,  or  to  in  any  wise  depart  from 
or  modify  them. 

In  the  Norman  Case  there  was  evidence  tending  to 
show  that  Norman  drove  his  wagon,  at  11  o'clock  at 
night,  along  Church  street,  in  Nashville,  into  the  cross- 
ing made  by  the  intersection  of  Church  street  and  Front 
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street^  at  the  foot  of  a  heavy  grade  running  northward 
from  that  point  to  the  public  square,  and  that  at  this 
point  he  was  struck  by  a  car,  upon  Front  street,  coming 
downgrade  from  the  direction  of  the  public  square,  and 
that  before  going  upon  this  crossing  he  neither  looked 
nor  listened. 

In  view  of  these  facts,  counsel  for  the  railway  com- 
pany requested  the  circuit  judge  to  give  the  following 
instruction  to  the  jury,  viz. :  "It  was  the  duty  of  the 
plaintiff  to  look  and  listen  for  the  approach  of  the  car 
before  attempting  to  pass  over  the  track,  and  if  you 
believe  from  the  evidence  that  he  failed  to  look  and  lis- 
ten, and  that  such  failure  was  the  direct  and  proximate 
cause  of  the  accident,  or  directly  contributed  to  it  as 
its  approximate  cause,  your  verdict  should  be  for  the 
defendant"  The  circuit  judge  declined  to  give  this  in- 
struction to  the  jury,  and  this  action  of  his  was  assigned 
as  error  in  this  court.  In  respect  of  this  matter,  this 
court,  speaking  through  McAlister,  J.,  said:  "We  are 
constrained  to  hold  that  the  objection  thus  urged  to  the 
charge  is  well  founded,  and  the  court  was  in  error  in 
refusing  this  supplemental  request  to  the  effect  that, 
if  the  plaintiff's  negligence  contributed  proximately  to 
the  accident,  this  fact  would  defeat  the  right  of  recov- 
ery." In  that  case  the  court  r^arded  the  act  of  the 
plaintiff  in  driving  at  night  with  his  wagon  into  a  cross- 
ing at  such  a  place  as  n^ligence  per  se — ^that  is,  under 
the  special  facts  just  stated — ^and  held,  in  effect,  th^^t, 
if  thut  ne{<ligence  was  the  proximate  cause  of  the  plain* 
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tiflPs  injury,  he  could  not  recover.  But  this  holding  in 
no  wise  impeaches  the  rule  announced  in  the  case  of 
Wilson  V.  Street  Bailtoay  Co.,  supra,  and  other  cases  re- 
ferred to.  It  results  that  the  foregoing  assignment  of 
error  must  be  overruled. 

For  other  errors,  however,  pointed  out  in  the  memo- 
randum opinion,  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 
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Memphis  Street  Railway  C!o.  v.  Orates. 
{Jackson.    April  Term,  1903.) 

1.  8TBBBT  BAILS0AD8.  Liable  for  negligence  of  conductor 
'in  issuing  transfer  tickets. 
It  Ib  negligence  on  the  part  of  a  street  car  company  for  a  con- 
ductor to  give  a  passenger  a  wrong  transfer  ticket,  and  the 
passenger  can  accept  the  transfer  ticket  without  question,  and 
his  acceptance  of  such  ticket  will  not  constitute  negligence  on 
his  part  The  passenger  will  not  be  required  to  scrutinize  the 
ticket,  but  he  may  assume  that  the  conductor  has  given  him  the 
proper  ticket;  and  if  the  conductor  make  a  mistake,  it  is  the 
fault  of  the  company,  for  which  It  is  liable.    {Post,  p.  235.) 

Cases  cited  and  approved:     O'Rourke  ▼.  Street  Railway  Co.,  103 
Tenn.,  126-133. 

8.  8AKB.  'Same.  Damages  for  wrongful  expulsion  on  defectiTe 
transfer  ticket. 
When  a  passenger  on  a  street  car  pays  his  tare,  and  is,  by  the 
conductor  thereon,  given  a  transfer  ticket,  which  the  conductor 
on  another  car,  to  which  the  passenger  properly  changes,  re- 
fuses to  accept,  and  the  passenger  is  forcibly  expelled  from  the 
car,  he  can  recover  from  the  street  car  company  all  approxi- 
mately resulting  damages,  including  those  for  humiliation  and 
mortification,  if  such  were  in  fact  sustained.  (Po^,  pp.  235, 
236.) 

Case  cited  and  approved:    O'Rourke  v.  Street  Railway   Co.,  108 
Tenn.,  135. 

8.    SAKE.   Condition  indorsed  on  transfer  ticket  unreasonable 
and  Toid,  when. 
A  condition  printed  on  the  back  of  a  transfer  ticket  requiring  the 
passenger  to  examine  date,  time  and  direction,  and  see  that  the 
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same  are  correct,  is  unreasonable,  and  the  passenger  will  not 
be  required  to  verify  the  act  of  the  conductor  in  issuing  the 
transfer  ticket  and  the  court  will  not  enforce  such  a  condition. 
(Post,  pp.  236-238.) 
Case  cited  and  approved:  O'Rourke  t.  Street  Railway  Cq-,  103 
Tenn.»  141. 


FROM  SUELBT. 


Appeal  in  error  from  Circuit  Court  of  Shelby  County. 
.  S.  Galloway,  Judge. 

Wright,  Peters  &  Wright,  for  Street  Railway  Co. 

J.  W.  Canada,  for  Graves. 


Mp.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

This  is  an  action  for  the  allied  unlawful  ejection  of 
the  plainti£f  from  the  car  of  the  defendant  company  by 
one  of  its  conductors.  The  action  was  commenced  be- 
fore a  justice  of  the  peace.  On  appeal  it  was  tried  be- 
fore the  court  and  a  jury,  and  there  was  a  verdict  and 
judgment  for  150,  and  the  street  railway  company  has 
app^ed  and  assigned  errors. 

The  facts  necessary  to  be  stated  are  that  the  plaintiff 
boarded  a  car  of  the  defendant  company  on  its  subur- 
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ban  line  at  the  corner  of  Latham  and  McLemore  streets. 
When  he  paid  his  fare,  he  asked  for  a  transfer  ticket  to 
go  east  on  Vance  street.  At  the  proper  transfer  point 
he  boarded  a  Vance  street  car,  and,  when  the  conductor 
of  that  car  came  for  his  fare^  handed  him  the  transfer 
ticket  received  from  the  conductor  of  the  initial  car. 
The  conductor  of  the  Vance  street  car  refused  to  recog- 
nize the  transfer  ticket,  and  after  some  parley  the  plain- 
tiff was  ejected  from  the  car.  He  had  no  money  with 
him,  and  was  compelled  to  walk  to  his  place  of  business, 
where  he  arriyed  late,  causing  him  anxiety  lest  he  lose 
his  position.  The  plaintiff  testifies  that  the  conductor 
ejected  him  by  force,  over  his  protest  and  explanation, 
and  treated  him  roughly.  He  testifies  that,  when  he 
presented  his  transfer  ticket,  the  conductor  insolently 
and  insultingly  handed  it  back  to  him,  saying:  ^^This 
ain^t  no  good.  You  will  have  to  pay  your  fare."  He 
further  states  that  he  politely  protested,  and  informed 
the  conductor  that  the  conductor  on  the  suburban  line 
had  given  it  to  him  as  a  transfer  east  on  Vance  street 
To  which  the  conductor  replied,  "You  will  have  to  get 
off,"  and  thereupon  had  the  car  stopped,  and  jerked  him 
by  the  arm  in  the  presence  of  the  passengers,  and  rudely 
and  roughly  carried  him  out  of  the  car,  and  put  him  on 
the  ground,  without  any  explanation  why  he  would  not 
honor  the  transfer ;  that  there  were  many  passengers  on 
the  car,  some  of  whom  were  ladies,  and  he  was  greatly 
humiliated  and  embarrassed;  and  that  it  was  a  rainy, 
disagreeable  morning. 
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It  is  said  that  the  court  erred  in  charging  the  jury 
that  "it  was  the  duty  of  the  defendant  company,  upon 
being  applied  to  for  a  transfer,  to  furnish  the  plaintiff 
a  proper  transfer,  and,  if  the  conductor  fi\mished  the 
plaintiff  a  different  transfer  from  the  one  called  for, 
that  would  be  the  n^ligence  of  the  conductor,  and  not 
the  negligence  of  the  plaintiff ;  that  the  plaintiff  had  the 
right  to  presume  that  the  street  car  conductor  would 
do  his  duty  in  the  premises,  and  had  a  right  to  rely  for 
passage  upon  the  transfer  given  him/'  It  is  said,  also, 
that  it  was  error  to  charge  it  to  be  negligence  on  the 
part  of  the  company  if  the  conductor  gave  him  a  wrong 
transfer,  and  also  that  it  was  error  to  hold  that  the 
plaintiff  could  accept  the  transfer  without  question,  and 
that  his  acceptance  of  a  wrong  transfer  would  not  con- 
stitute n^ligence  on  his  part.  We  think  there  is  no  er- 
ror in  the  charge,  and  that  the  question  has  already,  in 
principle  and  effect,  been  settled  in  the  case  of  O^Bourke 
V.  Street  Railway  Co.,  103  Tenn.,  126,  52  S.  W.,  872,  46 
L.  B.  A.,  614,  76  Am.  St.  Rep.,  639. 

In  that  case  the  court  said :  "To  require  a  passenger, 
who  has  made  a  valid  contract  for  transportation  and 
paid  the  requisite  fare,  to  retire  from  the  car  and  sus- 
pend his  journey  because  of  an  original  defect  in  the 
ticket  furnished  him  by  the  company's  agent,  is  to  visit 
the  wrong  of  the  offender  upon  the  offended.  It  is  to 
make  the  rightful  passenger  suffer  for  the  fault  of  the 
carrier,  and  that,  too,  in  the  latter's  interest  This  court 
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will  not  yield  its  assent  to  a  resnlt  so  unjust  and  impres- 
sive. 

The  plaintiff  had  a  right  to  believe  the  transfer 
ticket  all  tl]iat  it  should  be.  With  it  he  diligently  sought 
and  promptly  entered  the  first  transfer  car,  and,  upon 
being  challenged  by  the  conductor  of  that  car  as  too  late 
to  use  the  ticket^  he  made  a  fair  and  reasonable  state- 
ment, showing  that  he  had  just  left  the  first  car,  and 
that  the  first  conductor  must  have  wrongfully  indicated 
the  hour  of  issuance  on  the  face  of  the  ticket.  He  owed 
the  company  no  other  duty,  and  his  expulsion  under 
such  circumstances  was  a  tortious  breach  of  contract, 
for  which  he  became  entitled  to  recover  all  approxi- 
mately resulting  damages,  including  those  for  humilia- 
tion and  mortification,  if  such  were  in  fact  sustained." 
O'Rourke  v.  Street  By.  Co.,  103  Tenn.,  135,  52  S.  W., 
874,  46  L.  R.  A.,  614,  76  Am.  St  Rep.,  639. 

This  court  said  again  in  the  O'Rourke  Case:  "The 
passenger  is  not  required  in  law,  nor  allowed  in  fact,  to 
print  or  write  or  stamp  the  ticket.  The  carrier  alone 
has  that  right,  and  the  passenger  is  authorized  to  believe 
and  presume  it  will  be  properly  exercised,  and  that  the 
ticket,  when  delivered,  is  a  faithful  expression  of  the 
contract  as  made."  O^Rourke  v.  Street  Ry.  Co.,  103 
Tenn.,  133,  52  S.  W.,  874,  46  L.  R.  A.,  614,  76  Am.  St. 
Rep.,  639. 

There  was  in  the  O'Rourke  Case  a  printed  statement 
on  the  back  of  the  transfer  ticket  to  the  effect  that  the 
passenger  would  "examine  date,  time,  and  direction, 
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and  see  that  the  same  are  correct."  But  the  court  held 
that  it  would  not  enforce  such  a  condition,  that  it  was 
unreasonable,  and  that  it  would  not  place  upon  the  pas- 
senger the  duty  of  verifying  the  act  of  the  conductor 
in  issuing  a  transfer  ticket;  and  in  that  case  the  plain- 
tiff made  no  examination  at  all  of  the  transfer  check, 
as  in  this  case.  O^Bourke  v*  Street  Ry.  Co.,  103  Tenn., 
141,  52  S.  W.,  872,  46  L.  R.  A.,  614,  76  Am.  St.  Rep.,  639. 
The  argument  of  counsel  for  the  street  car  company 
is  that  passengers  should  be  required  to  examine  trans- 
fer tickets  when  handed  to  them,  and  verify  the  action 
of  the  conductor,  and,  if  there  is  any  defect  in  the  ticket 
or  any  deviation  from  the  request,  to  have  it  at  once 
corrected,  and,  if  he  does  not  do  so,  he  is  guilty  of  such 
negligence  as  must  bar  his  recovery.  We  think  this 
contention  not  sound.  The  ticket  is  a  mere  token,  to 
be  used  for  the  convenience  of  the  road.  It  is  not  the 
contract  between  the  road  and  the  passenger.  It  is  a 
statement  by  the  initial  conductor  to  the  subsequent 
conductor  what  the  contract  is,  and  what  the  passenger 
is  entitled  to,  and,  if  it  is  not  correct,  the  fault  is  that 
of  the  road.  Nor  can  passengers  be  required  to  verify 
the  acts  of  the  conductor,  but  they  may  presume  that 
he  acts  correctly.  The  tickets  or  tokens  are  prepared 
by  the  company.  They  contain  more  or  less  of  printed 
and  other  directions.  Some  passengers  cannot  read. 
Others  are  children.  None  of  them  have  the  time  or 
opportunity  in  the  rush  of  travel  to  scrutinize  the  ticket, 
and  in  many  instances,  if  they  did,  they  could  not  under- 
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stand  the  devices  used  by  the  company.  The  passenger 
has  the  right  to  presume  the  conductor  has  given  him  a 
proper  ticket ;  and,  if  he  make  a  mistake,  it  is  the  fault 
of  the  company,  for  which  it  is  liable;  and,  if  the  i>as^ 
senger  in  good  faith  accept  the  ticket,  he  is  not  bound 
to  stop  and  scrutinize  it,  to  see  that  no  mistake  has  been 
made. 

We  are  of  opinion  that  there  is  no  error  in  the  judg^ 
ment  of  the  court  below,  and  it  is  affirmed  with  costs. 


^A 
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Chablos  G.  Habris  V.  Segond  National  Bank. 
{Jackson.    April  Term,  1903.) 

1.  BANXBUFTOY.  Evidence  eulficient  to  ehow  preferential  pay- 
ment* 
Wbere  a  debtor  to  a  bank  consalted  wltb  its  cashier  with  refer- 
ence  to  obtaining  an  extension  of  time  from  his  other  creditors, 
and  the  cashier  was  also  aware  that  the  debtor  had  asked  an  ex- 
tension of  time  and  additional  line  of  oyercheck  with  his  bank, 
which,  on  instructions  of  the  finance  committee,  the  bank  had 
declined  to  grant,  after  which  the  debtor  offered  to  sell  his 
stock  of  goods  to  the  bank,  but  it  declined  to  buy,  when  the 
cashier  advised  the  making  of  a  general  assignment,  but  instead 
of  this,  the  debtor  sold  his  stock  of  goods  for  a  sum  equal  to 
his  indebtedness  to  the  bank,  with  which  sum  he  discharged 
his  said  indebtedness  to  the  bank,  within  four  months  before 
the  filing  of  a  petition  in  bankruptcy,  the  evidence  was  sufllcient 
to  show  that  the  bank  had  reasonable  ground  for  believing  that 
a  preferential  payment  was  intended,  in  the  sense  of  bankruptcy 
law.     (Po9t,  pp.  243-244.) 

Cited  and  construed:     Bankruptcy  Law,  Act  July  1st,  1898  (30 
Stat,  662,  c.  641.),  sec.  60b. 


8.  8AMB.  Same.  Preferential  payment  to  holder  of  note 
though  the  indorser  is  solvent. 
The  rule  as  to  preferential  payments  within  the  sense  of  the 
bankruptcy  law  is  not  changed  by  the  fact  that  the  payment  is 
made  by  the  maker  to  the  holder  of  the  Indorsed  note,  though 
the  indorser  thereon  is  liable  and  solvent;  and  in  case  of  such 
preferential  payment  the  trustee  in  bankruptcy  may  recover 
from  such  holder  such  preferential  payment  (Post,  pp,  244-246.) 
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Case  dted  and  approyed:    Bartholow  y.  Bean,  18  WalL,  635. 

Cited  and  constmed:     Bankruptcy  Law  of  1868  (16  Stat,  227,  c. 
268) ;  Bankruptcy  Law  of  1898  (30  Stat.,  662,  c.  641),  see.  60b. 

8.  8AXB.  Same.  Same.  Indorser  is  not  released  hy  holder's 
refusal  to  aecept  preferential  payment. 
Where  the  holder  of  a  note  refuses  to  receiye  a  preferential  pay- 
ment in  the  sense  of  the  bankruptcy  law,  which  furnishes  the 
paramount  rule  of  conduct  for  all  the  parties  to  the  transaction, 
the  indorser  thereon  can  not  rely  upon  the  refusal  to  accept 
such  tendered  payment  as  a  defense  to  a  suit  against  him  by  the 
holder.     (Post,  pp.  244-247.) 

Case  cited  and  approved:    Bartholow  y.  Bean,  18  WalL,  636. 

Cited  and  construed:     Bankruptcy  Law  of  1868  (16  Stat.,  227,  c 
268) ;  Bankruptcy  Law  of  1898  (30  Stat.,  662,  c.  641),  sec.  60b. 

4.  8AMB.  Bame.  8ame.  Same.  Holder's  acceptance  of 
preferential  pajrment  leaves  him  without  remedy  against  in- 
dorser or  bankrupt's  estate. 
Where  a  holder  of  a  note  receives  a  preferential  payment,  he 
makes  himself  liable  to  a  Judgment  for  the  amount  in  favor  of 
the  bankrupt's  assignee,  and  loses  his  right  to  recover  either 
of  the  indorser  or  of  the  bankrupt's  estate.    {Post,  pp.  244-247.) 

Case  cited  and  approved:    Bartholow  v.  Bean,  18  Wall.,  636. 

Cited  and  construed:    Bankruptcy  Law  of  1868  (16  Stat,  227,  c. 
268);  Bankruptcy  Law  of  1898  (30  Stat.,  662,  c.  641),  sec.  60b. 

0.  8AMB.  Original  debt  not  set  off  against  preferential  payment 
sued  for. 
In  a  suit  by  the  trustee  in  bankruptcy  to  recover  the  preferential 
payment,  the  creditor  of  the  bankrupt  can  not  set  oft  the  debt 
on  which  the  alleged  preferential  payment  was  made  in  viola- 
tion of  the  bankruptcy  law.     {Post,  pp.  247-260.) 

Cited  and  construed:     Bankruptcy  Law  (July  1,  1898,  30  Stat, 
666,  c.  641),  sec.  68. 
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Gases  cited,  approved  and  distingnlshed;  Re  Little  (D.  C.)>  HO 
Fed.,  621;  Re  Myers  (D.  C),  99  Fed.,  691. 

6.  8AMB.  Preferential  creditors  must  surrender  preferences 
before  proyingr  claims  aflrainst  bankrupt's  estate. 
A  claim  of  the  creditor,  who  has  received  a  preference.  Is  not 
provable  In  bankruptcy  unless  the  preference  be  surrendered. 
The  rule  applies  even  thousrh  the  preference  was  innocently  re- 
ceived.    iFost,  p,  250.) 

Cited  and  construed:    Bankruptcy  Law  (July  1, 1898,  30  Stat,  560, 
c.  641),  sec.  57g. 

Case  cited  and  approved:    Pirie,  Scott  &  Company  v.  Chicago 
Title  and  Trust  Company,  182  U.  S.,  488. 


FROM  MADISON. 


Api>eal  from  the  Chancery  Court  of  Madison  County. 
— ^A.  G.  Hawkins,  Chancellor. 

Taylor  &  Biggs,  and  Caruthebs  &  Mallory,  for 
Harris. 

Hays  &  Biggs,  for  Second  National  Bank. 


Mr.  Justice  McAlistrr  delivered  the  opinion  of  the 
Court. 

Harris,  as  trustee  in  bankruptcy  of  Rosa  D.  Prewitt, 
exhibited  this  bill  against  the  Second  National  Bank  of 

110  Tena— -16 
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JacksoDy  to  recover  the  snm  of  13,100  alleged  to  have 
been  paid  said  bank  by  Mrs.  Prewitt  in  discharge  of  a 
pre-existing  debt,  averring  that  said  payment  was  an  un- 
lawful preference  within  the  meaning  of  the  bankrupt 
act.  The  chancellor  pronounced  a  decree  in  favor  of  the 
complainant  Defendant  appealed,  and  has  assigned 
errors. 

It  appears  from  the  record  that  prior  to  the  18th  of 
September,  1900,  Mrs.  Rosa  D.  Prewitt  had  been  con- 
ducting a  dry  goods  business  in  the  city  of  Jackson, 
under  the  firm  name  and  stvle  of  J.  J.  Prewitt  &  Co. 
Mrs.  Bosa  D.  Prewitt  alone  constituted  the  firm,  al- 
though her  husband,  J.  J.  Prewitt,  was  her  active  busi- 
ness manager.  The  business  had  been  carried  on  in 
Jackson  for  at  least  2%  years  before  the  firm  was  ad- 
judged bankrupt.  Mrs.  Prewitt  transacted  her  banking 
business  with  the  Second  National  Bank,  and  became 
indebted  to  said  bank  in  the  sum  of  (3,500  by  note,  on 
which  J.  T.  Rushing,  J.  T.  Jones,  and  R.  E.  Prewitt 
were  sureties.  Mrs.  Prewitt  was  also  allowed  the  priv- 
ilege of  overchecking  her  account  to  the  amount  of  f  500 
at  the  date  of  these  transactions,  and,  in  addition  to  the 
note  already  stated,  she  was  indebted  to  the  bank  by 
overcheck  in  the  sum  of  about  |600,  and  also  by  note  for 
(795,  indorsed  by  J.  T.  Rushing.  It  appears  that  in  the 
summer  of  1900  a  payment  of  (1,000  was  made  on  the 
(3,500  note,  reducing  it  to  (2,500.  In  July  or  August 
of  that  year  Mrs.  Prewitt,  through  her  husband,  made 
application  to  the  bank  to  increase  her  line  of  overcheck 
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to  the  amount  of  (800^  which  request  was  granted^  but 
very  soon  thereafter  (in  August)  this  concession  was 
withdrawn,  and  Mrs.  Prewitt  was  requested  by  the  cash- 
ier of  the  bank  not  to  exceed  the  former  limit  of  |500. 
It  appears  at  this  time  Mrs.  Prewitt  was  largely  in- 
debted, and,  being  pressed  by  her  creditors,  was  very 
anxious  to  obtain  an  additional  line  of  overcheck,  but 
the  matter,  after  being  submitted  to  the  finance  com- 
mittee of  the  bank  and  investigated,  was  declined.  Very 
soon  thereafter  Mrs.  Prewitt,  after  consultation  with 
Mr.  Polk,  cashier  of  the  bank,  sold  her  entire  stock  of 
merchandise,  comprising  her  entire  assets,  to  one  B.  E. 
McEjnney,  for  the  sum  of  |3,100,  and  this  money  she 
turned  over  to  the  Second  National  Bank,  paying  off  the 
overcheck  of  (600,  and  the  balance  of  |2,500  on  the  note. 
Within  a  few  days  thereafter  her  creditors  forced  her 
into  involuntary  bankruptcy,  and  she  was  duly  adjudged 
a  bankrupt.  The  trustee  appointed  under  said  proceed- 
ings thereupon  instituted  this  action  to  recover  the  sum 
of  f3,100  paid  to  the  bank  as  an  unlawful  preference. 

Section  60b  of  the  bankrupt  law  (Act  July  1,  1898, 
30  Stat.  562,  c.  541  [U.  S.  Comp.  St.  1901,  p.  3445]  pro- 
vides if  the  bankrupt  shall  have  given  a  preference 
within  four  months  before  the  filing  of  the  petition,  or 
after  the  filing  of  the  petition  and  before  the  adjudica- 
tion, and  the  person  receiving  it  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall  have  had  rea- 
sonable cause  to  believe  that  it  was  intended  thereby  to 
give  a  preference,  it  shall  be  voidable  by  the  trustee,  and 
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he  may  recover  the  property  or  its  value  from  such  per- 
son. 

It  is  insisted  on  behalf  of  the  bank  that  there  is 
no  evidence  in  the  record  showing  that  the  bank  or  any 
of  its  officers  knew  or  had  reasonable  cause  to  believe 
that  Prewitt  &  Co.  were  insolvent  at  the  time  the  note 
and  overcheck  were  made. 

We  are  constrained  to  believe  from  the  proof 
that  the  cashier,  at  the  time  he  received  the 
payment,  was  fully  aware  of  the  insolvency  of 
this  debtor,  and  that  the  money  received  from  the  sale 
of  the  stock  of  merchandise  constituted  the  entire  assets 
belonging  to  the  bankrupt.  The  record  shows  that  the 
cashier  had  been  consulted  by  Prewitt  with  reference 
to  obtaining  an  extension  of  time  from  the  creditors  of 
Prewitt  &  Co.  living  in  St.  Louis  and  Louisville.  The 
cashier  was  also  aware  that  Mrs.  Prewitt  had  asked  an 
extension  of  time  and  additional  line  of  overcheck  with 
the  Second  National  Bank,  which  that  bank,  on  instruc- 
tion of  the  finance  committee,  had  declined  to  grant. 
The  proof  further  shows  that,  after  Mrs.  Prewitt  had 
failed  to  get  an  additional  line  of  credit  from  the  bank, 
that  she  offered  to  sell  the  stock  of  goods  to  the  bank,  but 
that  it  declined  to  buy,  and  the  cashier  admits  that, 
when  the  bank  declined  to  make  a  further  advance,  he 
said  to  Mr.  Prewitt :  ^^I  believe  it  would  be  best  to  make 
a  general  assignment  and  get  matters  settled  up." 
Surely,  in  view  of  all  these  facts,  the  bank  had,  in  the 
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language  of  the  bankrupt  act,  reasonable  cause  to  be- 
lieve a  preference  was  intended. 

It  is  ai^nedy  however,  that  the  bank  was  constrained 
to  accept  payment  of  the  balance  due  on  the  (3,500  note, 
or  thereby  release  the  sureties.  The  ai^ument  is  that, 
the  note  due  the  bank  being  amply  secured  by  personal 
indorsers,  the  bank  was  not  the  party  to  be  benefited 
within  the  meaning  of  said  section,  but  that  the  trustee 
ought  to  have  brought  this  suit  against  J.  T.  Jones,  J. 
T.  Bushing,  and  B.  E.  Prewitt,  the  sureties  on  said  note^ 
as  the  parties  who  had  been  benefited.  Section  60b  of 
the  bankrupt  law  provides  that  a  recovery  may  be  had 
by  the  trustee  from  the  party  receiving  the  preference 
or  to  be  benefited  thereby.  The  question  now  made  was 
before  the  supreme  court  of  the  United  States,  under 
the  act  of  1868  (15  Stat.  227,  c.  258),  in  the  case  of 
Bartholovo  v.  Bean,  18  Wall.,  635,  21  L.  Ed.,  866. 

It  was  argued  in  that  case  that  the  bank  was  not  bene- 
fited by  the  payment,  because  it  was  secured  by  a  sol- 
vent indorser,  and  that  it  was  constrained  to  receive  the 
payment  when  tendered,  else  the  sureties  would  have 
been  discharged.  Mr.  Justice  Miller,  in  delivering  the 
opinion  of  the  court,  said,  in  part,  as  follows:  ^'Does 
the  fact  that  Wilcox,  the  indorser,  was  solvent,  and  was 
liable,  change  the  rule  as  to  payment  as  a  preference? 

"The  statute  in  express  terms  forbids  such  preference, 
not  only  to  an  ordinary  creditor  of  the  bankrupt,  but 
to  any  person  who  is  under  any  liability  for  him  and  it 
not  only  forbids  payment,  but  it  forbids  any  transfer  or 
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pledge  of  property  as  security  to  indemnify  such  per- 
sons. It  is  therefore  very  evident  that  the  statute  did 
not  intend  to  place  an  indorser  op  other  surety  in  any 
better  position  in  this  regard  than  the  principal  creditor, 
and,  that  if  the  payment  in  the  case  before  us  had  been 
made  to  the  indorser,  it  would  have  been  recoverable  by 
the  assignee.  If  the  indorser  had  paid  the  not^  as  he 
was  legally  bound  to  do,  when  it  fell  due,  or  at  any  time 
afterwards,  and  then  received  the  amount  of  the  bank- 
rupt, it  could  certainly  have  been  recovered  of  him;  or 
if  the  money  had  been  paid  to  him  directly  instead  of  the 
holder  of  the  note,  it  could  have  been  recovered ;  or  if  the 
money  or  other  property  had  been  placed  in  his  hands 
to  meet  the  note  or  to  secure  him,  instead  of  paying  it 
to  the  bankers,  he  would  have  been  liable.  He  would 
not,  therefore,  have  been  placed  in  any  worse  position 
than  he  already  occupied,  if  the  holders  of  the  note  had 
refused  to  receive  the  money  of  the  bankrupt.  It  is  very 
obvious  that  the  statute  intended/  in  pursuit  of  its  pol- 
icy of  equal  distribution,  to  exclude  both  the  holder  of 
the  note  and  the  surety  or  indorser  from  the  right  to 
receive  payment  from  the  insolvent  bankrupt.  It  is  for- 
bidden. It  is  called  a  fraud  upon  the  statute  in  one 
place,  and  an  evasion  of  it  in  another.  It  was  made  by 
the  statute  equally  the  duty  of  the  holder  of  the  note 
and  of  the  indorser  to  refuse  to  receive  such  a  payment 
"Under  these  circumstances,  whatever  might  have  been 
the  right  of  the  indorser,  in  the  absence  of  the  bankrupt 
law,  to  set  up  a  tender  by  the  debtor,  and  a  refusal  of 
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the  note  holder  to  receive  payment,  as  a  defense  to  a  suit 
against  him  as  indorser,  no  court  of  law  or  equity  could 
sustain  such  a  defense,  while  that  law  furnishes  the 
paramount  rule  of  conduct  for  all  the  parties  to  the 
transaction,  and  when  in  obeying  the  mandates  of  that 
law  the  indorser  is  placed  in  no  worse  position  than  he 
was  before;  while  by  receiving  the  money  the  holder  of 
the  note  makes  himself  liable  to  a  judgment  for  the 
amount  in  favor  of  the  bankrupt's  assignee,  and  loses 
his  right  to  recover  either  of  the  indorser  or  of  the  bank- 
rupt's estate. 

"We  are  of  opinion,  therefore,  notwithstanding  the 
hardship  of  the  case,  which  is  more  apparent  than  real, 
that  the  payment  must  be  held  to  be  a  preference  within 
the  bankrupt  law,  and  that  the  judgment  of  the  court 
below,  that  4iie  assignee  should  recover  it,  must  be  af- 
firmed." 

The  third  assignment  of  error  is  that  the  court  should 
also  have  adjudged  that,  inasmuch  as  Prewitt  &  Co. 
were  insolvent,  the  bank  had  the  equitable  right  of  mut- 
ual offset,  and  the  trustee  could  not  recover  this  amount 
from  the  bank  while  the  bankrupt  was  indebted  to  it  for 
a  larger  amount.  This  assignment  of  error  is  based 
upon  section  68  of  the  bankrupt  law  (30  Stat.  565,  c. 
541  [U.  S.  Comp.  St.  1901,  p.  3450]),  as  follows:  "(a) 
In  all  cases  of  mutual  debts  or  mutual  credits  between 
the  estate  of  the  bankrupt  and  the  creditor,  an  account 
shall  be  stated  and  one  debt  shall  be  set  off  against  the 
other^  and  the  balance  only  shall  be  allowed  or  paid. 
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(b)  A  set  off  or  counterclaim  shall  not  be  allowed  in 
favor  of  any  debtor  of  the  bankrupt  which  is  not  prov- 
able against  the  estate  or  was  purchased  by  or  trans- 
ferred to  him  after  the  filing  of  the  petition,  or  within 
four  months  before  such  filing,  with  a  view  to  such  use 
and  with  knowledge  or  notice  that  such  bankrupt  was 
insolvent  or  had  committed  an  act  of  bankruptcy.'' 

We  are  of  opinion,  however,  that  this  record  does  not 
present  a  case  of  mutual  debts  and  credits,  within  the 
meaning  of  the  sections  referred  to.  The  fact  is  the  es- 
tate of  the  bankrupt  herein  is  not  indebted  to  the  bank, 
that  indebtedness  having  been  paid  off  and  discharged. 

As  said  in  Loveland  on  Bankruptcy,  sec.  127 :  "Under 
the  mutual  credit  clause,  a  creditor  having  a  preference 
cannot  set  off  an  individual  debt  in  a  suit  by  the  trustee 
to  set  aside  such  preference.  The  reason  js  that  the 
debts  are  not  mutual  nor  in  the  same  right.  The  pref- 
erence which  is  being  avoided  is  a  debt  between  the  pre- 
ferred creditor  and  the  general  creditors — ^not  the  bank- 
rupt. The  individual  debt  is  between  the  preferred 
creditor  and  the  bankrupt.  The  trustee  holds  one  of 
the  debts  as  the  representative  of  the  general  creditors, 
and  the  other  as  the  representative  of  the  bankrupt" 
The  only  set-off  provided  by  the  bankrupt  law  in  such 
cases  is  as  follows:  "If  a  creditor  has  been  preferred, 
and  afterwards  in  good  faith  gives  the  debtor  further 
credit  without  security  of  any  kind  for  property  which 
has  become  a  part  of  the  debtor's  estate,  the  amount  of 
such  new  credit  remaining  unpaid  at  the  time  of  the  ad- 
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judication  in  bankruptcy  may  be  set  off  against  the 
amount  which  would  otherwise  be  recoverable  from 
him.'' 

The  mutual  debit  and  credit  clause  invoked  by  defend- 
ant's counsel  herein  has  reference  to  a  case  where 
the  third  party  is  indebted  to  the  bankrupt^  and  the 
bankrupt  is  indebted  to  that  third  party.  Now,  before 
the  third  party  can  be  called  on  to  account  for  its  in- 
debtedness to  the  bankrupt,  a  balance  of  mutual  debits 
and  credits  must  be  struck,  and,  if  there  is  a  balance  due 
the  bankrupt,  then  the  third  party  becomes  liable  for  its 
payment 

The  cases  cited.  Re  Little  (D.  C),  110  Fed.,  621,  and 
Re  Myers  (D.  C),  99  Fed.,  691,  are  not  appli- 
cable in  the  present  instance.  It  appeared  in  that  case 
that  the  bankrupt,  at  the  time  the  petition  was  filed,  had 
money  on  deposit  in  the  bank.  He  was  also  indebted  to 
the  bank. 

It  is  well  settled  that  the  relation  of  the  bank 
to  the  depositor  is  that  of  debtor  and  creditor,  and  the 
bank  is  the  debtor  of  the  depositor.  In  that  case,  the 
trustee  undertook  to  recover  from  the  bank  the  amount 
on  deposit  in  the  bankrupt's  name  as  a  debt  owing  by 
the  bank  to  the  bankrupt's  estate,  and  the  bank  claimed 
the  right  to  set  off  against  the  deposit  the  amount  the 
bankrupt  owed  it,  and  it  was  allowed. 

This  is  not  a  case  in  which  there  were  mutual 
debits  and  credits  between  the  bankrupt  and  the 
bank.      This   is   simply   a   case   in   which   the   bank- 
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rupt  made  a  preferential  payment  to  the  bank, 
whereby  the  bank,  in  contrayenticm  of  the  bank- 
rupt laW|  received  a  larger  percentage  on  its  debt 
than  other  creditors.  Snch  a  preference,  under  the 
bankrupt  act,  is  voidable  at  the  election  of  the  trustee. 
Ify  as  contended  by  learned  counsel  for  the  bank,  the 
bank  is  now  entitled  to  set  off  against  the  claim  of  the 
trustee  the  indebtedness  of  the  bankrupt  to  the  bank, 
it  would  virtually  wipe  out  the  section  of  the  bankrupt 
act  making  unlawful  preferential  payments,  and  thereby 
defeat  the  object  of  the  bankrupt  law,  which  is  to  secure 
an  equal  distribution  of  the  assets  of  the  failing  debtor. 

Moreover,  debts  or  credits,  in  order  to  be  set  off,  must 
be  such  claims  as  are  provable  in  bankruptcy.  The  au- 
thorities are  that  the  claim  of  a  creditor  who  has  re- 
ceived a  preference  is  not  provable  in  bankruptcy  unless 
the  preference  be  surrendered.  Section  57g  of  the  bank- 
rupt act  (30  Stat.  560,  c.  541  [U.  S.  Comp.  St  1901,  p. 
3443])  provides  as  follows:  "The  claims  of  creditors 
who  have  received  preferences  shall  not  be  allowed  un- 
less such  creditors  shall  surrender  their  preference." 
The  rule  applies  even  though  the  preference  was  inno- 
cently received.  Pirie,  Scott  d  Co.  v.  Chicago  Title  d 
Trust  Co.,  182  U.  S.,  438,  21  Sup.  Ct,  906,  45  L.  Ed., 
1171. 

The  result  is,  the  decree  of  the  chancellor  is  affirmed. 
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Db  Soto  Lumbbb  Company  v.  Hhnby  Lobb. 
(Jackson.    April  Term,  1903.) 

1.  MBOHANIO'S  UBN.     Bnloroement    by   bill  or  petition   in 
chanoery  and  circuit  court. 

Our  statutes  provide  a  uniform  method  ot  enforcing  a  mechanic's 
lien  in  the  chancery  and  circuit  courts  by  bill  or  petition;  and 
this  suit,  whether  in  the  one  court  or  in  the  other,  should  be 
in  the  nature  of  an  equity  suit,  and  conducted  as  such.  {Post,  pp. 
254-256.) 

Cases  cited  and  approved:  McLeod  &  McGrath  v.  Capell,  7  Baz., 
196-198;  Hillman  v.  Anthony,  4  Bax.,  444-447. 

Cases  approved  and  distinguished:  Brown  v.  Brown,  2  Sneed, 
431;  Manufacturing  Company  v.  Campbell,  93  Tenn.,  469;  Taylor 
V.  Lumber  Company,  107  Tenn.,  41. 

Code  cited  and  construed:  Sees.  8543,  5306-5311  (S.);  sees.  2747, 
4286-4291  (M.  &  V.);  sees.  1987,  3543-3548  (T.  and  S.  and  1858). 

2.  SAXB.    Cannot  be  enforced  by  attachment  upon  affidavit  in 
chancery  or  circuit  court. 

The  mechanic's  lien,  or  the  lien  of  a  materialman  for  materials, 
furnished  to  the  contractor  to  be  used,  and  which  are  used  by 
the  contractor,  in  the  erection  of  a  house  upon  the  land  of  an- 
other, under  a  contract  with  the  owner  thereof,  can  not  be 
enforced  by  an  attachment  issued  or  sued  out  upon  an  affidavit, 
and  by  summons  issued.  The  suit  must  be  commenced  by  bill 
or  petition  under  oath  setting  forth  the  facts  if  commenced  in 
the  chancery  or  circuit  court     {Post,  pp.  254-260.) 

Cases  cited,  approved  and  distinguished:  Brown  v.  Brown,  2 
Bneed,  431;  Manufacturing  Company  v.  Campbell,  93  Tenn.,  469; 
Taylor  v.  Lumber  Company,  107  Tenn.,  41. 
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Code  cited  and  conetrued:  Sees.  8648,  6806-6811  (8.);  sees.  2747, 
4286-4291  (M.  ft  V.);  aece.  1987,  3643-3648  (T.  and  S.  and  1868). 

8.    8AMB.    Fiat  is  necessary  for  attachment  to  enforce. 
The  clerk  of  the  circuit  court  has  no  power  to  issue  an  attach- 
ment writ  to  enforce  a  mechanic's  lien,  without  the  fiat  of  a 
Judge  or  chancellor.     {Post,  pp.  260-262.) 

Case  cited,  and  approved:    Lane  t.  Wood,  1  Shan.  Cases,  648. 

Case  cited  and  overruled:    Brown  v.  Brown,  2  Sneed,  431. 

Code  cited  and  construed:  Sees.  6211-6221,  6276-6298  (S.);  sees. 
4192-4202,  4267-4279  (M.  &  V.) ;  sees.  3466-3463,  3616-3638  (T.  ft 
8.  and  1868). 


FROM  8HELBT. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County. — J.  P.  Young,  Judge. 


W.  W.  Goodwin,  for  De  Soto  Lumber  Company, 
L.  &  E.  Lbhman,  for  Loeb. 


Mb.  Justicb  Neil  delivered  the  opinion  of  the  Court 

This  suit  waa  brought  in  the  circuit  court  of  Shelby 
county  by  the  plaintiffs  to  enforce  a  lien  for  materials 
furnished  to  one  M.  J.  Oalliger,  who  was  then  under 
contract  with  defendant,  Loeb,  for  the  erection  of  a 
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dwelling  house  upon  a  certain  lot  in  the  city  of  Mem* 
phis,  the  plaintiffs  claiming  that  they  had  given  due 
notice  to  the  said  Loeb,  and  that  the  materials  were  used 
in  the  erection  of  the  house,  and  that  there  was  due  to 
them  the  sum  of  11,542,  and  that  this  was  a  lien  upon 
the  property.  This  was  the  substance  of  an  affidavit 
made  for  the  plaintiffs  on  the  24th  day  of  October,  1902, 
through  G.  D.  Wailes,  a  member  of  the  firm.  This  affi- 
davit was  sworn  to  before  the  clerk  of  the  court,  and 
upon  the  basis  of  this  affidavit  the  clerk  issued  a  writ 
of  attachment  directing  the  sheriff  to  attach  the  said 
land  and  house  thereon  for  the  above-mentioned  claim 
of  f  1,542,  and  the  attachment  was  accordingly  levied  on 
the  property.  The  clerk  also  issued  a  summons,  which 
was  served  on  the  defendant.     The  plaintiffs  filed  their 

m 

declaration,  which  contained,  in  substance,  the  same 
matter  set  out  in  the  affidavit,  and  claimed  a  lien  upon 
the  property. 

ni>on  objection  being  made  in  the  court  below, 
the  circuit  judge  quashed  the  attachment  and  dis* 
missed  the  suit  on  the  ground  that  the  writ  had  been 
issued  by  the  clerk  of  the  court  without  the  order  or  fiat 
of  a  judge  or  chancellor  directing  him  to  do  so.  From 
this  judgment  the  plaintiff  in  error  has  appealed  and 
assigned  errors. 

Several  questions,  based  upon  objections  made  in  the 
court  below,  were  argued  in  this  court,  but  we  need 
notice  only  two  of  them.  The  first  concerns  the  form 
of  the  pleadings  that  should  be  used  in  proceedings  to 
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enforce  mechanics'  liens  in  courts  of  record^  and  tike 
second  the  correctness  of  the  action  of  the  circuit  judge 
in  respect  of  the  attachment  The  first  question  must 
be  determined  by  the  language  of  section  3543  of  the 
Code  of  1858.  That  section  reads  as  follows:  "The 
mechanic's  lien  is  enforced  by  attachment  at  law  or  in 
equity,  sued  out  upon  bill  or  petition  under  oath  setting 
forth  the  facts  and  proceeded  with  under  the  provisions 
of  the  preceding  chapter."  The  three  sections  imme- 
diately following  the  forgoing  are  these: 

"3544.  Where  there  are  several  parties  entitled  to  the 
lien  given  by  this  article,  all,  or  any  number  of  them, 
may  join  in  one  attachment  suit  in  equity,  or  upon  the 
filing  of  the  bill,  the  rest  may  come  in  by  petition,  with- 
out suing  out  a  new  attachment,  by  giving  bond  and 
security,  as  if  the  attachment  had  been  taken  out  by  the 
petitioner. 

"3545.  The  court  is  authorized  to  adjust,  in  such 
suit,  the  conflicting  rights  of  the  parties,  claiming  liens, 
among  themselves,  and  to  enforce  the  same  according  to 
priorities. 

"3546.  If  separate  suits  are  brought  in  the  same 
court,  they  shall  be  consolidated,  and,  if  in  different 
courts,  the  suits  last  brought  may,  upon  application,  be 
removed  into  the  court  in  which  the  first  suit  was  insti- 
tuted, or  vice  versa,  at  the  option  of  the  parties." 

It  is  clear  from  an  examination  of  these  sections  of 
the  Code,  and  construing  them  together,  as  should  be 
done,  that  it  was  the  purpose  of  the  legislature  to  pro- 
vide a  uniform  method  of  enforcing  mechanic's  liens  in 
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the  chancery  and  circuit  courts  by  bill  or  petition ;  and 
that  this  suit,  whether  in  the  one  court  or  in  the  other, 
should  be  in  the  nature  of  an  equity  suit,  and  conducted 
as  such. 

We  are  not  aware,  and  a  very  attentive  examination 
does  not  disclose,  that  this  precise  question  has 
ever  arisen  in  any  reported  case  since  the  passage  of  the 
Code  of  1858.  There  are  two  cases,  however,  in  which 
the  practice  above  indicated  is  recognized.  McLeod  and 
McOrath  v.  Capell,  7  Baxt,  196-199;  Hillman  v.  An- 
thony,  4  Baxt,  444-447.  In  the  first  mentioned  of  these 
cases,  in  response  to  a  motion  to  quash  the  attachment 
for  the  reason  that  it  was  in  the  nature  of  an  ancillary 
attachment,  and  failed  to  show  upon  its  face  the  several 
recitals  which  have  been  repeatedly  held  by  this  court 
to  be  necessary  to  the  validity  of  an  ancillary  attach- 
ment, it  was  said :  ^^We  do  not  think  there  is  anything 
in  this  objection.  This  lien  is  enforced  by  attachment 
sued  out  at  law  or  in  equity  upon  bill  or  petition  under 
oath  setting  forth  the  facts,  and  proceeded  with  under 
the  provisions  of  the  preceding  chapter'' — citing  section 
3543,  supra. 

In  Hillman  v.  Anthony,  after  stating  that  the  attach- 
ment in  a  mechanic's  lien  case  is  purely  ancillary,  and 
holding  that  there  must  be  a  bond,  writ,  and  affidavit 
as  in  other  attachment  cases,  the  opinion  proceeds: 
^^ithout  the  statute  authorizing  the  attachment  in 
favor  of  mechanics,  it  could  not  issue  at  all,  except  for 
certain  enumerated  causes.  This  proceeding  may  be  by 
biU  or  petition  setting  forth  the  facts,  and  the  facts  to 
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be  set  forth  are  those  entitling  him,  under  the  statate, 
to  the  lien.''  Perhaps  it  cannot  be  said  in  strictness 
that  these  are  adjudications  of  the  point,  inajsmuch  as 
the  special  point  of  practice  was  not  in  issue  directly; 
yet,  as  stated,  they  amount  to  i>ersuamye  recognitions 
of  the  correctness  of  the  practice  referred  to. 

It  seems,  however,  that  the  language  of  section  3543  is 
in  itself  sufficiently  explicit,  and  this  is  re-enforced  by  the 
fact  that  this  section  is  found  in  a  chapetr  entitled  ^^Of 
the  Enforcement  of  Liens."  The  words,  therefore^  "sued 
out  upon  bill  or  petition  under  oath,"  were  not  idle  ones, 
but  intended  to  have  the  meaning  which  they  so  clearly 
express.  Moreover,  they  are,  if  not  an  essential,  yet  a 
homogeuiBous,  part  of  a  comprehensive  plan  for  admin- 
istering the  lien  in  question  in  the  same  manner  in  the 
two  chief  inferior  courts  of  our  system  in  such  way  as 
to  be  least  expensive  to  litigants  having  causes  of  this 
character,  enabling  them  to  dispose  of  the  whole  matter 
in  one  general  litigation.  The  mdliod  of  single  suits 
in  the  circuit  court  under  the  usual  form  of  practice  p^ - 
taining  to  that  court,  without  the  power  to  join  other 
suits,  would  be  necessarily  inimical  to  the  plan« 

It  is  insisted  by  plaintiff's  counsel  that  the  construe* 
tion  which  we  have  given  to  section  3543  is  not  the  cor- 
rect one,  because  it  would  necessitate  the  same  method 
of  practice  before  justices  of  the  peace,  inasmuch  as  in 
the  same  article  of  the  Code,  and  in  the  section  imme- 
diately  following  (section  3546),  it  is  laid  down 
that   "the  lien   of  mechanics,   foundrymen,   and   ma* 
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chinists  may  be  enforced  by  suit  before  a  justice  of 
the  peace,  for  all  sums  within  a  justice's  jurisdiction; 
and,  when  an  attachment  has  been  levied  on  the  land, 
and  a  judgment  rendered,  and  execution  issued  thereon, 
the  papers  shall  be  returned  to  the  circuit  court,  there 
to  be  proceeded  upon  as  in  other  cases  of  levy  of  justice's 
execution  on  land-"  The  next  section  provides: 
^'No  justice's  execution  in  any  such  case  shall  be  a  lien 
on  the  land,  unless,  within  twenty  days  after  the  rendi- 
tion of  the  judgment,  an  abstract  thereof,  showing  ,the 
name  of  the  plaintiff  and  the  defendant,  the  date  and 
the  amount  of  the  recovery,  shall  be  registered  in  the 
oflSce  of  the  register  of  the  county  in  which  the  judg- 
ment is  rendered." 

Even  if  it  should  follow,  as  a  necessary  con- 
Fequence  of  the  construction  which  we  have  given 
to  section  3543,  that  there  would  also  have  to  be  a 
bill  or  petition  filed  before  a  justice  of  the  peace  to  en- 
force liens  for  sums  within  his  jurisdiction,  that  would 
Oy  no  means  invalidate  the  construction.  Still,  how- 
ever, the  conclusion  insisted  upon  by  plaintiff's  counsel 
does  not  at  all  follow.  The  language  used  in  sections 
3543  to  3548,  inclusive,  is  clearly  applicable  to  pre- 
viously recognized  forms  of  pleadings  in  the  circuit  and 
chancery  courts,  and  they  are  not  applicable  to  any  pre- 
viously recognized  method  of  procedure  before  justices 
of  the  peace.  Indeed,  the  special  directions  given  with 
reference  to  the  return  of  the  papers  to  the  circuit  court 
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for  condemnation  of  the  land  after  the  levy  of  the  jus- 
tice's execntiouy  and  the  provision  with  reference  to  the 
registration  of  an  abstract  of  the  justice's  judgment, 
marks  proceedings  before  these  officers  as  standing 
wholly  apart  from  the  provisions  made  for  the  circuit 
and  chancery  courts. 

As  to  the  form  of  suing  out  the  attachment  before  jus- 
tices of  the  i>eace  for  the  enforcement  of  mechanics' 
liens,  we  do  not  now  consider,  and,  of  course,  cannot 
authoritatively  determine.  We  are  left  to  infer  as  to 
these  proceedings  the  practice  from  other  attachment 
proceedings  before  justices  of  the  peace — that  is,  by  af- 
fidavit, stating  the  grounds;  inasmuch  as  unmistakable 
reference  is  made  to  the  special  practice  obtaining  in 
cases  generally  before  justices  of  the  peace  where  land 
is  levied  on  under  execution,  the  practice  being  assimi- 
lated in  this  particular,  it  would  be  reasonable  to  infer 
that  it  was  the  intention  of  the  legislature  to,  in  the 
same  manner,  assimilate  the  practice  before  them  in  re- 
spect of  attachments,  no  other  express  direction  being 
given. 

We  are  referred  by  counsel  to  Brown  v.  Brown,  2 
Sneed,  431,  as  authority  for  the  practice  adopted  by  him 
in  this  case.  That  case  does  hold  substantially  as  in- 
sisted upon,  but  it  was  decided  at  the  December  term, 
1854,  before  the  enactment  of  the  Code  of  1858,  which 
introduced  the  special  language  under  examination,  and 
hence  it  is  not  authority  for  the  construction  of  the  sec- 
tion of  the  Code  referred  to;  that  section  having  intro- 
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duced  a  provision  which  was  not  in  existence  in  1854, 
and  hence  was  not  before  the  mind  of  the  court  when 
that  case  was  decided. 

It  was  also  said  by  plaintiff's  counsel  that  in  Milliken 
&  Vertrees'  Oompilation  of  Statutes,  commonly  called 
^Ttfilliken  &  Vertreetf  Code,"  section  3543  (4286  of  that 
compilation)  was  set  down  as  follows:  "The  mechanic's 
lien  shall  be  enforced  by  attachment  at  law  or  in  equity^ 
or  by  judgment  at  law  and  levy  of  the  execution  upon 
the  property,  subject  to  the  lien."  It  is  further  said 
that  the  compilers  above  referred  to  so  rewrote  that  sec- 
tion because  they  conceived  that  chapter  19,  p.  23,  of 
the  Acts  of  1873,  had  made  this  change  in  the  law,^  and 
that  this  court  in  the  case  of  Phillips  &  Buttorff  Mfg. 
Co.  V.  Campbell,  93  Tenn.,  469,  25  S.  W.,  961,  recognized 
that  construction  as  the  true  one.  The  single  question 
considered  in  that  case  may  be  thus  stated :  There  was 
a  suit  brought  in  the  circuit  court  to  enforce  a  me- 
chanic's lien  for  the  sum  of  (37.50.  There  was  a  demur- 
rer to  the  jurisdiction  on  the  ground  that  the  circuit 
court  had,  by  statute,  jurisdiction  of  no  case  involving 
a  less  sum  than  f  50.  To  meet  this  contention,  the  plain- 
tiff replied  that  there  was  no  law  authorizing  the  en- 
forcement of  mechanics'  liens  in  any  other  than  a  court 
of  record.  The  court  considered  this  contention,  and 
upon  a  thorough  examination  of  our  statutes  upon  the 
subject  in  the  opinion  referred  to  it  was  held  that  jus- 
tices of  the  peace  had  jurisdiction  to  enforce  the  lien  for 
the  sum  sued  for. 
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In  the  course  of  the  discussion^  and  merely  in  passing, 
the  justice  who  delivered  the  opinion  made  the  follow- 
ing remark :  "It  may  be  well  to  note  that  Messrs.  Mil- 
liken  &  Vertrees,  in  their  compilation,  treat  the  act  of 
1873  as  having  amended  section  3543,  as  well  as  1987, 
of  the  Code,  and  consequently  omit  from  their  corres- 
ponding sections  (Mill.  &  V.  Code,  sees.  2747,  4286)  the 
words  introduced  by  the  codifiers  in  1858/'  As  stated, 
this  was  merely  a  casual  remark  dropped  out  in  the 
course  of  a  general  discussion,  and  was  not  intended  to 
be  an  adjudication  of  the  matter  referred  to,  and,  in 
view  of  the  question  then  under  examination,  could  not 
have  been.  The  act  of  1873  afforded  an  additional  rem- 
edy,  viz.,  "by  judgment  and  execution  at  law,  to  be  levied 
upon  the  property  on  which  the  lien  is."  It  did  not  pur- 
port to  amend  section  3543,  and  did  not  amend  it  In- 
deed, it  does  not  cover  the  whole  ground  occupied  by  the 
attachment  proceeding,  inasmuch  bb  it  does  not  apply  to 
subcontractors  and  materialmen  who  have  no  contract- 
ual relation  with  the  owner  of  the  property,  as  shown  in 
Taylor  v.  Lumber  Co.,  107  Tenn.,  41,  63  S.  W.,  1130. 

We  shall  now  briefly  consider  the  second  question.  As 
previously  stated,  his  honor  the  circuit  judge  quashed 
the  attachment  writ  because  it  had  been  issued  by  the 
clerk  of  the  court  without  the  flat  of  a  judge  or  chan- 
cellor. It  is  conceded  that  the  action  of  the  circuit 
judge  was  in  accord  with  the  opinion  of  this  court  in 
the  case  of  Lane  &  Bodley  v.  Wood  &  Trimble,  decided 
at  the  December  term,  1876,  and  reported  in  1  Tenn. 
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Cas.,  648,  a  publication  issued  in  1898.  We  are  asked 
to  OTemile  that  case,  because  it  is  said  that  it  is  un- 
sound in  principle,  and  is  opposed  to  an  earlier  case — 
Brouon  v.  Broicfi,  2  Sneed,  431 — ^and  because  it  remained 
unpublished  so  long  that  counsel  and  litigants  were 
taken  unawares. 

As  to  the  last  point,  we  do  not  think  this  entitled  to 
very  great  consideration,  inasmuch  as  the  case  was  pub- 
lished more  than  four  years  ago,  and  has  long  been  ac- 
cessible to  the  profession. 

As  to  the  second  point,  it  is  true  that  Lane  v.  Wood 
is  directly  opposed  to  the  previous  case  of  Brown  v. 
Brown.  What  was  said  in  Brown  v.  Brown,  however, 
upon  the  subject  of  the  granting  of  the  attachment  by 
the  clerk  of  the  court  was  merely  dictum. 

With  respect  to  the  merits  of  the  question,  if  it  were 
res  Integra,  it  might  well  be  decided  either  way.  There 
is  much  force  in  the  contention  of  counsel  for  plaintiff 
in  error  that  the  whole  of  the  preceding  chapter  of  the 
Code  (chapter  10)  was  referred  to,  and  therefore  that 
all  of  the  provisions  concerning  attachments  sued  out 
under  section  3455,  and  especially  section  3463,  concern- 
ing the  granting  of  attachments  by  clerks,  would  also 
apply  to  suits  to  enforce  mechanics'  liens;  but  there  is 
also  equal  force  in  the  suggestion  made  by  counsel  for 
defendant  in  error  that  the  reference  was  really  to  arti- 
cle 6,  only,  of  that  chapter,  entitled  "Mode  of  Procedure 
in  Attachment  Cases."  As  stated,  if  the  question  were 
an  open  one,  we  think  that  either  view  of  the  case  might 
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be  adopted  with  gqod  reason.  The  questioiiy  then,  being 
one  of  doubtfnl  construction  of  our  statutes,  we  do  not 
feel  at  liberty  to  overrule  the  former  decision  of  Lane  v. 
Wood,  supra,  which  took  the  view,  in  substance,  now  in- 
sisted upon  by  defendant's  counsel.  This  decision  has 
been  long  in  existence,  and  we  do  not  think  it  should 
be  overruled,  involving  as  it  does  a  mere  point  of  prac- 
tice ;  the  point  itself,  on  the  merits  of  the  inquiry,  being 
a  doubtful  one  at  best. 
Let  the  judgment  be  affirmed. 
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Emmett  Tatlob  17.  R.  M.  Sledge  et  al. 
{Jackson.    April  Term,  1903.) 

1.  WRIT  OF  EBSOB  AN2>  8UPEB8EDBAS.    Buinff  out,  oper- 
ates as  entrance  of  appearance. 

Where,  after  judgment  by  default  is  taken,  and  a  writ  of  Inquiry 
is  awarded  and  executed,  the  damages  ascertained,  and  final 
Judgment  therefor  is  entered,  the  defendant  sues  out  a  writ  of 
error  and  supersedeas,  he  thereby  enters  his  appearance,  and  the 
supreme  court  obtains  jurisdiction  of  his  person,  and  its  judg- 
ment against  him  is  yalid  and  conclusiye  of  the  matters  therein 
adjudged,  although  the  original  summons  may  not  haye  been 
seryed  upon  him.     (Post,  pp.  264-268.) 

Cases  cited  and  approyed:  Palmer  y.  Malone,  1  Heisk.,  649; 
Woolridge  y.  Boyd,  13  Lea,  151;  Hurt  y.  Long,  90  Tenn.,  448; 
Taylor  y.  Sledge,  108  Tenn.,  719r 

2.  BE8  ADJUDIOATA.    Judgment  by  default  is  as  conclusive  as 
Judgment  upon  defense. 

A  judgment  by  default  is  as  conclusiye  against  the  parties  as 
one  rendered  in  a  case  where  the  defendant  appears  and  makes 
defense,  as  to  all  material  matters  properly  pleaded  and  ayerred 
in  the  declaration.     (Post,  pp,  268-270). 

Case  cited,  distinguished  and  approyed:  Sale  y.  Eichberg,  105 
Tenn.,  333. 

8.  8AKB.  Same.  Gase  in  Judgment. 
Where  a  landlord  rents  a  building  to  a  tenant,  and  during  the 
tenant's  occupancy  the  floors  fall,  which  the  tenant  claims  was 
caused  by  reason  of  detectlye  construction  or  want  of  proper 
repairs,  and  the  landlord  by  reason  of  the  tenant's  wrongful 
oyerloading  the  upper  floors,  and  the  tenant  sues  the  landlord 
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for  damages  sustained  and  recovers  a  judgment  hy  default, 
which  is  thereafter  affirmed  by  the  supreme  court  upon  a  writ 
of  error,  sued  out  by  the  landlord,  subsequent  to  which  the  land- 
lord sues  to  recover  damages  from  the  tenant  for  the  alleged 
wrongful  overloading  of  the  building,  the. issue  in  both  actions 
is  the  cause  of  the  falling  of  the  floors,  and  therefore  the  Judg- 
ment in  the  first  action  is  res  adjudicata  and  conclusive  against 
the  landlord,  and  a  bar  to  the  maintenance  of  his  suit  (Post, 
pp,  264-270.) 

Case  cited,  distinguished  and  approved:     Sale  v.  Eichberg,  105* 
Tenn.,  833. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
F.  H.  Hbiskell^  Chancellor. 

Smith  &  Tbezbvant,  for  Taylor. 

Cabuthebs  Ewing,  for  Sledge  et  al. 


Me.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

Complainant  rented  to  the  defendants  a  house  in 
Memphis,  to  be  occupied  by  them  as  brokers  and  com- 
mission merchants.  Some  time  after  defendants  took 
possession  and  moved  their  stock  of  merchandise  into 
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the  house,  the  floors  of  the  second,  third,  and  fourth 
stories  gave  way  and  fell;  and  a  controversy  arose  be- 
tween the  parties  as  to  whether  the  catastrophe  was 
caused  by  the  defective  construction  and  want  of  repairs 
of  the  house,  or  by  the  wrongful  and  negligent  action 
of  the  defendants  in  overloading  the  upper  floor. 

The  defendants  sued  the  complainant,  Taylor,  in  the 
circuit  court  of  Shelby  county,  to  recover  the  damages 
sustained  by  them  by  the  falling  of  the  floors;  and,  no 
defense  being  made,  judgment  by  default  was  taken,  and 
upon  writ  of  inquiry  the  damages  of  the  plaintiffs  were 
found  to  be  fl^l^S-SO,  for  which  a  final  judgment  was 
entered. 

Complainant  then  brought  the  case  before  this 
court  by  writs  of  error  and  supersedeas,  and  as- 
signed as  error  the  action  of  the  circuit  judge  in  execut- 
ing the  writ  of  inquiry  without  the  intervention  of  a 
jury — one  having  been  demanded  in  the  declaration — 
which  assignment  was  overruled,  and  the  judgment 
affirmed  against  him  and  his  surety  upon  his  superse- 
deas bond.  This  case  is  reported  in  108  Tenn.,  719,  69 
S.  W.,  266. 

Thereupon  this  bill  was  brought,  charging  that 
the  summons  in  the  action  of  Sledge,  Wells  &  Co. 
against  Taylor  was  not  served  upon  complainant 
Taylor ;  that  the  circuit  court  did  not  have  any  jurisdic- 
tion of  his  person,  and  that  the  judgment  recovered 
against  him  was  for  this  reason  absolutely  void ;  also 
that  the  collapse  and  falling  in  of  the  floors  of  the  house 
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rented  defendants  was  caused  by  the  negligence  of  the 
defendants  in  overloading  the  upper  floor,  and  that  they 
were  liable  to  complainant  for  |465.46,  the  cost  of 
repairs — ^with  a  prayer  that  the  collection  of  said  judg- 
ment be  enjoined,  and  that  complainant  have  a  decree 
against  defendants  for  f 465.46,  damages  alleged  to  have 
been  sustained  by  him.  Other  relief  was  prayed,  but 
need  not  be  noticed  here. 

The  defendants,  answering,  say  that  the  complainant 
was  served  with  process  in  the  original  case,  but  that 
the  question  is  not  now  an  open  one,  as  he  entered  his 
appearance  and  submitted  to  the  jurisdiction  of  the 
court  when  he  sued  out  writs  of  error  and  supersedeas 
and  had  the  case  reviewed  by  this  court,  and  that  ^e 
former  case  involved  the  same  subject-matter  as  this 
one,  so  far  as  the  complainant  seeks  to  recover  damages 
for  injuries  done  his  house;  and  they  plead  the  judg- 
ment in  that  case  in  bar  of  this  part  of  the  relief  sought 
against  them.  Thus  two  questions  of  law  are  pre- 
sented, the  determination  of  which  must  be  conclusive 
in  this  cause. 

1.  Did  the  complainant,  by  suing  out  the  writs  of 
error  and  supersedeas  in  the  case  of  Sledge,  Wells  &  Co. 
against  Taylor,  enter  his  appearance  in  that  case,  and 
submit  to  the  jurisdiction  of  the  court?  We  hold  that 
he  did.  He  had  the  election  of  two  remedies  to  correct 
any  error  committed  against  him.  If  there  was  error 
in  the  face  of  the  record,  he  could  have  the  judgment 
reversed  upon  writ  of  error  from  this  court    If  there 
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was  no  jarisdiction  of  his  person^  the  judgment  was  ab- 
solutely void,  and  he  could  have  had  it  so  decreed,  and 
its  collection  enjoined,  by  proper  proceedings  in  the 
chancery  court  It  was  his  right  and  his  duty  to  choose 
between  these  two  remedies.  He  could  not  have  both, 
because  a  party  is  entitled  to  only  one  trial  in  court; 
the  policy  of  the  law  being  to  prevent  multiplicity  of 
suits  and  to  put  an  end  to  litigation.  It  is  immaterial 
that  the  two  remedies  are  not  equally  broad,  as  the 
defendant  is  not  bound  to  adopt  the  one  that  is  less 
effectual.  A  writ  of  error  will  not  reach  all  errors  that 
may  be  committed  against  a  defendant  in  such  cases, 
because^  in  the  absence  of  a  bill  of  exceptions,  they  may 
not  appear  in  the  record.  Yet  he  must,  when  he  elects 
to  pursue  this  remedy,  take  the  chances  of  the  sound- 
ness of  his  judgment,  and  abide  the  consequences. 

We  are,  therefore,  of  the  opinion  that  the  complainant 
entered  his  appearance  in  the  former  case  when  he  sued 
out  the  writs  of  error  and  supersedeas ;  that  this  court 
thereby  obtained  jurisdiction  of  his  i)erson,  and  its 
judgment  against  him  is  valid  and  conclusive  of  the 
matters  therein  adjudged,  although  the  original  sum- 
mons  may  not  have  been  served  upon  him.  There  does 
not  seem  to  be  any  reported  case  of  this  court  deciding 
this  precise  question,  but  there  are  some  involving 
analogous  questions  which  support  this  decision,  so  far 
as  they  bear  upon  this  case.  Palmer  v.  Malone^  1  Heisk., 
549 ;  Woolridge  V.  Boyd,  13  Lea,  151 ;  Hurt  v.  Long,  90 
Tenn.,  448,  16  S.  W.,  968.    The  chancellor  also  found. 
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and  we  think  correctly,  that  process  in  the  original  case 
was  served  npon  complainant,  and  that  he  was  properly 
before  the  court 

2.  The  second  question  to  be  determined  is  whetha* 
the  case  of  Sledge,  Wells  &  Co.  against  Emmett  Taylor 
involved  the  same  subject-matter  as  this  case,  so  far  as 
complainant  seeks  to  recover  damages  against  the  de- 
fendants for  injuries  to  his  storehouse,  and,  if  so, 
whether  the  judgment  in  the  former  case  is  re%  adju- 
dicata  of  these  matters,  and  a  bar  to  such  relief.  There 
can  be  no  doubt  but  that  the  same  facts  and  questions 
involved  in  the  former  case  must  be  the  subject  of  ad- 
judication in  this  one;  but  the  complainant  insists  that 
the  judgment  in  that  case,  being  by  default  in  the  circuit 
court,  is  not  res  adjudicata  of  any  claim  and  rights  he 
may  have,  growing  out  of  such  matters,  and  does  not 
bar  him  from  a  recovery  on  account  of  the  same  against 
the  defendants.  The  case  of  Sale  v.  EicKberg,  105  Tenn., 
333,  59  8.  W.,  1020,  52  L.  R.  A.,  894,  is  relied  upon  to 
support  this  contention.  A  judgment  by  default  is  as 
conclusive  against  the  parties  as  one  rendered  in  a  case 
where  the  defendant  appears  and  makes  defense  of  all 
material  matters  that  are  properly  pleaded  and  averred 
in  the  declaration. 

The  rule  is  clearly  stated  by  an  eminent  author  in 
these  words :  "A  judgment  taken  by  default  is  conclu- 
sive by  way  of  estoppel  in  respect  to  all  such  matters 
and  facts  as  are  well  pleaded  and  properly  raised,  and 
material  to  the  case  made  by  declaration  or  other  plead- 
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ings,  and  such  issues  cannot  be  relitigated  in  any  sub- 
sequent action  between  the  parties  or  their  privies."  1 
Black  on  Judg.,  sec.  87.  The  facts  to  be  ascertained 
and  the  questions  to  be  determined  in  the  former  case 
and  in  this  are  clearly  the  same.  The  question  in  both 
is,  what  caused  the  floors  in  the  storehouse  to  give  way 
and  fall,  injuring  the  stock  of  goods  of  the  one  party, 
and  the  building  of  the  other?  In  the  former  case 
Sledge,  Wells  &  Co.  averred  that  it  was  the  fault  of  the 
construction  and  want  of  repair.  In  this  complainant 
claims  that  the  floors  were  properly  constructed  and  in 
good  repair,  and  were  caused  to  fall  by  the  negligence 
of  the  defendants  in  overloading  them.  Necessarily 
the  claims  of  both  parties  must  be  determined  in  the 
decision  of  both  suits.  We  are  clearly  of  the  opinion, 
and  so  hold,  that  the  judgment  in  the  former  case  of 
Sledge,  Wells  &  Co.  against  Taylor  is  res  adjudicata 
and  conclusive  against  the  complainant  in  this  action 
against  them  in  this  case.  The  case  of  Sale  v.  Eich- 
herg,  supra,  is  not  in  conflict  with  our  holding  that  a 
judgment  by  default  is  conclusive  of  all  material  ques- 
tions arising  in  the  pleadings.  The  judgment  which 
was  relied  upon  in  that  case  as  res  adjudicata  of  the 
complainant's  claim  for  damages  was  one  by  confession 
required  to  be  made  by  Eichberg  upon  his  application 
for  a  fiat  for  an  injunction  enjoining  an  action  at  law 
which  Sale  had  brought  against  him,  and  not  a  judg- 
ment by  default  n^ligently  suffered  to  be  entered. 
While  the  genei:al  rule  upon  the  subject  is  discussed  in 
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that  opinion,  it  was  not  intended  to  hold,  and  was  not 
held,  that  the  judgment  by  default  is  not  conclusive  of 
all  matters  properly  pleaded  and  involyed  in  the  plead- 
ings in  the  case  in  which  the  judgment  is  entered. 

The  other  assignments  of  error  were  disposed  of 
orally.  The  decree  of  the  chancellor  will  be  modified  to 
conform  to  this  opinion. 
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J.  M.  Jackson  v.  W.  P.  Coffman  et  al. 
(Jackson.    April  Term,  1903.) 

1.  ATTACHKBNT.  Bill  attaching  equity  in  land  must  make 
holder  of  legal  title  a  party. 
A  creditor  filing  aii  attachment  bill  against  his  nonresident 
debtor,  by  which  he  attaches  certain  lands  of  his  here,  but  fails 
to  mention  the  first  deed  of  trusty  or  to  make  the  trustees 
therein  parties  defendant,  although  it  makes  a  second  mortgage 
a  party  defendant,  takes  nothing  by  hfs  attachment.  (Poetj  pp, 
273-274.) 

Cases  cited  and  approved:  Lane  y.  Marshall,  1  Heisk.,  30;  Black- 
bum  y.  Clarke,  85  Tenn.,  508. 

9.  MOBTaAGES  AKD  DEEDS  OF  TBUST.  Foreclosure  of  prior 
deed  of  trust  extinguishes  subsequent  mortgage  whose  Uen  is 
transferred  to  surplus. 
The  effect  of  the  foreclosure  of  the  first  deed  of  trust  on  land  is 
to  extinguish  a  second  mortgage,  and  to  transfer  the  lien  of  the 
second  mortgage  to  the  surplus  proceeds  arising  from  such  fore- 
closure sale.     (Post,  pp.  274-276.) 

8.  BAKE.    Same.    Oamishment  of  surplus  of  foreclosure  sale  does 
not  defeat  second  mortgagee's  lien. 

An  unsecured  creditor's  attachment  leyied  by  proper  garnishment 
process  on  the  surplus  proceeds,  arising  from  foreclosure  sale 
under  prior  deed  of  trust,  does  not  defeat  the  second  mortga- 
gee's lien.     {Post,  p.  276.) 

Case  cited  and  approved:    Nolen  y.  Crook,  5  Humph.,  312. 
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FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
P.  H.  Heiskell^  Chancellor. 

W.  B.  GussoN  and  Malone  &  Malone,  for  complain- 
ant. 

Carroll,  MgEellar  &  Bullington  and  Watson  & 
PrrzHUGH,  for  defendants. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Court. 

This  is  a  controversy  between  two  adverse  claimants 
over  the  surplus  proceeds  of  a  tract  of  land  lying  in 
Shelby  county,  realized  by  Eldridge  and  Eichardson, 
trustees,  who  foreclosed  a  trust  deed  made  by  the  de- 
fendant Coflfman  to  them  to  secure  a  purchase-money 
note  described  therein.  The  complainant  claims  that, 
by  proper  process  in  this  case,  he  impounded  this  fund, 
and  is  entitled  to  have  it  applied  to  the  debt  against 
Coflfman,  which  he  sets  up  in  his  bill;  and  the  defendant 
the  Chickasaw  Cooperage  Company  rests  its  contention 
upon  a  mortgage  second  in  point  of  time  to  this  trust 
deed,  made  by  Coflfman  to  secure  it  in  large  advances 
made  by  this  company  to  him. 

The    bill    was    filed    on    the    15th    of    May,    1899, 
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and  in  it  complainant  allied  that  Coffman  was 
indebted  to  him  in  an  amount  set  oat  therein; 
that  he  was  the  owner  of  this  tract  of  land,  but 
a  nonresident  of  the  State;  and  that  complainant  was 
entitled  to  attach  this  property  and  hold  it  as  security 
for  the  satisfaction  of  the  decree  which  he  asked  the 
court  to  render  in  his  favor  as  such  creditor. 

As  the  holder  of  the  mortgage  above  referred  to,  which 
bore  date  the  fifteenth  of  February,  1899,  the  Chickasaw 
Cooperage  Company  was  made  a  defendant,  and  it  was 
called  upon  to  disclose  in  its  answer  what  advances  had 
been  made  on  the  faith  of  this  security  to  Coffman ;  but 
complainant  averred,  on  information,  that  there  was 
little,  if  anything,  left  of  this  mortgage  debt. 

In  accordance  with  the  prayer  of  the  bill,  an  attach- 
ment was  issued  and  levied  on  the  land.  At  the  time  of 
filing  the  bill  there  was  outstanding  the  trust  deed  to 
Eldridge  and  Richardson,  which  antedated  the  mortgage 
made  by  Coffman  to  the  Cooperage  Company.  The  exist- 
ence of  this  trust  deed  seems  to  have  been  overlooked  by 
the  draftsman  of  the  bill.  At  any  rate,  the  complainant 
proceeded  against  the  land  without  any  mention  of  this 
conveyance,  and  without  making  the  trustees  parties 
defendant.  This  being  so,  it  is  evident  complainant 
took  nothing  by  his  attachmei^t.  Lane  V.  Marshall,  1 
Heisk.,  30 ;  Blackburn  v.  Clarke,  85  Tenn.,  508,  3  S.  W., 
505. 

Subsequently,  however,  on  the  thirty-first  of  January, 

110  Tenn— 18 
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1900,  the  complainant  filed  an  amended  and  supple- 
mental bill,  in  which,  after  repeating  the  allegations  of 
his  original  bill,  it  was  averred  that  on  the  fifteenth  of 
December,  1898,  CofiFman  had  executed  a  mortgage  to 
the  Chickasaw  Cooperage  Company  of  all  the  white  oak 
timber  on  certain  lands  in  the  State  of  Arkansas,  and 
on  the  machinery  to  be  erected  on  these  tracts  to  manu- 
facture this  timber  into  staves,  together  with  all  the 
bolts  or  staves  that  might  be  sawed  or  cut  from  it,  to 
secure  a  note  of  |2,330  due  the  company,  and  "other 
advances  to  be  made/' 

It  was  also  alleged  that  this  indebtedness  se- 
cured by  the  Arkansas  mortgage  had  been  greatly 
reduced  by  the  fifteenth  of  February,  1899,  the 
date  of  the  Tennessee  mortgage,  and  that  since  that 
date,  as  well  as  since  the  filing  of  the  original  bill  and 
the  levy  of  the  attachment,  the  Cooperage  Company  had 
received  many  car  loads  of  staves  which  were  shipped  by 
Coffman,  the  aggregate  value  of  which  was  at  least 
f  12,000,  which  sum,  it  was  charged,  was  ample  to  dis- 
charge all  liabilities  secured  by  the  land  mortgage  ex- 
isting at  the  date  of  the  levy  of  the  attachment,  and 
that  by  operation  of  law  this  mortgage  was  released  as 
against  complainant,  and  the  property  covered  by  it 
opened  to  the  attachment  of  complainant.  This  plead- 
ing, as  did  the  original  bill,  omitted  all  mention  of  the 
trust  deed,  and  also  failed  to  make  the  trustees  parties 
defendant. 

After  the  filing  of  this  amended  and  supplemental 
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bill,  another  attachment  was  issued.  It  seems  that  on 
April  10,  1900,  the  trustees,  Eldridge  and  Bichardson, 
foreclosed  this  trust  deed,  and  from  the  proceeds  of 
sale  had  remaining  in  their  hands,  after  satisfying  the 
trust  deed  and  expenses,  a  considerable  surplus.  Upon 
this  the  last  attachment  was  levied  by  proper  garnish- 
ment process,  and  it  is  this  surplus  which  complainant 
seeks  to  reach ;  and  his  contention  is  that  either  under 
the  original  attachment  on  the  land,  or  else  by  virtue 
of  the  garnishment,  he  has  the  right  to  appropriate  it 
to  his  debt.  As  has  been  seen,  this  claim  cannot  be 
rested  on  the  original.  Can  it  be  on  the  latter  attach- 
ment? The  record  clearly  shows  that  on  the  twelfth 
of  May,  1899,  Coffman's  indebtedness  to  the  Chickasaw 
Cooperage  Company,  secured  by  the  Arkansas  and  Ten- 
nessee mortgagcfs,  amounted  to  the  sum  of  f 9,673. 09, 
and  that  from  that  date  up  to  the  time  of  the  service  of 
the  garnishment,  the  tenth  of  April,  1900,  it  had  addi- 
tionally advanced  to  him,  in  various  amounts  and  at 
various  times,  sums  aggregating  f  10,854.26,  making  a 
total  debit  on  that  day  of  f  21,028.  It  also  shows  that 
at  this  latter  date  the  sum  total  of  Coffman's  credits 
with  the  company  was,  from  all  sources,  |10,424.31. 

We  think  there  is  little  difficulty,  in  view  of  these 
facts,  in  determining  the  respective  rights  of  the  parties. 
When  the  trust  deed  on  this  land  was  foreclosed,  the 
effect  of  such  foreclosure  was  to  extinguish  the  second 
mortgage;  but,  as  to  the  surplus  left  after  the  payment 
of  the  trust  deed  and  the  expenses  of  sale,  there  can  be 
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no  doubt.  It  stood  in  the  place  of  and  represented  the 
equity  of  redemption,  upon  which,  by  virtue  of  its  mort- 
gage, the  Cooperage  Company  had  a. lien.  2  Jones  on 
Mortgages,  sec.  1687.  This  being  so,  the  question  is, 
under  what  sound  rule  can  complainant  deprive  this 
Company  of  its  rights  to  this  surplus,  and  have  it  ap- 
plied to  this  claim,  when  his  lien  is  inferior  in  point  of 
time?  None  has  been,  and  we  think  none  can  be^  found. 
Had  complainant,  after  his  levy  by  garnishment  on  this 
surplus  fund,  filed  a  supplemental  bill,  invoking  the 
doctrine  of  marshaling  securities,  upon  the  ground  that 
the  Cooperage  Company  had  tw^o  securities,  and  he  a 
lien  only  on  one  of  these,  his  claim  would  have  been 
entitled  to  equitable  consideration.  But  this  was  not 
done,  and  such  is  not  the  theory  of  his  case.  He  comes 
as  an  attachment  creditor,  and  asks  the  court  to  oust 
a  mortgagee  who  is  first  in  time  and  right  from  a  secur- 
ity to  which  he  is  entitled,  and  apply  it  to  his  (the  com- 
plainant's) claim.  This  cannot  be  done.  Nolen  v. 
Crook,  5  Humph.,  312. 

In  conclusion,  it  is  proper  to  say  that  the  rule  as  to 
application  of  payments,  invoked  by  complainant,  does 
not  arise  on  the  facts  presented  in  this  record. 

The  decree  of  the  chancellor,  save  as  to  the  personal 
decree  against  Coflfman,  is  reversed,  and  the  bill  is  dis- 
missed as  to  the  Chickasaw  Cooperage  Company,  at  cost 
of  complainant 
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•Memphis  Street  Railway  Co.  v.  Kaeteight. 
(Jackson.    April  Term,  1903.) 

1.  STBEST  BATLROADS.     Negligence  preeomed  from  falling 
of  trolley  wire. 

Negligence  on  the  part  of  an  electric  street  railway  company,  in 
the  selection,  construction  or  supervision  of  its  trolley  wire, 
is  presumed,  without  further  eyidence^  from  the  fact  that  such 
wire,  dangerously  charged  with  electricity,  falls  on  or  near  a 
public  street,  even  if  its  fall  was  caused  by  a  slipping  of  the 
trolley  pole  of  a  passing  car,  and  this  presumption  of  negli- 
gence must  be  overcome  by  the  street  railway  company.  (Post, 
pp.  280-281.) 

Case  cited  and  approved:  Chattanooga  Electric  Railway  Company 
V.  Mingle,  103  Tenn.,  667. 

2,  SAME.    Boctrine  of  res  ipsa  loquitur  applied. 

The  doctrine  of  res  ipsa  loquitur  applies  in  case  of  breakage  of 
the  wires  of  an  electric  street  railway  company,  so  as  to  require 
the  company  to  repel  the  presumption  of  negligence  arising 
from  the  mere  fact  of  breakage.    (Post,  p,  282.) 

Case  cited  and  approved:  Chattanooga  Electric  Railway  Co.  v. 
Mingle,  103  Tenn.,  667,  671. 

8.    SAME.    Same.    Evidence    sufficient    to    support  finding  of 
negligence.    Case  in  judgment. 
In  an  action  against  an  electric  street  railway  company  for  in- 
juries caused  by  the  falling  of  a  trolley  wire,  though  it  is  not 

*As  to  presumption  of  negligence  from  occurrence  of  accidents, 
see  note  to  Bamonski  v.  Nelson  (Mich.),  15  L.  R.  A.,  33. 
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definitely  shown  what  caused  the  brealcage  and  fall  of  said  wire, 
but  the  plaintiff  testified  that  the  trolley  pole  of  an  approaching 
car  knocked  the  wire  down  and  the  employees  of  the  company, 
whose  duty  it  was  to  make  repairs  testified  in  general  terms 
aaite  emphatically  as  to  the  quality  of  the  wire,  its  condition 
and  frequent  inspection. 

Beld:  That,  in  view  of  the  presumption  of  negligence  arising 
from  the  manner  of  the  injury,  a  finding  of  negligence  was  sus- 
tained by  the  eyidence.     {Post,  pp,  280-281.) 


4.  SAKB.  Highest  degree  of  care  required  in  the  conatraction 
and  maintenance  of  electric  wires« 
Electric  street  railroad  companies,  in  view  of  the  danger  attend- 
ant upon  the  breakage  and  falling  of  overhead  electric  wires  in 
the  streets  and  the  results  to  be  apprehended  to  persons  in  the 
street,  should  be  held  to  the  highest  or  utmost  degree  of  care 
in  the  construction,  maintenance  and  operation  of  its  lines. 
{Posh  pp.  281-287.) 

Case  cited,  approved  and  distinguished:  Chattanooga  Blectric 
Ry.  Co.  V.  Mingle,  103  Tenn.,  667,  670. 

Cases  cited  and  approved:  Street  Ry.  Co.  v.  Nugent  (Md.),  88 
Atl.,  779;  Denver  Const.  Co.  v.  Simpson,  21  Colo.,  871;  Oiraudo 
V.  Electric  Imp.  Co.,  107  Cal.,  120;  Block  v.  Milwaukee  Street 
Railway  Co.,  89  Wis.,  371;  Haynes  v.  Raleigh  Gas  Co.,  114  N. 
C,  203;  City  Electric  Railway  Co.  v.  Conery,  61  Ark.,  381;  Cook 
V.  Wilmington  City  Electric  Co.,  9  Hou8t.»  306;  McAdam  v. 
Central  Railroad  Co.,  67  Conn.,  445. 


FROM  SHELBY. 


2  Gates]  APRIL  TERM,  1903,  279 

street  Railway  Co.  y.  Kartrlght. 

Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County. — J.  P.  Young,  Judge. 


Weight,  Petebs  &  Wright,  for  Street  Railway  Co. 
Jeeb  Hobnb  and  M.  C.  Ketchum,  for  Kartright. 


Me.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  an  action  for  damages  for  personal  injuries. 
It  was  tried  in  the  court  below  by  a  jury,  and  there  were 
a  verdict  and  judgment  for  f 250,  and  the  railway  com- 
pany has  appealed  and  assigned  errors. 

The  facts^  so  far  as  necessary  to  be  stated,  are  that 
plaintiff,  a  young  man,  about  twenty  years  of  age,  was 
standing  on  the  pavement  at  the  corner  of  Raybum  and 
Vance  streets,  in  the  city  of  Memphis.  A  car  of  the 
defendant  company  was  approaching  on  the  street,  when 
the  trolley  wire,  forming  part  of  its  overhead  construc- 
tion, with  an  insulator  upon  its  end,  fell,  and  the  in- 
sulator struck  the  plaintiff  upon  the  head,  inflicting  a 
wound  over  his  right  eye,  which  left  a  permanent  scar 
or  blemish  on  his  face.  He  was  confined  to  his  bed  for 
several  days,  and  was  not  able  to  work  for  some  ten 
4ays,  and  incurred  a  medical  bill  of  f  25.  It  is  not 
definitely  shown  what  caused  the  breakage  and  fall  of 
the  trolley  wire,  but  the  plaintiff  states  that  the  trolley 
pole  knocked  the  wire  down ;  that  he  saw  it  fly  off  and 
knock  the  wire  down. 
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It  is  assigned  as  error  that  there  is  no  eyidence  to 
sustain  the  verdict.  This  assignment  is  based  upon  the 
theory  that  there  is  no  definite  testimony  as  to  why  the 
wire  broke,  and  no  evidence  of  negligent  construction, 
maintenance,  and  operation  of  the  line,  while  there  is 
testimony  that  the  wire  was  in  good  condition,  and  had 
been  inspected  two  days  before;  that  at  the  time  there 
was  a  break  in  the  wire  near  the  same  place  which  was 
repaired,  and  the  wire  was  then  found  to  be  in  proper 
condition.  The  rule,  as  laid  down  in  the  case  of  Chat- 
tanooga Ry.  Co.  V.  Mingle,  103  Tenn.,  667,  56  S.  W., 
23,  76  Am.  St.  Kep.,  703,  is  that  "negligence  on  the  part 
of  the  street  care  company  in  the  selection,  construction 
or  supervision  of  its  guy  wire  is  presumed,  without  fur- 
ther evidence,  from  the  fact  that  such  wire,  dangerously 
charged  with  electricity,  falls  on  or  near  a  public  street^ 
even  if  its  fall  was  caused  by  a  stroke  from  the  deranged 
trolley  of  a  passing  car."  This  presumption  of  n^li- 
gence  must  be  overcome  by  the  car  company.  The  evi- 
dence introduced  by  the  company  consisted  of  the  testi- 
mony of  Bowen,  the  lineman ;  Erickson,  the  foreman  of 
the  repair  apparatus,  called  the  "Trouble  Wagon ;"  and 
a  negro.  Branch,  a  member  of  his  crew.  The  testimony 
of  these  witnesses  is  quite  contradictory,  though  they 
speak,  in  general  terms,  quite  emphatically  as  to  the 
quality  of  the  wire,  its  condition,  and  frequent  inspec- 
tion. They  are  more  or  less  interested,  as  employees 
whose  duties  were  to  make  repairs  and  keep  the  line  in 
order. 
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On  the  other  hand,  the  testimony  of  the  plain- 
tiff furnishes  some  evidence  that  the  breakage  waa 
caused  by  the  slipping  of  the  trolley  pole,  ^hich  is  nob 
explained ;  and  the  jury,  from  his  statement,  might  have 
legitimately  inferred  that  there  was  negligence  in  the 
slipping  of  the  pole,  or  a  defect  in  the  condition  of  the 
wire,  and,  under  the  rule,  this  is  sufficient  testimony, 
coupled  with  the  presumption,  arising  out  of  the  break- 
age, that  there  was  negligence. 

The  other  assignments  of  error  may  be  treated  to- 
gether, and  relate  to  the  degree  of  care  required  to  be 
exercised  by  electric  street  railways  in  the  construction, 
maintenance,  and  operation  of  its  superstructure. 

The  court  charged  the  jury  that  the  street  car  com- 
pany was  obligated  to  use  the  best  material,  most  ap- 
proved methods  of  construction,  and  the  highest  degree 
of  care  and  skill  in  maintaining  and  keeping  same  in 
repair,  considering  the  dangerous  nature  of  the  appli- 
ances, and  the  peril  to  life  and  limb  embodied  in  their 
use.  And  it  is  insisted  that  this  was  requiring  too  great 
a  degree  of  care,  and  the  court  was  requested  to  charge 
that  the  company  was  only  required  to  exercise  a  high 
degree  of  care  in  these  respects,  and  not  the  highest 
degree  of  care. 

Counsel  cites  in  support  of  his  contention  the 
language  of  this  court  in  Chattanooga  Street 
Railway  \\  Mingle,  103  Tenn.,  667,  56  S.  W.,  23,  76  Am. 
St.  Hep.,  703;  Street  Railway  v.  Nugent  (Md.),  38  Atl., 
779,  39  L.  R.  A.,  161;  Nellis  on  Street  Surface  R.  R.,  288. 
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The  trial  judge,  in  portions  of  his  charge,  did  state  the 
rule  to  be  a  high  degree  of  care,  and  defined  the  term, 
\\'ith  accuracy,  as  requiring  care  commensurate  with  the 
perils  to  be  apprehended, .  and  such  as  would  make  the 
appliances  safe  in  their  use ;  but  he  also,  in  another  part, 
charged  that  the  highest  degree  was  required.  The^ 
charge  is  open  to  the  objection  that  the  rule  is  not 
stated  in  the  same  or  equivalent  terms  in  all  portions  of 
the  charge,  and  was,  to  some  extent,  confusing  to  the 
jury;  but  we  must  assume  that  the  jury  applied  the 
strict  rule  of  the  highest  degree  of  care,  in  order  to 
constitute  error,  even  upon  defendant's  contention. 

It  is  true  in  the  case  of  Chuttanooga  R.  Co.,  v.  Mingle^ 
103  Tenn.,  670,  56  S.  W.,  24,  76  Am.  St.  Rep.,  703,  this 
court  said,  "In  view  of  the  extreme  peril  consequent  upon 
the  displacement  and  fall  of  the  wires,  and  in  the  opera- 
tion of  an  electric  railway  system,  it  is  essential  that  a 
liigh  degree  of  care  be  exercised,  not  only  in  the  construc- 
tion, but  in  their  continued  maintenance  in  a  good  and 
safe  condition."  Citing  Denver  Cons.  Co.  v.  Simpson,  21 
Colo.,  371,  41  Pac,  499,  31  L.  R.  A.,  566 ;  Giraudo  v. 
Electric  Imp.  Co.,  107  Cal.,  120,  40  Pac,  108,  28  L.  R. 
A.,  596,  48  Am.  St.  Rep.,  114. 

The  real  point  at  issue  in  the  Mingle  Case  was 
whether  the  doctrine  of  res  ipsa  loquitur  applies 
in  case  of  breakage  of  the  wires,  so  as  to  re- 
quire the  company  to  repel  the  presumption  of  n^- 
ligence  arising  from  the  mere  fact  of  breakage;  but  the 
court  was  not  attempting  to  lay  down  with  strict  ac- 
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curacy  the  full  measure  of  care  required  of  such  com- 
panies in  the  construction)  maintenance,  and  operation 
of  their  lines. 

So  the  question  recurs,  was  it  error  to  instruct 
the  jury  that  the  highest  degree  of  care  must  be 
exercised?  In  the  case  of  Denver  Cons.  Co.  v.  Simpson, 
21  Colo.,  371,  41  Pac,  499,  31  L.  B.  A.,  566,  it  was  said 
by  the  trial  judge :  "The  defendant  was  not  an  insurer 
of  the  safety  of  the  plaintiff,  but,  in  constructing  its 
line  and  in  maintaining  the  same  in  repair,  it  was  held 
to  the  highest  degree  of  care  and  diligence,  and  in  this 
respect  was  bound  to  the  highest  degree  of  care,  skill, 
and  diligence  in  the  construction  and  maintenance  of  its 
lines  of  wires  and  other  appurtenances,  and  in  carrying 
on  its  business  so  as  to  make  the  same  safe  against  ac- 
cidents, so  far  as  such  safety  can,  by  the  use  of  such 
care  and  diligence,  be  secured.  If  it  observed  su(!h  a 
degree  of  care,  it  was  not  liable.  If  it  failed  therein, 
it  was  liable  for  the  injuries  caused  thereby.'^ 

On  appeal  this  charge  was  afBrmed,the  appellate  court 
saying :  "Where  all  minds  concur,  as  they  must  in^a  case 
like  the  one  we  are  considering,  in  regarding  the  carrying 
on  of  a  business  as  fraught  with  peril  to  the  public,  inher- 
ent in  the  nature  of  the  business  itself,  the  court  makes 
no  mistake  in  defining  the  duty  of  those  conducting  it  as 
the  exercise  of  the  utmost  care.  It  was  therefore  not 
prejudicial  error  for  the  court  to  tell  the  jury  in  that 
case  what  the  law  requires  of  the  defendant,  viz.,  the 
highest  degree  of  care  in  conducting  its  business.    The 


284  TENNESSEE  BEPOBTS.        [Vol.  110 

Street  RaUway  Co.  ▼.  Kartrlght. 

late  case  of  Block  v.  Milwaukee  Street  Railway  Com- 
pany, 89  Wis.,  371,  61  N.  W.,  1101,  27  L.  R,  A.,  365,  4& 
Am.  St.  Bep.,  849,  rightly  interpreted,  supports  this 
doctrine ;  and  the  case  of  Haynes  v.  Raleigh  Gas  Comr 
party,  114  N.  C,  203,  19  S.  E.,  344,  26  L.  R.  A.,  810,  41 
Am.  St.  Rep.,  786,  expressly  lays  down  the  rule  as  ob- 
served by  the  trial  court  in  the  instructions  given  in 
this  case." 

In  Giraudo  Case,  supra,  the  court  say :  "The  public, 
aside  from  the  consumers  using  the  commodity,  owe  no 
duty  to  those  introducing  it.  But  on  the  other  hand, 
it  is  the  duty  of  those  making  a  profit  from  the  use  of  so 
dangerous  an  element  as  electricity  to  use  the  utmost 
care  to  prevent  injury  to  any  class  of  people  composing 
the  public,  which  consists  in  considerable  members. 
They  must  protect  those  having  less  than  the  ordinary 
know^ledge  of  the  character  of  the  commodity." 

In  Haynes  v.  Raleigh  Oas  Company,  supra,  the  rule 
is  stated  thus:  "It  is  due  to  the  citizen  that  electric 
companies  that  are  permitted  to  use  for  their  own  pur- 
poses the  streets  of  a  city  or  town  shall  be  required  to 
use  the  utmost  degree  of  care  in  the  construction,  in- 
spection, and  repair  of  their  wires  and  poles,  to  the  end 
that  travelers  along  the  highway  may  not  be  injured 
by  their  appliances.  The  danger  is  great,  and  care  and 
watchfulness  must  be  commensurate  with  it.  All  the 
reasons  that  support  the  rigid  enforcement  of  this  rigid 
rule  against  the  carrier  of  passengers  by  steam  apply 
with  double  force  to  those  who  are  allowed  to  place 
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above  the  streets  of  a  city  wires  charged  with  a  deadly 
current  of  electricity,  or  liable  to  become  so  charged. 
The  requirement  does  not  carry  with  it  too  heavy  a 
burden." 

In  City  Electric  Railway  Company  v.  Conery,  61 
Ark.,  381,  33  S.  W.,  426,  31  L.  R.  A.,  570,  54  Am.  St. 
Rep.,  262,  the  court  uses  this  language :  "Electric  com- 
panies are  bound  to  use  reasonable  care  in  the  construc- 
tion and  maintenance  of  their  lines  and  apparatus — 
that  is,  such  care  as  a  reasonable  man  would  use  under 
the  circumstances — ^and  will  be  responsible  for  any  con- 
duct falling  short  of  this  standard.  This  care  varies 
with  the  danger  which  \^  ill  be  incurred  by  negligence. 
In  cases  where  the  wires  carry  a  strong  and  dangerous 
current  of  electricity,  and  the  result  of  negligence  might 
be  exposure  to  death  or  most  serious  accidents,  the 
highest  d^ree  of  care  is  required.  This  is  especially 
true  of  electric  railway  wires  suspended  over  the  streets 
of  populous  cities  or  towns.  Here  the  danger  is  great, 
and  the  care  exercised  must  be  commensurate  with  it. 
But  this  duty  does  not  make  them  insurers  against  ac- 
cidents, for  they  are  not  responsible  for  accidents  which 
a  reasonable  man,  in  the  exercise  of  the  greatest  pru- 
dence, would  not,  under  the  circumstances,  have 
guarded  against." 

In  the  case  of  Cook  v.  Wilmington  City  Electric  Com- 
pany, 9  Houst.,  306,  32  Atl.,  643,  the  court  say :  "The 
law  requires  that  they  [electric  light  companies]  should 
use  every  way  to  protect  and  save  the  public  from  loss 
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or  injury.  They  must  use  every  means^  regardless  of 
expense^  to  protect  and  make  safe  the  public,  or  citizens 
passing  over  the  streets  of  the  city,  who  are  not  aware 
of  danger.  They  must  use  due  care  and  ordinary  dili- 
gence in  such  case,  with  the  legal  meaning  in  law  fol- 
lowing and  attached  to  such  words  as  I  have  stated. ''^ 
As  to  the  meaning  of  these  words,  the  court  say :  "The 
words  'usual  and  ordinary  care'  mean,  in  such  cases, 
nothing  more  or  less  than,  if  there  be  a  great  danger 
and  hazard  in  the  business,  there  should  be  a  corre- 
sponding degree  of  skill  and  attention  required  by  the 
law." 

"Mr.  Keasbey,  in  his  work  on  Electric  Wires,  says: 
"The  use  of  the  electric  current  is  authorized  by  law. 
It  will  do  no  harm  if  it  is  kept  in  its  proper  place,  but 
it  is  very  dangerous  if  it  is  allowed  to  escape.  Those 
who  use  it  are  charged  with  a  public  duty  to  use  the 
greatest  care  to  keep  it  from  doing  harm,  and,  for  fail- 
ure to  observe  this  care,  they  are  responsible  to  persons 
using  the  public  streets  who  may  be  injured  without  any 
fault  of  their  own."  Keasbey  on  Electric  Wires,  sec. 
243.  And  Mr.  Joyce,  in  his  work  on  Electricity,  holds 
the  same  view :  "An  electrical  company  is  under  the 
duty  of  so  maintaining  its  wires  as  not  to  interfere  with 
the  free,  unobstructed,  and  safe  use  of  the  highway. 
Although  it  is  not  an  absolute  insurer  of  its  wires,  yet 
it  is  bound  to  use  the  utmost  care  in  maintaining  them."^ 
Joyce  on  Electricity,  sec.  450.  See,  also,  McAdam  V- 
Central  B.  Co.,  67  Conn.,  445,  35  Atl.,  341. 
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We  are  of  the  opinion  that  in  view  of  the  danger  at- 
tendant ui)on  the  breaking  and  falling  of  overhead  elec- 
tric wires  in  the  streets,  and  the  results  to  be  appre- 
hended to  persons  in  the  streets,  the  company  should 
be  held  to  the  highest  or  utmost  degree  of  care  in  the 
construction,  maintenance,  and  operation  of  its  lines; 
and  the  court  was  not  in  error  in  so  charging.  We  are 
of  opinion,  also,  that,  taking  the  whole  of  his  charge 
together,  the  jury  must  have  understood  the  trial  judge 
to  lay  down  the  rule  of  the  highest  degree  of  care ;  and 
there  is  therefore  no  reversible  error  in  the  record,  and 
the  judgment  is  affirmed,  with  costs. 
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RosiNA  Balling  v.  Manhattan  Savings  Bank  & 

Trust  Co. 

(Jackson.    April  Term,  1903.)' 

1.  GIFTS  IHTE&  VIVOS.  Not  effective  and  valid  when  depend- 
ent on  contingency. 
Where  a  bank  depositor  delivered  to  another  his  bank  book  show- 
ing a  sum  of  money  due  to  him  In  a  certain  bank  which  was 
subject  to  be  drawn  out  by  draft  or  written  orders^  and  at  the 
same  time  stated  to  the  donee  that  he  was  going  away,  and 
wanted  her  to  have  the  money  to  his  credit  in  the  bank  as  evi- 
denced by  said  book,  and  that  if  he  did  not  return,  he  wanted 
her  to  understand  that  it  was  hers,  and  said  book  was  delivered 
to  her  for  the  purpose  of  enabling  her  to  collect  said  money  in 
the  event  he  did  not  return,  and  he  then  went  away,  there  is 
no  valid  gift  inter  vivos,  because  the  donor  retained  control  and 
dominion  over  the  property,  and  it  was  within  his  power  upon 
his  return  to  revoke  this  gift  at  any  time.  The  gift  was  not 
therefore  complete  and  executed,  and  hence  did  not  take  effect 
in  prcesentu  The  donee's  dominion  and  control  over  the  gift 
was  entirely  dependent  upon  the  contingency  of  the  nonreturn 
of  the  donor  and  that  matter  was  left  in  uncertainty.  The  donee 
manifestly  had  not  complete  and  executed  title  to  the  gift  so 
long  as  there  was  a  contingency  dependent  upon  the  return  of 
the  donor;  and  this  contingency  is  not  removed  by  an  unex- 
plained absence  of  more  than  seven  years  without  any  knowl- 
edge or  information  of  his  whereabouts,  though  diligent  inquiry 
had  been  made  therefor.    iFosi,  pp,  290 — .) 

Cases  cited  and  approved:  McEwen  v.  Troost,  1  Sneed,  186; 
Brunson  v.  Brunson,  Meigs,  630,  641;  Sheegog  v.  Perkins,  4 
Bax.,  278,  281;   Marshall  v.  Russell,  93  Tenn.,  265;  Grover  v. 
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Grover  (Mass.),  24  Pick.,  261;  Dale  y.  Lincoln,  62  III.,  22;  Taylor 
T.  Henry,  48    Md.     550;  Walden  y.  Dizson,  5  T.  B.  Hon.,  170. 

d.  GIFTS  nrCBB  vivos  OB  OAUSA  K0BTI8.  PeUvery  ol 
poflsesnon.  is  necessary  to  make  gilt  absolute  and  irrevocable; 
effect  of  delivery. 
The  parol  gift  of  a  chattel  or  chose  in  action,  whether  it  be  a  gift 
inter  vivo9  or  causa  mortis,  uoes  not  pass  title  to  the  donee  with- 
out delivery  and  transfer  of  possession.  The  effect  of  a  valid 
delivery  is  to  place  the  subject  of  the  gift  in  the  control  and 
dominion  of  the  donee,  and  his  title  and  right  of  possession,  by 
said  gift  and  delivery,  become  absolute  and  irrevocable.  (Post, 
pp.  293-296.) 

Cases  cited  and  approved:  McEwen  y.  Troost,  1st  Sneed,  186; 
Marshall  v.  Russell,  93  Tenn.,  265;  Grover  v.  Grover  (Mass.), 
24  Pick.,  261;  Dale  v.  Lincoln,  62  111.,  22;  Taylor  v.  Henry,  48 
Md.,  550. 

8.  GIFTS  QTTBB  VTVOS.  The  intention  must  be  clearly  made 
out. 
In  order  to  make  a  gift  inter  vivas  complete,  it  must  appear  ab- 
solutely and  beyond  a  doubt  that  the  donor  intended  to  part 
with  his  dominion  over  the  property.  If  the  intention  to  give 
is  not  clearly  made  out,  it  can  not  be  supported,  and  if  upon 
the  facts,  the  matter  be  enveloped  in  doubt,  that  doubt  must 
prevail  against  the  hypothesis  of  a  gift     {Post,  pp.  295-296.) 

Case  cited  and  approved:  Sheegog  v.  Perkins,  4  Bax.,  278,  281, 
282. 

4.  GIFTS  INTBB  VIVOS,  or  OAUSA  XOBTIS.  Stronger 
evidence  required  to  establish  giifts  causa  mortis  than  gift 
inter  vivos. 
It  is  well  settled  that  stronger,  more  cogent  and  stringent  evi- 
dence is  required  to  establish  a  gift  causa  mortis  than  a  gift 
inter  vivos,  because  the  former  donations  amount  to  a  revocation 

110  Tenn— 19 
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pro  tanto  of  written 'wills,  and,  not  being  sabject  to  the  forms 
prescribed  for  nuncupative  wills,  are  of  a  dangerous  nature, 
open  to  the  door  of  fraud  and  perjury.    {Post,  p.  296.) 

Cases  cited  and  approved:    Brunson  y.  Brunson,  Meigs,  630,  641, 
642;  Sheegog  v.  Perkins,  4  Baz.,  273,  281. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
F.  H.  Heiskell^  Chancellor. 

G.  T.  FiTZHUGH^  for  Rosina  Balling. 

L.  and  E.  Lehman,  fop  Bank  &  Trust  Company. 


Mr.  Justice  McAlisteb  delivered  the  opinion  of  the 
Court 

The  question  presented  in  this  case  is  whether,  upon 
the  facts  alleged  in  the  bill,  a  valid  gift  inter  vivos  was 
made  of  a  sum  of  money,  amounting  to  f586.54,  from 
one  George  Yolmer  to  the  complainant,  Rosina  Balling. 
The  chancellor  sustained  a  demurrer  interposed  by  the 
defendant,  and  dismissed  complainant's  bill. 

The  material  allegations  of  the  bill  are  that  on  the 
twelfth  day  of  May,  1890,  the  said  George  Volmer 
ojpened  an  account  with  the  defendant,  Manhattan  Sav- 
ings Bank  &  Trust  Company,  which  delivered  to  the 
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said  Volmer  a  deposit  book  giving  him  credit  for  the 
amount  deposited  on  that  day.  It  is  further  alleged 
that,  under  the  rules  promulgated  by  the  bank,  all  de- 
posits were  to  be  credited  in  said  book,  and  all  drafts 
drawn  on  account  of  deposits  made  with  the  bank  had 
to  be  made  by  the  depositor  personally,  or  by  his  order 
in  writing,  on  the  production  of  the  depositor's  book. 
It  is  then  alleged  that  deposits  were  made  by  the  said 
George  Volmer  at  various  times,  and  entries  made  in 
said  deposit  book  giving  him  credit  therefor.  The  last 
deposit  by  said  Volmer,  as  shown  by  said  deposit  book 
number  5,604,  was  on  November  19,  1891,  ai^d  the  total 
>8um  of  said  deposits,  with  interest  Ithereon,  credited  to 
George  Volmer  in  said  bank,  amounts  to  1586.54. 

The  bill  then  allied  that  on  the  nineteenth  day  of 
January,  1895,  the  said  George  Volmer  transferred  and 
made  actual  delivery  of  said  deposit  books  to  complain- 
ant, at  the  same  time  saying  to  complainant  that  he  was 
going  away  and  wanted  her  to  have  the  money  to  his 
credit  in  said  Manhattan  Savings  Bank  &  Trust  Company 
as  evidenced  by  said  books,  and  that  if  he  did  not  return 
he  wanted  complainant  to  understand  that  it  was  hers, 
and  said  books  were  delivered  to  her  for  the  purpose  of 
enabling  her  to  collect  the  same  in  the  event  that  he  did 
not  return. 

It  is  then  alleged  that  the  said  George  Volmer  did 
leave  on  said  date,  to  wit,  January  19,  1895,  and  has 
never  been  heard  from  since ;  that  neither  the  complain- 
ant, nor  any  other  person  in  said  city  or  county  who 
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knew  him  ( though  his  acquaintances,  as  stated,  were 
few),  has  been  able  to  obtain  any  information  in  r^ard 
to  him,  though  diligent  inquiry  has  been  made  for  the 
purpose  of  ascertaining  his  whereabouts,  etc. 

The  bill  further  alleged  that  more  than  seven  years  had 
elapsed  since  Volmer  left  Memphis  and  Shelby  county; 
that  he  has  been  continuously  absent  since  then,  and  no 
information  whatever  in  regard  to  him  has  been  obtained; 
and  complainant  is  advised  that  under  these  circum- 
stances the  law  raises  a  presumption  of  the  death  of  the 
said  George  Volmer,  and  that  the  transfer  and  delivery 
by  him  to  complainant,  more  than  seven  years  ago,  of 
his  deposit  books,  amounted  to  a  gift  of  the  money  in 
bank  to  his  credit  evidenced  by  said  books,  and  she  is 
therefore  legally  entitled  to  the  same. 

It  is  further  alleged  that  his  failure  to  return 
after  an  absence  of  more  than  seven  years  raises 
the  legal  presumption  that  he  will  not  return  at 
all,  and  under  the  law  complainant  is  advised 
that  she  has  been  vested  with  an  absolute  title  to  the 
money  credited  to  the  account  of  George  Volmer. 

Three  grounds  of  demurrer  were  assigned  to  the  bill, 
to  wit:  (1)  That  the  bill  sets  up  title  to  certain 
moneys  deposited  with  demurrant  by  George  Volmer, 
upon  the  allegation  that  he  delivered  to  complainant  his 
bank  deposit  book,  and  that  he  was  going  away  and 
wanted  her  to  have  the  money  to  his  credit  with  demur- 
rant if  he  did  not  return,  and  this  did  not  give  the  com- 
plainant any  right  or  title  to  said  money,  for  the  reason 


2  Gates]  APRIL  TERM,  1903.  293 


Balling  Y.  Trust  Co. 


that  the  alleged  gift  was  unexecuted  and  incomplete,  so 
that  the  title  to  said  money  never  passed  out  of  Volmer. 
(2)  The  said  bill  shows  that  the  moneys  on  deposit 
with  defendant  bank  to  the  credit  of  Volmer  were  sub- 
ject only  to  draft  or  check  accompanying  the  deposit 
book,  and  complainant  does  not  show  that  she  ever  re- 
ceived any  check  or  draft  for  said  money,  or  any  part 
thereof.  (3)  It  is  alleged  in  the  said  bill  that  Volmer 
is  dead,  and  the  complainant  is  not  interested  in  his 
estate  as  a  distributee,  and  no  one  is  made  a  party  to 
the  suit  as  the  administrator  or  personal  representative 
of  said  decedent. 

As  already  stated,  the  several  demurrers  were  sus- 
tained, and  complainant's  bill  dismissed. 

The  cardinal  inquiry  arising  under  the  first  assign- 
ment is  whether  the  alleged  gift  was  complete  and  exe- 
cuted. It  is  argued  that,  under  the  allegations  of  the 
bill,  Volmer  retained  dominion  and  control  over  it,  and 
the  right  to  repossess  himself  of  said  fund  at  any  time ; 
thatji^  there  was  a  delivery  of  said  deposit  book  to  ap- 
pellant, it  was  not  a  present  and  irrevocable  gift.  It  is 
insisted  the  bill  in  effect  admits  that  at  any  time,  upon 
the  return  of  Volmer,  he  would  have  had  the  right  to 
repossess  himself  of  the  books  and  the  fund.  It  is  in- 
sisted that  complainant  now  seeks  to  have  the  absolute 
right  to  the  fund  adjudged  to  her  upon  the  allegation 
of  the  nonreturn  of  Volmer,  and  the  presumption  of 
death  arising  from  seven  years  of  unexplained  absence. 

In  the  case  of  Marshall  v.  Russell,  93  Tenn.,  265,  25 
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S.  W.,  1070,  it  is  said :  "The  settled  rule  is  that  a  parol 
gift  of  a  chattel  or  chose  in  action,  whether  it  be  a  gift 
inter  vivos  or  causa  mortis,  does  not  pass  title  to  the 
donee  without  delivery  and  transfer  of  possession.  The 
effect  of  a  valid  delivery  is  to  place  the  subject  of  the 
gift  in  the  control  and  dominion  of  the  donee,  and  his 
title  and  right  of  possession  by  said  gift  and  delivery 
become  absolute  and  irrevocable.  McEicen  v.  Troost, 
1  Sneed,  186.  It  is  therefore  essential  to  the  validity 
of  such  a  gift  that  the  transaction  be  fully  completed, 
that  nothing  essential  remains  to  be  done.  If  left  in- 
complete, there  exists  a  locus  pcenitentue^  and  what  has 
been  done  may  be  revoked.  An  absolute  gift  which  will 
divest  the  donor's  title  requires  a  complete  renunciation 
on  his  part,  and  acquisition  on  the  part  of  the  donee, 
of  all  the  title  to  and  interest  in  the  subject  of  the  gift" 

In  the  case  of  Orover  v.  Orover,  24  Pick.,  261,  35  Am. 
Dec,  319,  it  is  said:  "To  constitute  a  donation  inter 
vivoSy  there  must  be  a  gift  absolute  and  irrevocable, 
without  any  reference  to  its  taking  effect  At  somelkiture 
time.  The  donor  must  deliver  the  property,  and  part 
with  all  present  and  future  dominion  over  it"— citing 
Dale  V.  Lincoln,  62  111.,  22, 

In  Taylor  v.  Henry,  48  Md.,  550,  30  Am.  Rep.,  486, 
it  appeared  that  Joseph  Henry  deposited  certain 
moneys  in  a  savings  bank,  so  that  the  account  stood: 
"Joseph  Henry — Margaret  Taylor,  and  the  survivor  of 
them,  subject  to  the  order  of  either."  Joseph  Henry 
retained  possession  of  the  bank  book,  and  after  his  death 
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Margaret  Taylor,  who  was  his  sister,  obtained  posses- 
sion of  the  same,  and  claimed  the  fund  as  a  gift  by 
virtue  of  the  deposit  and  the  use  of  the  aforesaid  words. 
The  court,  through  Mr.  Justice  Alvey,  said  "that  they 
[the  words]  did  not  import  a  gift  inter  vivos  would 
seem  to  be  clear  upon  the  most  obvious  construction. 
To  make  such  gift  perfect  and  complete,  there  must  be 
an  actual  transfer  of  all  right  and  dominion,  over  the 
thing  given,  by  the  donor,  and  acceptance  by  the  donee 
or  some  competent  person  for  him.  And  it  is  essential 
to  the  validity  of  such  gift  that  it  should  go  into  effect, 
that  is,  transfer  the  property,  at  once  and  completely; 
for,  if  it  has  reference  to  a  future  time  when  it  is  to  op- 
erate as  a  transfer,  it  is  but  a  promise  without  a  con- 
sideration, and  could  not  be  enforced  either  at  law  or  in 
equity.  Until  a  gift  is  thus  made  perfect  the  locus 
fcmitenticB  remains,  and  the  owner  may  make  other 
disposition  of  the  property  that  he  may  think  proper." 
See,  also,  Wcdden's  AdmW  v.  Dixon,  5  T.  B.  Mon.,  170. 

In  the  case  of  Sheegog  v.  PerJcins,  4  Baxt.,273,  281, 
the  court  said:  "In  order  to  make  this  gift  complete, 
it  must  appear  absolutely  and  beyond  doubt  that  the 
donor  intended  to  part  with  his  dominion  over  the  prop- 
erty. If  the  intention  to  give  ...  be  not  clearly 
made  out,  it  cannot  be  supported ;  and  if,  upon  the  facts, 
the  matter  be  enveloped  in  doubt,  that  doubt  must  pre- 
vail against  the  hypothesis  of  the  case." 

Now,  it  will  be  observed  in  all  of  the  cases  cited,  the 
principle  is  distinctly  recognized  that,  so  long  as  the 
donor  retains  control  and  dominion  of  the  property, 
there  is  no  gift  inter  vivos.    In  the  present  case  the  bill 
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distinctly  states  that  the  complainant  was  to  have  the 
money  in  the  event  that  Geo^e  Volmer  did  not  return, 
and  hence  it  was  within  the  power  of  Gkoi^e  Volmer, 
upon  his  retnm,  to  revcke  this  gift  at  any  time.  The 
gift  was  not,  therefore,  complete  and  executed,  and 
hence  did  not  take  effect  in  praesenti.  The  donee^s  do- 
minion and  control  over  the  gift  was  entirely  dependent 
ui>on  the  contingency  of  the  nonreturn  of  the  donor, 
and  that  matter  was  left  in  uncertainty.  The  donee  man- 
ifestly had  no  complete  and  executed  title  to  the  gift  so 
long  as  there  was  a  contingency  dei>endent  upon  the 
return  of  the  donor.  It  is  well  settled  that  stronger, 
more  cogent,  and  stringent  proof  is  required  to  establish 
a  gift,  causa  mortis  than  a  gift  inter  vivos,  because  the 
former  donations  amount  to  a  revocation  pro  tanto  of 
written  wills,  and,  not  being  subject  to  the  forms  pre- 
scribed for  nuncupative  wills,  are  of  a  dangerous  na- 
ture, and  open  the  door  of  fraud  and  perjury.  Sheegog 
V.  Perkins,  4  Baxt,  273-281;  Brunson  v.  Brunson, 
Meigs,  630,  641. 

It  is  not  seriously  contended  that  a  gift  causa 
mortis  could  be  made  to  arise  upon  the  facts 
stated  in  the  bill,  but  the  contention  of  complainant's 
counsel  is  that  the  facts  make  out  a  gift  inter  vivos. 

We  have  carefullv  reviewed  the  elaborate  extracts 
from  authorities  found  in  the  complainant's  brief  to  sus- 
tain  his  contention,  but  are  of  opinion  the  principle  an- 
nounced in  those  cases  is  in  harmony  with  the  rule 
herein  announced,  and  do  not  sustain  the  position  of  the 
complainant.  It  results  that  the  decree  of  the  chan- 
cellor must  be  affirmed. 
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M,  F.  Embby  v.  T.  M.  Galbbbath  et  ah 
(Jackson.    April  Term,  1903.) 

1.  AQENOY.    Collector  of  rents,  pajiag  same  over  to  his  prin- 
cipal, without  notice  from  payor,  is  relieved  from  liability. 

A  rental  asrent,  who  collects  rents  yoluntarily  paid  to  him  by 
the  actual  tenant  of  his  principal,  is  the  mere  carrier  or  instru- 
ment through  which  the  rents  are  paid  by  the  occupant  of  the 
property  to  his  acknowledged  landlord.  The  money  is  paid  to 
the  agent  to  be  paid  to  his  principal,  and  he  has  no  right  to 
withhold  it  from  him,  nor  to  question  his  right  to  it.  Where 
the  agent  pays  to  his  principal  money  yoluntarily  paid  to  him 
for  that  purpose,  without  notice  from  the  payor  not  to  do  so, 
he  is  relieved  from  all  responsibility  for  it.    (Post,  pp.  299-SOO.) 

Cases  cited  and  approved:  Roach  v.  Turk,  9  Heisk.,  709;  Met- 
calf  V.  Denson,  4  Bax.,  565. 

2,  AGENCY.    BBGISTRATION.    Begistration  is  no  construct- 
ive notice  to  rental  a^ent. 

Registration  is  only  constructive  notice  to  creditors  and  subse- 
quent  purchasers,  or  parties  claiming  some  interest  in,  or  lien 
upon,  the  property,  and  the  rental  agent  is  not  affected  with 
constructive  notice  of  the  registration  of  a  deed,  made  by  the 
trustee  under  a  deed  of  trust  depriving  his  principal  of  his  title 
to  the  rented  land.    {Post,  pp.  300-301.) 

Case  cited  and  approved:    Frizzell  v.  Rundle,  88  Tenn.,  397. 

8.    AGENCY.    Bental  agent,  collectiaff  rents  is  not  affected  by 
actual  notice  from  owner,  who  is  not  his  principal. 
The  rental  agent  is  not  affected  by  actual  notice,  given  him  by 
the  purchaser  of  land,  sold  under  deed  of  trust,  that  he  had  pur- 
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chaaed  the  property  and  would  hold  the  agent  for  the  rents  col- 
lected. The  money  which  the  agent  collects  does  not  belong 
to  such  purchaser.  It  Is  not  paid  for  him.  The  rental  agent 
is  not  his  agent.  The  money  Is  paid  to  the  rental  agent  to  be 
paid  to  his  principal,  and  the  agent  has  no  right  to  withhold 
it  from  his  principal  upon  the  demand  of  such  purchaser.  Such 
purchaser  Is  not  prejudiced  by  the  action  of  the  agent.  The 
principal  Is  answerable  to  such  purchaser  for  the  rents  which 
he  has  received.    (Post,  p,  301.) 

Cases  cited  and  approved:    Bank  v.  Bank,  6  Pet.,  8;  Hancock  v. 
Oomez,  58  Barb.,  490;  Aubry  v.  Fish,  36  N.  T.,  47. 

4.  8A2CB.  Bental  agent  merely  receiving  and  paying  over  rents 
to  his  principal  is  not  a  trespasser  against  another,  the  owner 
of  the  land. 
The  rental  agent,  who  continues  to  collect  the  rents  for  his  prin- 
cipal after  another  person  has  purchased  the  same  at  a  sale 
made  under  the  principars  deed  of  trust,  where  such  agent  does 
not  take  possession  of  the  property,  but  merely  receives  the 
rents  which  the  tenants  had  contracted  to  pay  the  principal,  and 
delivers  the  same  to  him,  is  not  a  trespasser,  and  is  not  liable 
on  this  ground.    {Post,  pp,  301-302.) 


FROM  SHBLBT. 


Appeal  from  the  Chancery  Court  of  Shelby  County.- 
F.  H.  Heiskell^  Chancellor. 
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John  Johnson,  for  Embry. 

Thos.  M.  Scbuggs  and  M.  G.  Evans,  for  Galbreath 
€t  al. 


Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

Complainant  purchased  certain  property  in  Memphis, 
January  12,  1897,  at  a  sale  made  under  a  deed  of  trust 
executed  by  W.  M.  Sledge,  the  then  owner  in  possession, 
and  had  the  conveyance  made  to  him  by  the  trustee 
roistered  January  19,  1897.  W.  M.  Sledge  continued 
in  possession,  through  his  tenants,  claiming  that  the 
sale  was  invalid,  and  on  June  13,  1899,  filed  a  bill 
against  complainant,  attacking  it.  Complainant  filed 
an  answer  and  crossbill,  and  on  the  hearing  June  1, 
1900,  his  title  was  sustained,  possession  awarded  him, 
and  decree  pronounced  in  his  favor  against  W.  M. 
Sledge  for  f948.37,  the  rents  accruing  since  his  pur- 
chase. 

The  defendants,  who  were  real  estate  and  rental 
agents  of  Memphis,  were  collecting  the  rents  for  W.  M. 
Sledge  previous  to  the  purchase  of  complainant,  and 
continued  to  collect  and  pay  them  over  to  him  until  com- 
plainant recovered  possession  as  stated.  They  had  no 
notice  of  complainant's  claim  to  the  property  until 
April  18,  1899,  when  he  notified  them  of  his  purchase, 
and  that  he  would  hold  them  for  rents  collected.  He 
made  no  other  effort  to  obtain  possession  or  collect  the 
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rents  previous  to  June  1, 1900. 

This  bill  is  now  brought  to  hold  the  defendants  liable 
for  the  rents  they  collected  as  agents  and  paid  to  their 
principal,  W.  M.  Sledge,  from  his  tenants  occupying  the 
property  after  complainant's  purchase  January  12, 1897. 

We  are  of  the  opinion  that  the  complainant  is  not  en- 
titled to  this  relief.  The  complainant  was  not  in  pos- 
session of  the  property,  and  asserted  no  claim  thereto 
previous  to  April,  1899.  The  parties  occupying  it  held 
under  ^W.  M.  Sledge,  and  were  his  tenants.  They  had 
no  notice  of  complainant's  purchase.  The  defendants 
were  the  agents  of  W.  M.  Sledge,  and  collected  the  rents, 
voluntarily  paid  them  by  the  actual  tenants,  for  their 
principal.  They  were  mere  carriers  or  instruments 
through  which  the  rents  were  paid  by  the  occupants  of 
the  proi)erty  to  W.  M.  Sledge,  whom  they  acknowledged 
as  their  landlord.  The  money  was  paid  to  the  defend- 
ants to  be  paid  to  their  principal,  and  they  had  no  right 
to  withhold  it  from  him  or  question  his  right  to  it. 
When  an  agent  pays  to  his  principal  money  voluntarily 
paid  to  him  for  that  purpose,  without  notice  from  the 
party  from  whom  he  receives  it  not  to  do  so,  the  pay- 
ment relieves  him  from  all  responsibility  for  it.  Met- 
calf  V.  Denson,  4  Baxt,  565;  Roach  v.  Turk,  9  Heisk., 
709,  24  Am.  Rep.,  300. 

It  is  said  that  the  defendants  had  constructive  notice 
from  the  registration  of  the  complainant's  deed  Janu- 
ary 19,  1897,  and  actual  notice  from  April  18,  1899,  of 
complainant's  title  to  the  property  from  which  they 
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collected  the  rents,  and  that  they  are  therefore  liable  to 
him.  That  is  not  true  Registration  is  only  notice  to 
creditors  and  subsequent  purchasers,  or  parties  claim- 
ing some  interest  in  or  lien  upon  the  property.  Friz- 
zell  V.  Bundle,  88  Tenn.,  397, 12  S.  W.,  918, 17  Am.  St 
Bep.,  908. 

Nor  does  the  actual  notice  which  complainant  gave 
defendants,  April  18, 1899,  aid  him.  The  money  which 
the  defendants  collected  did  not  belong  to  him.  It  was 
not  paid  them  for  him.  Defendants  were  not  his  agents. 
The  money  was  paid  to  defendants  to  be  paid  to  W.  M. 
Sledge,  and  they  had  no  right  to  withhold  it  from  him 
upon  the  demand  of  the  complainant.  The  parties  who 
paid  the  money  alone  had  the  right  to  stop,  it  in  the 
hands  of  the  defendants  for  sufficient  cause,  and  the  de- 
fendants, having  paid  it  to  their  principal  without  any 
notice  from  them,  are  discharged  from  all  further  lia- 
bility for  it.  The  complainant  is  not  in  any  way  preju- 
diced by  the  action  of  the  defendants.  W.  M.  Sledge 
is  answerable  to  him  for  the  rents  which  he  received, 
and  he  has  in  fact  recovered  a  judgment  against  him 
for  them.  Bank  v.  Washington  Bank,  6  Pet,  8,  8  L. 
Ed.,  299;  Hancock  v.  Oomez,  58  Barb.,  490;  Aubry  v. 
Fish,  36  N.  Y.,  47. 

It  is  further  said  that  the  defendants  were  trespassers 
in  collecting  the  rents,  and  therefore  are  liable  along 
with  their  principal.  If  they  were  trespassers,  they 
would  be  so  liable,  but  they  are  not  They  did  not  take 
possession  of  the  property,  but  merely  received  the  rents 
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which  the  tenants  had  contracted  to  pay  W.  M.  Sledge^ 
and  deliyered  them  to  him. 

The  decree  of  the  chancellor  is  reversed^  and  the  bill 
dismissed,  with  costs. 
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C.  WoBBBLL  et  al.  V.  W.  P.  Drake. 
(Jackson.    April  Term,  1903.) 

HUSBAND  AHB  WIFE.  Wife's  conveyance  ol  her  land  held 
as  general  estate  to  husband  is  void,  unless  she  belongs  to 
specific  classes  anthorused  by  statute  to  convey. 
The  deed  of  a  married  woman,  living  with  her  sane  husband,  con- 
veying to  him  her  land  held  by  her  as  her  general  estate,  with 
her  privy  examination  duly  taken,  but  signed  by  her  alone,  is 
void.  Only  such  married  women  as  have  abandoned  their  hus- 
bands, or  have  been  abandoned  by  their  husbands,  or  where  the 
one  falls  or  refuses  to  cohabit  with  the  other,  or  whose  husbands 
are  insane,  are  authorized  and  empowered  by  our  statutes  (Acts 
1869-70,  ch.  99)  to  convey  their  land  held  as  a  general  estate. 

Case  cited  and  approved:    Giftin  v.  Giffin  (Court  of  Chancery  Ap- 
peals (37  S.  W.,  710). 

Case  cited  and  overruled:     Molloy  v.  Clapp,  2  Lea,  586,  588-589. 

Statutes  cited  and  construed:     Acts  1869-70,  ch.  99,  sees.  1  and 
6;  Code,  sec.  4242  (S.) 


FROM  CROCKETT. 


Appeal  from  the  Chancery  Court  of  Crockett  County. 
— ^A.  G.  Hawkins,  Chancellor. 
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C.  E.  j£BMAN,  for  complainants. 

MgFarland  &  BoBBiTT^  C.  A.  GooDLOB  and  W.  W. 
Gbaig^  for  defendant 


Mb.  JusnoB  Nbil  delivered  the  opinion  of  the  Court 

This  was  an  action  brought  in  the  chancery  court  of 
Crockett  county  by  the  heirs  at  law  of  Mrs.  Nannie  A. 
Drake,  deceased,  to  recover  of  her  surviving  husband, 
the  defendant,  W.  F.  Drake,  a  tract  of  land,  her  general 
estate,  which  she  during  the  marriage  had  conveyed  to 
her  husband,  her  privy  examination  having  been  taken, 
but  the  deed  having  been  signed  by  her  alone.  The 
chancellor  held  that  the  conveyance  was  void,  and  gave 
the  complainants  relief. 

There  was  no  error  in  the  decree.  This  exact  ques- 
tion was  decided  by  this  court  in  the  case  of  Oiffin  v. 
Oiffin,  at  the  September  term,  1896.  No  written  opin- 
ion was  filed  by  this  court,  but  the  opinion  of  the  court 
of  chancery  appeals  (37  S.  W.,  710),  which  presents 
that  single  point,  was  affirmed.  That  case  contains  a 
full  discussion  of  the  subject 

Complainants'  counsel  seem  to  have  been  misled  by  a 
dictum  of  McFabland,  J.,  in  Molloy  v.  Clapp,  2  Lea, 
586,  588,  589,  which  intimates  a  contrary  view  as  the 
proper  construction  of  the  act  of  1869-70,  page  113, 
chapter  99.  What  was  there  said,  however,  upon  the 
subject  of  the  general  estate  of  the  wife,  was  pure  die- 
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turn,  the  question  before  the  court  being  the  wife's 
power  to  convey  her  separate  estate.  In  making  the 
deliverance  referred  to,  Judge  McFaeland  overlooks 
the  sixth  section  of  the  act  referred  to,  which  reads  as 
follows:  "The  provisions  of  the  act,  except  the  provis-  . 
ion  of  the  third  section  of  this  act,  shall  apply  to  and 
embrace  only  such  femes  covert,  or  married  women,  as 
have  abandoned  their  husbands,  or  whose  husbands  may 
be  non  compos  mentis,  insane,  or  of  unsound  mind,  and 
also  to  such  married  women,  or  femes  covert,  whose  hus- 
bands may  fail  or  refuse  to  cohabit  with  or  have  aban- 
doned such  married  women,  or  femes  covert/^  etc.  The 
section  on  which  Judge  McFarland  based  the  remarks 
relied  on  was  the  first,  which  reads  as  follows :  "That 
married  women  over  the  age  of  twenty-one  years,  own- 
ing the  fee  or  other  legal  or  equitable  interest  or  estate 
in  real  estate,  shall  have  the  same  powers  of  disposition, 
by  will,  deed  or  otherwise,  as  are  possessed  by  femes 
>?oZe,  or  unmarried  women."  But  it  is  seen  that  the 
generality  of  this  language  is  confined  by  the  sixth  sec- 
tion to  certain  specific  classes  of  married  women.  Mrs. 
Nannie  A.  Drake  did  not  belong  to  either  one  of  th^se 
excepted  classes  when  she  attempted  to  make  the  deed 
referred  to.  Hence  her  deed  was  void,  and  the  com- 
plainants, as  her  heirs  at  law,  are  entitled  to  recover  the 
land. 

Affirm  the  decree, 

110  Tenn— 20 
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Q.  W.  Gordon  v.  A.  Q.  CJox  et  ah 
(Jackson.    April  Term,  1903.) 

1.  JTJDGICBNT  LIBIT.  Does  not  attach  where  judgment  debtor 
is  a  mere  oondnit  for  traasmiesion  of  title. 
Where  a  judgment  debtor  is  the  mere  conduit  or  channel  for  the 
transmission  of  title  from  the  vendor  to  the  purchaser,  there 
is  no  such  seizin  in  him  as  afCords  a  point  of  time  for  a  Judg- 
ment lien  to  attach  to  the  land,  as  where  the  vendor  makes  a 
deed  to  the  Judgment  debtor  and  he  makes  a  deed  to  the  ven- 
dor's purchaser,  and  the  two  deeds  are  withheld  by  the  respec- 
tive grantors,  and  are  simultaneously  delivered  to  the  pur- 
chaser, who  at  the  same  moment  delivers  them  to  the  register 
for  registration.    (Post,  pp,  308-309.) 

Case  cited  and  approved:    Huftaker  v.  Bowman,  4  Sneed,  94. 

Case  cited,  distinguished  and  approved:    Gregg  v.  Jones,  5  Heisk.^ 
459. 

Code  cited  and  construed:     Sec.  4139  (S.);  sec.  3244  (M.  &  V.); 
sec.  2399  (T.  &  S.  and  1858). 

H.  FBAUDULENT  C0NVBYAN0B8.  Innocent  purchaser  is  not 
affected  by  fraud  between  his  grantors,  when. 
It  is  immaterial  whether  the  original  transaction  between  the  ven- 
dor and  judgment  debtor,  whereby  the  debtor  conveyed  to 
the  vendor  the  land  in  controversy,  was  fraudulent  or  not,  where 
if  it  was  fraudulent,  the  purchaser  In  no  way  participated  in 
the  fraud,  and  was  not  advised  of  any  wrong  that  might  have 
been  perpetrated  by  the  parties.    (Post,  p.  309.) 
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8.    JUDOKSHT  USH.    FKAUDULEVT  OOHYETAVCE.    Gem 

in  judgment. 
A  debtor  transferred  all  his  property  to  a  third  person  several 
months  before  the  rendition  of  a  judgment  against  him,  after 
which  the  complainant,  without  notice  of  any  fraud  in  the  con- 
veyance, offered  to  buy  part  of  the  land  included  therein.  The 
third  person  declined  to  convey,  direct,  but  offered  to  make  a 
conveyance  back  to  the  judgment  debtor,  who  would  convey  to 
complainant.  This  was  done«  and  both  deeds  were  simulta- 
neously delivered  to  complainant,  and  by  him  to  the  register 
for  registration. 


Held,  that  it  was  immaterial  whether  there  was  any  fraud  in  the 
original  transaction  or  not,  because  the  complainant  had  «o 
notice  thereof,  and  that  no  judgment  lien  attached  to  the  land 
while  passing  through  the  judgment  debtor  as  mere  conduit  for 
the  transmission  of  the  title.    {Post,  pp.  308-310.) 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
P.  H.  Heiskell^  Chancellor. 

McFakland  &  Neblett,  for  Gordon. 

H.  D.  MiNOB^  for  Cox  et  al. 


Mb.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Court. 
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On  December  6, 1898,  A.  G.  Cox  recovered  a  judgment 
against  J.  O.  Cox  in  a  court  of  record  in  the  county  of 
Shelby,  where  the  defendant  then  resided.  Several 
months  before  the  rendition  of  this  judgment,  the  de- 
fendant debtor  transferred  all  of  his  real  estate  in  that 
county  to  one  Mrs.  McGuoy,  the  deed  to  her  being  at 
once  put  of  record  in  the  register's  office.  In  1900  the 
complainant,  Gordon,  opened  negotiations  with  a  real 
estate  company  in  Memphis,  which,  as  an  agent,  had  for 
sale  some  of  the  lots  covered  by  this  deed,  for  a  purchase 
of  the  same.  These  negotiations  ended  with  an  agree- 
ment on  the  part  of  Gordon  to  buy.  After  this  agree- 
ment, but  before  the  completion  of  the  contract  of  pur- 
chase, the  complainant  was  informed  that  Mrs.  McGuoy 
declined  to  make  a  deed  direct  to  him,  but  was  willing 
to  make  it  to  the  original  vendor,  J.  O.  Cox,  who  would 
convey  to  tlie  complainant.  The  complainant  accepted 
in  good  faith  this  modified  arrangement,  and  without 
any  suspicion  that  there  was  any  fraud  in  the  original 
transaction  between  J.  O.  Cox  and  Mrs.  McGuoy. 
Thereupon  a  deed  was  made  by  Mrs.  McGuoy  to  J.  O. 
Cox,  and  he  and  his  wife  executed  a  conveyance  to  com- 
plainant, Gordon,  and  the  two  deeds  were  withheld  by 
the  respective  grantors,  and  were  simultaneously  deliv- 
ered to  the  complainant,  Gordon,  who  at  the  same  mo- 
ment delivered  them  to  the  proper  officer  in  Shelby 
county  for  registration.  At  the  time  of  the  delivery  of 
these  deeds  to  complainant,  he  paid  the  purchase  money, 
and  so  much  as  was  left,  after  settling  the  taxes  on  the 
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property  and  certain  expenses,  was  divided  between 
Mrs.  McQuoy  and  the  wife  of  J.  O.  Cox.  Soon  there- 
after, an  execution  was  issued  upon  the  judgment  before 
referred  to,  and  levied  upon  the  property  purchased  by 
Gordon.  To  enjoin  a  sale  under  this  levy,  the  present 
bill  was  filed. 

We  think  this  case  clearly  falls  within  the  authority 
of  Huffaker  v.  Bowman^  4  Sneed,  94.  J.  O.  Cox  was 
merely  a  conduit  for  the  transmission  of  the  title  from 
Mrs.  McGuoy  to  the  purchaser,  and  there  was  no  such 
seisin  in  him  as  would  afford  a  point  of  time  for  the 
lien  of  this  judgment  to  attach.  We  think  it  immaterial 
whether  the  original  transaction  between  Mrs.  McGuoy 
and  the  judgment  debtor  was  fraudulent  or  not.  If  it 
was  not  fraudulent,  then  the  judgment  creditor  had  no 
more  right  to  levy  upon  this  property  than  if  Cox  had 
been  a  stranger  to  the  title,  and  yiet  had  been  selected  by 
the  vendor  as  a  channel  through  which  she  saw  proper 
to  convey  to  her  vendee.  On  the  other  hand,  if  it  was 
fraudulent,  Gordon  in  no  way  participated  in  this 
fraud,  nor  was  he  advised  of  any  wrong  that  might  have 
been  perpetrated  by  the  parties.  In  either  event,  he 
was  entitled  to  the  benefit  of  the  rule  as  announced  in 
Huffaker  v.  Bowman^  supra. 

It  is  insisted,  however,  that  the  case  of  Oregg  v. 
Jones,  5  Heisk.,  459,  is  authority  for  the  contention  of 
the  judgment  creditor.  We  do  not  think  so.  That  case 
was  rested  alone  upon  the  construction  of  section  2399 
of  the  Code  of  1858  (Shannon's  Code,  sec.  4139),  which 
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gave  a  widow  dower  in  all  the  estate,  both  legal  and 
equitable,  of  which  her  hnsband  died  seized  and  pos- 
sessed. This  case  has  never  been  nnderstood  to  shake  in 
the  slightest  degree  the  authority  of  Huffaker  y.  BoW' 
man,  supra. 

The  decree  of  the  chancellor  is  alfirmed. 
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SHEBBOD  &  GOMPANY  V.  HUGHES. 

{Jackson.    April  Term,  1903.) 

1.  BXPOSinONS.    Kay  be  read  or  not  when  witness  is  present; 
right  to  cross-examine. 

When  a  deposition  of  a  witness,  in  or  ont  of  the  county,  has  been 
taken  by  either  party,  and  the  opposite  party  has  brought  the 
witness  into  court  by  subpoena,  the  party  who  has  taken  the 
deposition  may  read  it,  or  may  examine  the  witness  orally,  or 
may  decline  to  do  either,  as  he  chooses;  but  in  either  event  the 
opposite  party  may  examine  the  witness,  treating  him  as  the 
witness  of  the  party  who  has  taken  his  deposition,  as  to  all  mat- 
ters, whether  brought  out  in  the  deposition  or  not.  {Post,  pp. 
313-316.) 

Code  cited  and  construed:  Sec.  5626  (S.);  sec.  4591  (M.  ft  V.); 
sec.  3837  (T.  and'S.  and  1858). 

Cases  cited  and  approved :  Ford  y.  Ford,  11  Humph.,  89;  Tumey 
V.  Officer,  3  Head,  567;  Puryear  v.  Reese,  6  Cold.,  27;  Bweat 
y.  Rogers,*6  Helsk.,  122. 

Case  cited  and  oyerruled:    Puryear  y.  Reese,  6  Cold.,  21. 

2.  8TATUT0BY  COHSTBliOnON.    Word  <<shall"  is  a  convert- 
ible term  with  the  word  ''may"  when. 

Under  a  statute  proyldlng  that  a  witness,  whose  deposition  has 
been  taken,  if  summoned  by  the  opposite  party,  shall  be  ex- 
amined as  if  summoned  by  the  party  taking  his  deposition,  the 
word  "shall"  therein  used  does  not  make  an  examination  Imper- 
atlye,  but  is  only  Intended  to  lay  down  the  rule  that  he  may  be 
examined  orally  by  either  party.  The  word  "shall"  has  been 
held  to  be  a  conyertible  term  with  the  word  "may."  iPo$t, 
p.  315.) 
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Cases  cited  and  approved:     Bank  v.  Johnson,    3    Humph.,    28; 
Barnes  y.  Thompson,  2  Swan,  313. 


FROM  CROCKETT. 


Appeal  in  error  from  the  Circuit  Court  of  Crockett 
County. — John  R.  Bond,  Judge. 

Craig  &  Casey,  for  Sherrod  &  Company. 
W.  F.  PosTON,  for  Hughes. 


Mb.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  an  action  of  replevin  for  some  lumber  and 
shingles.  The  case  vas  tried  before  a  jury  in  the  court 
below,  and  there  was  verdict  and  judgment  for  the 
plaintiff,  Hughes,  and  the  defendants  have  appealed. 

It  is  said  there  is  no  evidence  to  support  the  verdict. 
This  is  based  on  the  idea  that  Hughes  became  the  owner 
of  the  lumber  and  shingles  by  a  fraudulent  arrangement 
with  Shepard,  from  whom  he  claims  to  have  bought 
them.  This  was  a  matter  which  addressed  itself  to  the 
jury,  and  they  have  found  for  the  plaintiff,  and  there  is 
evidence  to  support  their  finding. 

It  is  said  that  it  was  error  to  allow  the  deposition  of 
the  notary  public,  Neal,  to  be  read.     Neal  lived  in  the 
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county  when  the  suit  was  tried,  his  deposition  had  been 
taken  by  the  plaintiff,  and  he  had  then  been  summoned 
by  the  defendant  as  a  witness,  and  was  present  at  the 
trial  and  sworn,  and  placed  under  the  rule  by  the  de- 
fendant, and  was  so  under  the  rule  when  plaintiff  of- 
fered to,  and  did,  read  the  deposition  over  defendant's 
objection. 

It  is  insisted  that  this  was  contrary  to  statute 
(Shannon's  Code,  sec.  5626),  which  is  as  follows: 
"The  deposition  of  any  person  residing  in  the  county 
where  the  suit  is  pending  may  also  be  taken  by  either 
party,  but  the  opposite  party  may  summon  the  witness, 
in  which  case  he  shall  be  examined  as  if  summoned  by 
the  party  taking  his  deposition." 

This  statute  has  twice  been  passed  upon  by 
this  court:  First,  in  the  case  of  Turney  v.  Officer, 
3  Head,  567;  and,  second,  in  the  case  of  Puryear 
V.  Reese,  6  Cold.,  21.  In  the  two  cases  the  court 
held  directly  opposite  views,  holding  in  the  first  that 
the  deposition  might  be  read,  though  the  witness 
was  summoned  and  in  court  under  subpoena,  and  he 
might  then  be  cross-examined  by  the  opposite  party. 

In  that  case  the  depositions  appear  to  have  been  read 
without  objection,  and  the  witness  was  cross-examined 
by  the  opposing  party.  The  court  held  that  the  section 
did  not  make  it  obligatory  in  such  cases  on  the  party 
taking  the  deposition  to  read  it,  but  he  might  have  ex- 
amined the  witness  orally  or  read  the  deposition;  and 
the  opposite  party  in  either  event  would  have  been  en- 
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titled  to  cross-ezamine  him  as  the  witness  of  the  party 
who  had  taken  his  deposition. 

In  the  latter  case,  6  Cold.,  27,  the  court  held 
that  in  such  case  the  party  taking  the  deposition 
could  not  read  it,  but  must  orally  examine  the 
witness.  While  the  case  of  Turney  v.  Officer  is  not 
referred  to  by  name,  the  court  evidently  had  it  In 
mind  when  it  said  that  it  appeared  to  have  been 
held  otherwise,  but  the  practice  then  laid  down  was  the 
proper  one. 

Judge  Caruthers,  in  his  History  of  a  Lawsuit 
(page  192,  sec.  314),  concurs  with  the  view  of  the 
court  in  the  Coldwell  Case,  but  without  referring  to  the 
case  of  Turney  v.  Officer,  3  Head,  576,  which  was  de- 
cided about  the  time  the  History  of  a  Lawsuit  was 
written.  It  is  not  improper  to  note  that  the  History  of 
a  Lawsuit  was  written  very  soon  after  the  Code  of  1858 
was  enacted.  Prior  to  the  enactment  of  the  Code  of 
1858,  there  does  not  appear  to  have  been  any  provision 
of  law  authorizing  the  taking  of  depositions  of  persons 
living  in  the  county  of  the  pending  suit  There  was  a 
statute  providing  for  taking  depositions  of  parties  not 
living  in  the  county,  and  in  such  cases  depositions  might 
be  read,  though  witnesses  were  in  court  and  under  sub- 
poena, and  in  such  cases  they  were  to  be  treated  as  wit- 
nesses of  the  party  taking  the  depositions.  Ford  v. 
Ford,  11  Humph.,  89 ;  Puryear  v.  Reese,  6  Cold.,  27 ; 
Car.,  Hist  Lawsuit,  sec.  314 ;  Sweat  v.  Rogers,  6  Heisk., 
122. 

It  is  not  of  so  much  importance  that  the  rule  be 
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settled  in  accord  with  either  view,  as  it  is  that  it  be  set- 
tled in  accord  with  one  or  the  other  definitely. 

We  are  of  the  opinion  that  the  practice  laid  down  in 
Tumey  v.  Officer,  3  Head,  567,  should  be  established 
and  followed.  This  makes  the  rule  uniform  as  to  wit^ 
nesses  in  and  out  of  the  county  whose  depositions  may 
be  taken,  and  we  see  no  valid  reason  for  any  difference 
in  the  two  cases;  and  we  therefore  hold  the  rule  to  be, 
in  both  classes  of  cases,  that  when  the  deposition  of  a 
witness  in  or  out  of  the  county  has  been  taken  by  either 
party,  and  the  opposite  party  has  brought  the  witness 
into  court  by  subpcena,  the  party  who  has  taken  the 
deposition  may  read  it,  or  may  examine  the  witness 
orally,  or  may  decline  to  do  either,  as  he  chooses;  but, 
in  either  event,  the  opposite  party  may  examine  the 
witness,  treating  him  as  the  witness  of  the  party  who 
has  taken  his  deposition  as  to  all  matters,  whether 
brought  out  in  the  deposition  or  not.  It  is  true  the 
statute  uses  the  word  ^^shall,"  but  this  word  has  been 
held  to  be  a  convertible  term  with  "may.'*  Bank  v. 
Johnson,  3  Humph.,  28;  Barnes  v.  Thompson,  2  Swao, 
313. 

The  use  of  the  term  ^^shall''  does  not  make  an  ex- 
amination imperative,  but  is  only  intended  to  lay  down 
the  rule  that  he  may  be  examined  orally  by  either  party ; 
but  if  his  dei>osition  is  read  or  not,  or  he  is  examined 
by  either  party,  he  shall  be  treated  and  considered  as 
the  witness  of  the  party  who  has  taken  the  deposition. 

It  follows  there  was  no  error  in  the  judgment  of  the 
court  below,  and  it  is  affirmed,  with  costs. 
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S.  P.  Read  v.  Citizens^  Street  Railroad  Company  et  dl. 

(Jackson.    April  Term,  1903.) 

1.  OHANOBBY  PLBADINa  AND  PRAOZIOB.  BiU  of  inter- 
pleader. Objection  on  account  of  complainant's  interest  in  sub- 
ject-matter, where  and  bow  made. 

The  insistence  that  a  bill  of  interpleader  can  not  be  maintained, 
because  complainant  asserts  on  the  face  of  the  bill  an  interest 
in  the  fund  to  the  extent  of  compensation  for  his  services  is 
an  objection  that  must  be  made  by  a  demurrer  interposed  in 
the  lower  court,  and  such  objection  can.  not  be  made  for  the 
first  time  in  the  supreme  court.    (Post,  p.  326.) 

2.  8 AMB .  BUI  of  trustee  for  instructionfl  may  propound  questionB 
involving  his  duties,  the  trust  estate,  and  the  title  of  himself 
and  others  to  the  property. 

A  bill  filed  by  a  trustee  for  instructions  and  directions  in  respect 
of  the  disposition  of  a  trust  fund  in  his  hands  may  propound 
questions  involving  not  only  his  duty  within  the  acknowledged 
limits  of  the  trust,  and  with  reference  to  the  trust  estate,  but 
also  the  determination  as  to  the  title  of  the  trustee  and  others 
to  the  property.    {Post,  pp.  326-327.) 

Cases  cited  and  approved:  Daniel  v.  Fain,  5  Lea,  258;  Traphagen 
V.  Levy,  45  N.  J.  Bq.,  448. 

3.  SAMB.  Same.  BUI  of  trustee  propounding  questions  involv- 
ing title  of  himself  and  others  to  the  property  must  make  all 
interested  persons  parties. 

Where  a  trustee's  bill  for  Instructions  propounds  questions  involv- 
ing the  determination  as  to  the  title  of  the  trustee  and  others 
to  the  property,  all  persons  interested  in  the  several  questions 
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should  be  before  the  court,  in  order  that  they  may  be  bound 
by  the  court's  decree.  In  their  absence,  the  decree  will  serve 
only  for  the  guidance  and  protection  of  the  trustee  in  his  rela- 
tions to  his  trust.  Unless  such  parties  are  before  the  court,  it 
is  manifest  that  the  court  should  stay  the  case  until  they  are 
brought  in,  or  limit  its  determination  of  questions  presented  to 
the  present  need  of  the  trustee.    {Post,  p.  327.) 

Cases  cited  and  approved:  Daniel  v.  Fain,  5  Lea,  258;  Traphagan 
V.  Levy,  45  N.  J.  Bq.,  448. 

4.  SAMS.    An  estoppel,  to  be  available,  must  be  pleaded. 

The  defense  of  estoppel  must  be  pleaded  in  the  answer.  It  is 
well-settled  law  in  this  State  that  an  estoppel  in  order  to  be 
available,  must  be  pleaded.  The  rule  is  founded  upon  the  doc- 
trine that  evidence  relating  to  matters  not  stated  in  the  plead- 
ings can  not  be  made  the  foundation  of  a  decree.    {Post,  p.  330.) 

Cases  cited  and  approved:  Bank  v.  Insurance  Company,  85  Tenn., 
87;  Turley  v.  Turley,  85  Tenn.,  260. 

r 

5.  00SPO&ATI0N8.  Oonsolidation  by  purchase;  consideration 
lor  giving:  surplus  of  bonds  issued  and  held  to  retire  previously 
Issued  outstanding  bonds  to  stockholders. 

Where  the  stockholders  of  two  corporations  agree  upon  a  consoli- 
dation, by  one  purchasing  and  taking  over  the  entire  property 
and  franchises  of  the  other,  and  issuing  stock  and  bonds  to  its 
stockholders  in  payment  thereof,  and  assuming  all  the  debts  of 
the  absorbed  corporation  and  issuing  and  setting  aside  $100,000 
in  bonds  for  the  purpose  of  retiring  $96,000  of  outstanding  bonds 
of  the*  absorbed  corporation,  with  an  agreement  that  any  sur- 
plus of  the  $100,000  should  be  divided  between  the  then  stock- 
holders of  the  two  corporations,  there  was  a  valuable  considera- 
tion to  support  the  resolution  and  contract  disposing  of  the  sur- 
plus.   {Post,  pp.  320,  330-332.) 
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6.  BAIIX.    Same.    Who  can  and  who  caanot  obfect  to  aiudi  dm- 
position  ci  corporate  property. 

Where,  In  such  case  as  stated  in  the  foregoinir  headnote,  all  the 
stockholders  in  both  corporations  tally  asree,  and  no  objection 
is  made  by  a  dissenting  stockholder,  nor  by  an  existing  creditor^ 
nor  by  a  subsequent  creditor,  no  other  authority  can  object  to 
such  disposition  of  the  corporate  property,  unless  it  be  the  State 
in  some  proper  proceedings.     iPosi,  p.  338.) 

7.  SAKE.    What  transfer  of  stock  canios  with  it. 

All  the  transfer  of  stock  In  a  corporation  carries  with  it  is  the- 
right  to  receive  diyidends,  and  to  participate  in  corporate  meet- 
ings, and  the  remote  right  to  share  in  the  assets  on  hand  at 
the  dissolution  of  the  corporation.     (Post,  pp.  333-334.) 

8.  SAME.    Same.    Such    surplus     accrues   to    stockholders   as. 
individuals  and  does  not  pass  with  sale  of  their  stock* 

The  transfer  of  all  the  stock  in  the  absorbing  corporation  after 
the  consolidation  of  the  two  corporations,  as  in  the  case  stated 
in  the  fifth  headnote,  does  not,  by  implication,  pass  the  interest 
of  the  stockholders  in  the  surplus  as  an  incident  to  the  stock, 
the  right  to  participate  in  which  accrued  to  them  as  individuals. 
iP08t,  p.  334.) 

9.  SAME.    Same.    Surplus  not  abandoned  by  mortgage  approved 
by  stockholders  making  no  mention  of  it. 

The  surplus  mentioned  and  disposed  of  in  the  fifth  headnote  was 
not  abandoned  because  the  mortgage  executed  by  the  absorbing' 
corporation  to  secure  its  bonds,  and  which  was  approved  and 
confirmed  by  the  stockholders  of  both  corporations,  made  no 
mention  of  the  surplus.    (Post,  p,  334.) 

10.  SAME.    Same.    Surplus  does  not  include  appreciation  in  value 
but  the  excess  of  the  four  bonds. 

The  term  surplus  as  used  in  the  fifth  headnote  refers  only  to  the 
excess  of  the  four  bonds,  and  does  not  include  the  subsequent 
appreciation  in  value  of  the  new  or  collateral  bonds  before  the 
old  bonds  were  retired.     {Post,  pp.  325,  334-335.) 


2  Gates]  APBIL  TEBM,  1903.  319 

Read  ▼.  Street  Ry«  Oa 

11«  TBXrST  AHD  TBU8TBB8.  Trustee  allowed  oompenaation^ 
covnael  fees,  and  costs  out  of  trust  fund  on  a  bill  for  instructions. 
Tbe  cost  of  this  suit,  which  was  a  bill  for  inBtructions  filed  by 
the  trustee,  compensation  of  the  trustee,  and  his  counsel  fees 
were  paid  out  of  the  entire  trust  fund,  which  included  the  ap- 
preciation in  value  abovo  the  par  value  as  well  as  the  surplus 
defined  in  the  tenth  headnote.    (Post,  pp.  319,  324,  32B,  835-336.) 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
P.  H.  Hbiskbll^  Chancellor. 

Carroll^  McKellar  &  Bulungton^  for  Read. 

TURLBY  &  TURLEY,  H.  D.  MiNOR,  GEORGE  H.  GiLHAM, 

John  H.  Watkins,  S.  M.  Nbely,  Thomas  M.  Scruggs 
AND  J.  L.  GooDLOB^  for  Street  Railroad  Company  et  al. 


Mr.  Justice  McAlistbr  delivered  the  opinion  of  the 
Court. 

The  questions  presented  upon  the  record  relate,  first, 
to  the  right  of  a  trustee  to  compensation,  including  rea- 
sonable counsel  fees,  and,  second,  the  right  of  ownership 
in  a  certain  surplus  arising  under  the  administration  of 
a  trust — ^whether  it  goes  to  defendant  street  railroad 
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company  or  to  the  original  stockholders  in  its  predeces- 
sor companies.  The  facts  necessary  to  be  stated  are  that 
in  1886  two  rival  street  railroad  companies  were  being 
operated  in  the  city  of  Memphis,  one  known  as  the  Mem- 
phis City  Railroad  Company  and  the  other  the  Citizens' 
Street  Railroad  Company.  A  consolidation  of  the  two 
companies  was  agreed  upon  by  the  respective  stock- 
holders ;  that  is  to  say,  it  was  agreed  that  the  Citizens' 
Street  Railroad  Company  should  purchase  and  take 
over  the  entire  property  and  franchises  of  the  Memphis 
City  Railroad  Company,  excepting  that  the  latter  com- 
pany should  retain  its  corporate  existence.  The  capital 
stock  of  the  Memphis  City  Company  was  f  500,000,  and 
that  of  the  Citizens'  Company  f 250,000.  Each  company 
at  the  time  had  an  outstanding  bonded  indebtedness. 
That  of  the  Memphis  City  Company  amounted  to 
196,000,  while  that  of  the  Citizens'  Street  Railroad  Com- 
pany was  1200,000.  The  stockholders  of  the  Citizens' 
Company  adopted  resolutions,  which  were  accepted  by 
the  Memphis  City  Company,  providing  that  the  Citizens' 
Company  should  increase  its  capital  stock  from  |250,000 
to  11,000,000,  and  issue  ?1,000,000  of  6  per  cent,  bonds. 
One-half  of  the  stock  (•$500,000)  and  one-half  of  the  new 
bonds  ($500,000)  were  to  be  given  to  the  stockholders 
of  the  Memphis  City  Company  in  payment  of  the  pur- 
chase price  of  its  properties  and  franchises.  The  reso- 
lution then  recited,  viz.:  "The  remaining  f 500,000  of 
bonds  will  be  used  as  follows :  |200,000  will  be  placed 
in  the  hands  of  S.  P.  Read,  of  Memphis,  Tennessee,  as 
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trustee,  for  the  purpose  of  retiring  the  f 200,000  of  first 
mortgage  bonds  of  the  Citizens'  Company  now  outstand- 
ing, and  1100,000  for  the  purpose  of  retiring  $96,000  of 
first  mortgage  bonds  of  the  Memphis  City  Railroad  Com- 
pany  now  outstanding,  any  surplus  of  the  |100,000, 
should  there  be  a  surplus,  to  be  equally  divided  between 
the  present  stockholders  of  the  Memphis  City  and  the 
Citizens'  Street  Railroad  Companies,  and  |100,000  in 
payment  of  money  and  property  advanced  by  the  stock- 
holders of  the  Citizens'  Street  Railroad  Company,  afore- 
said, and  f  100,000  to  be  retained  in  the  treasury,  to  be 
used  for  permanent  improvements." 

It  was  then  provided  that  the  remainder  of  the 
new  issue  of  stock,  |250,000,  should  be  apportioned 
among  the  original  stockholders  of  the  Citizens'  Com- 
pany, in  order  to  equalize  the  ownership  of  stock 
among  the  stockholders  of  each  company.  It  ap- 
pears that  this  contract  was  formally  carried  out, 
and  a  deed  executed  by  the  Memphis  City  Com- 
pany conveying  all  its  properties  to  the  Citizens' 
Company.  The  Citizens'  Company  increased  its  capital 
stock  to  11,000,000,  and  issued  the  |1,000,000  of 
bonds,  in  accordance  with  the  provisions  of  the  resolu- 
tion, and  the  stock  and  bonds  were  distributed  among 
the  stockholders  as  stipulated.  Tht  |200,000  of  out- 
standing first  mortgage  bonds  owing  by  the  Citizens' 
Company  were  exchanged  for  new  bonds.  It  appears, 
however,  that  the  |96,000  of  first  mortgage  bonds  owing 
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by  the  Memphis  City  Company  were  not  exchanged. 
Only  six  of  said  bonds  were  funded.  It  appears  that 
this  series  of  bonds  were  worth  more  on  the  market  than 
the  new  bonds.  Besides,  they  were  inaccessible,  and  for 
these  reasons  were  not  retired.  Hence  it  appears  that 
194,000  of  the  new  bonds  were  left  in  the  hands  of  S.  P. 
Read,  trustee,  for  the  purpose  of  funding  or  retiring 
190,000  of  Memphis  Company  bonds,  due  September  1, 
1901,  and  said  trustee  continued  to  hold  said  bonds  up 
to  the  bringing  of  this  suit.  It  appears  that  in  Decem- 
ber, 1888,  the  stockholders  of  the  amalgamated  compan- 
ies sold  all  their  stock  to  Holmes,  Honore  &  Hinckley,  of 
Chicago,  for  J1,000,000,  its  par  value.  In  the  year  1897 
the  Citizens'  Company  (by  their  assignees,  Holmes, 
Honore  &  Hinckley)  conveyed  all  its  property  to  A,  M. 
Billings,  who  organized  the  present  company  (the  Mem- 
phis Street  Bailroad  Company),  for  the  consideration 
of  1200,000  and  the  assumption  of  all  indebtedness.  It 
now  appears  that  the  bonds  left  in  the  hands  of  S.  P. 
Read  are  worth  a  premium  of  25  cents  on  the  dollar,  and 
are  more  than  sufficient  to  liquidate  and  retire  the 
190,000  of  underlying  bonds  of  the  Memphis  City  Com- 
pany due  September  1, 1901,  and  will  leave  a  surplus  of 
125,000.  The  principal  controversy  now  presented  is 
over  this  surplus. 

The  present  bill  is  filed  by  S.  P.  Read,  trustee,  in 
which  it  is  alleged  that  Mr.  Jones,  representing  the 
Memphis  Street  Railway  Company,  the  successor  of  the 
two  old  companies,  had  called  upon  him,  and  stated,  in 
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effect,  that  his  company  claimed  the  right,  upon  the  ma- 
turity of  the  190,000  unpaid  Ifemphis  City  bonds  to  pay 
off  said  bonds,  and  then  to  take  from  him,  the  trustee, 
the  194,000  of  Citizens'  bonds  so  held  in  trust;  that 
shortly  after  this  Mr.  Napoleon  Hill  stated  to  him  that> 
as  one  of  the  stockholders  of  the  Citizens'  Company,  he 
(Hill)  would  insist  upon  his  right  to  a  pro  rata  of  th^ 
surplus  in  the  trustee's  hands  over  and  above  what  wai» 
required  to  retire  the  old  Memphis  City  bonds;  that 
about  the  same  time  the  attorney  for  the  executrix  of 
Col.  Frayser's  estate  warned  him  (the  trustee)  that  the 
executrix  would  look  to  him  for  the  share  of  said  sur- 
plus belonging  to  J^er  decedent's  estate. 

The  bill  then  averred  that  the  bonds  in  his 
hands,  of  the  par  value  of  |94,000,  were  worth  in 
the  market  a  premium  of  about  twenty-five  per  cent., 
so  that  the  value  of  the  bonds  in  his  hands  ex- 
ceeded the  amount  necessary  for  the  retirement  of  the 
underlying  bonds  by  nearly  {25,000 ;  that  he  was  advised 
that  this  excess  constituted  a  "surplus"  within  the 
meaning  of  the  resolution  of  December  29, 1886,  creating 
the  trust  in  him;  that  he  was  advised  that  he  was  not 
bound  to  settle  and  decide  upon  the  conflicting  claims  to 
said  surplus  already  stated,  but  that  he  was  entitled  to 
file  this  bill,  and  have  the  court  instruct  him  as  to  his 
dutiens  under  said  trust.  Accordingly  the  trustee  pre- 
sented the  history  of  the  trust  and  the  facts  connected 
with  it,  and  asked  that  he  be  instructed  as  to  the  disposi- 
tion of  said  surplus  and  as  to  his  duties  under  the  trust. 
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All  persons  having  an  interest  in  the  matter  were  made 
defendants^  and  the  bill  prayed  that  they  be  required  to 
come  in  and  propound  their  claims  to  the  surplus.  The 
trustee  also  averred  that  he  v/as  entitled  to  compensa- 
tion as  trustee  and  to  counsel  fees,  and  asked  that  the 
same  be  fixed,  and  made  a  charge  upon  the  funds  in  his 
hands. 

The  various  stockholders  of  the  two  old  com- 
panics,  who  were  such  at  the  time  of  the  resolution  of 
December  29,  1886,  answered  the  bill,  and  set  up  their 
respective  claims  to  the  surplua 

The  defendant  railway  companies  filed  an  elaborate 
joint  and  separate  answer,  in  which  it  is  claimed  that 
the  surplus  in  question  belongs  to  the  present  company, 
the  Memphis  Street  Railway  Company. 

It  avers  that  the  intention  of  the  parties,  upon  the 
deposit  of  the  bonds  with  Mr.  Read,  was  that  the  bonds 
should  be  exchanged  bond  for  bond,  and  that  this  was 
done  in  the  case  of  six  of  the  bonds. 

It  avers  as  to  the  reiAainder  of  said  bonds  deposited 
with  Mr.  Read  (amounting  to  |94,000  face  value) :  "The 
same  have  never  become,  and  are  not  now,  outstanding 
obligations  of  the  Citizens^  Street  Railroad  Company, 
or  of  its  successor,  the  Memphis  Street  Railway  Com- 
pany,'^ and  "that  the  outstanding  bonds  of  the  Memphis 
City  Railroad  Company,  dated  September  1, 1881,  which 
were  never  retired,  and  which  the  holders  thereof  re- 
fused to  retire  by  exchanging  the  same  for  a  similar 
amount  of  bonds  dated  January  1,  1887,  of  the  Citiasens' 
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Street  Railroad  Company,  have  become,  by  reason  of  the 
conveyances  aforesaid  and  the  facts  in  this  answer  set 
up,  the  obligations  and  indebtedness  of  the  Memphis 
Street  Railway  Company.  And  this  respondent,  the 
Memphis  Street  Railway  Company,  alleges  that  it  is 
ready  and  willing,  and  hereby  offers,  to  pay  said  90 
bonds,  aggregating  the  sum  of  {90,000,  at  the  maturity 
thereof,  and  all  accrued  interest  thereon,  to  wit,  Sep- 
tember 1, 1901/' 

It  is  conceded  that  the  facts  are  practically  undis- 
puted, and  are  shown  by  the  proof  to  be  as  above  set  out. 

The  chancellor  held  that  the  trust  in  Mr.  Read  was  a 
valid  one;  that  the  "surplus"  mentioned  in  the  resolu- 
tion was  the  difference  between  the  market  value  of  the 
bonds  in  the  trustee's  hands  on  September  1,  1901,  and 
the  sum  necessary  on  the  day  to  pay  off  and  retire  the 
190,000  of  underlying  bonds ;  that  this  surplus  belonged 
to  those  who  were  stockholders  on  December  29,  1886; 
and  that  a  reference  should  be  had  to  ascertain  who  were 
such  stockholders,  what  the  amount  of  surplus  was  on 
September  1,  1901,  and  what  were  the  proper  fees  for 
the  trustee  and  his  counsel. 

There  were  •  no  exceptions  to  the  report,  except 
as  to  the  fees  allowed.  Upon  the  hearing  of  these 
exceptions,  final  decree  was  rendered,  directing  the 
trustee  to  sell  the  f94,000  of  bonds  in  his  hands, 
and  out  of  the  proceeds  to  pay  himself  and  coun- 
sel the  fees  allowed  them  (fixed  at  {3,000  and  |1,000, 
respectively),  to  pay  the  costs  of  the  cause,  to  pay  the 
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defendants  who  were  stockholders  of  the  two  old  com- 
panies on  December  29,  1886,  | y  representing  the 

surplus,  with  interest  thereon  from  September  1,  1901, 
less  the  amount  of  costs  and  fees  just  named,  and  to  pay 
the  remainder  to  the  Memphis  Street  Railway  Company. 
Leave  was  given  to  the  latter  company,  however,  to  de- 
posit with  the  trustee  a  sum  of  money  equal  to  the 
amount  of  said  surplus  and  interest,  and,  upon  doing  so, 
to  receive  from  him  the  194,000  of  bonds. 

From  so  much  of  this  decree  as  refused  the  trustee 
and  his  counsel  the  amount  of  fees  claimed  by  him  the 
trustee  prayed  an  appeal.  All  the  defendants  appealed 
from  that  part  of  the  decree  allowing  said  fees.  The 
Memphis  Street  Railway  Company  appealed  from  the 
entire  decree. 

It  is  strenuously  insisted  in  this  court  by  counsel  for 
defendant  company  that  the  present  bill  is  a  bill  of  in- 
terpleader, and  cannot  be  maintained,  for  the  reason 
that  complainant  asserts  on  the  face  of  the  bill  an  in- 
terest in  the  fund  in  question,  to  wit,  compensation  for 
his  services.  It  would  be  a  sufllcient  answer  to  this  ob- 
jection to  say  that  no  demurrer  was  interposed  to  the 
bill  upon  the  ground  stated,  and  such  objection  could 
not  be  started  for  the  first  time  in  this  court.  But  we 
think  it  quite  clear  that  this  bill  is  essentially  a  bill  in- 
stituted by  the  trustee  for  instructions  and  directions  in 
respect  of  the  disposition  of  a  trust  fund  in  his  hand. 
As  stated  in  American  &  English  End.  of  Law:  "It  is 
always  the  trustee's  privilege  to  ask  and  receive  of  the 
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court  haying  proper  jurisdiction  directions  as  to  tbe  pol- 
icy he  shall  pursue  in  the  conduct  of  the  trusty  and  as 
to  the  construction  to  be  placed  upon  the  instrument  of 
trust  on  which  he  acts.  And  it  may  be  added  that  in  all 
questions  of  doubt  it  is  his  duty  to  make  this  application 
to  the  court/'  27  Amer.  &  Eng.  End.  Law  (1st  Ed.), 
151. 

Again,  in  the  case  of  Traphagen  v.  Levy,  45  N.  J. 
Eq.,  448,  18  AtL,  222,  the  rule  is  stated  thus :  "Where 
the  duty  of  the  trustee  is  inyolyed  in  doubt,  it  is  his 
right,  and  he  should  receiye  the  aid  and  direction  of  A 
court  of  equity  to  the  extent  that  his  interests  may  re- 
quire. The  questions  propounded  may  inyolye  not  only 
the  duty  of  the  trustee  within  the  acknowledged  limits 
of  the  trust,  and  with  reference  to  the  trust  estate,  but 
also  the  determination  as  to  the  title  of  the  trustee  and 
others  to  the  property.  In  the  latter  case  all  persons 
interested  in  the  seyeral  questions  should  be  before  the 
court,  in  order  that  they  may  be  bound  by  the  court's 
decree.  In  their  absence  the  decree  will  serye  only  for 
the  guidance  and  protection  of  the  trustee  in  his  rela- 
tions to  his  trust.  It  is  manifest  that,  unless  such  per- 
sons are  before  the  court,  the  court  should  stay  the  case 
until  they  are  brought  in,  or  limit  its  determination  of 
questions  presented  to  the  present  need  of  the  trustee.'' 
See,  also,  Daniel  y.  Fain,  5  Lea,  258.  As  already  seen, 
the  contention  of  the  stockholders  that  this  surplus  be- 
longs to  them  is  based  largely  on  the  language  of  the  re- 
solution adopted  by  the  Citizens'  Company,  which  was 
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the  basis  of  the  consolidation  of  the  two  companies.  The 
language  of  the  original  resolution  adopted  December 
26,  1886,  was,  viz.:  "And  the  remaining  f  100,000  (of 
new  bonds)  to  be  deposited  with  S.  P.  Read,  trustee,  for 
the  purpose  of  retiring  the  |96,000  of  bonds  outstanding 
against  the  Memphis  Company;  any  surplus  of  this 
{100,000,  should  there  be  a  surplus,  to  be  equally  divided 
between  the  present  stockholders  of  the  parties  of  the 
first  and  second  parts.'^ 

It  appears  that,  as  originally  drafted,  the  con- 
tract provided  that  the  surplus  of  the  |100,000 
should  go  entirely  to  the  Citizens'  stockholders,  but 
the  Memphis  Company  stockholders  added  this  pro- 
vision, viz.:  "It  is  understood  that  we  sign  with  the 
agreement  that,  if  there  is  anything  left  of  the  {100,000 
set  aside  to  take  up  the  {96,000  of  bonds  as  mentioned, 
then  this  to  be  equally  divided  between  the  parties  of 
the  first  and  second  parts." 

As  amended,  the  contract  was  then  signed.  The 
phraseology  was  afterwards  slightly  changed  in  the 
resolution  adopted  by  the  Citizens'  stockholders  embody- 
ing the  above  contract,  so  as  to  read<  "Any  surplus 
of  this  {100,000,  should  there  be  a  surplus,  to  be  equally 
divided  among  the  present  stockholders  of  the  parties  of 
the  first  and  second  parts.'' 

But  this  change  was  immaterial,  and  did  not  affect  the 
substance  of  the  transaction.  The  insistence  now  made 
on  behalf  of  the  stockholders  is  that  this  surplus  belongs 
to  them. 
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It  is  insisted,  however,  on  behalf  of  appellant  railroad 
company,  that  in  December,  1888,  all  of  the  stockhold- 
ers of  the  consolidated  corporation,  comprising  all  those 
persons  who  had  been  stockholders  both  of  the  Memphis 
City  and  the  Citizens'  Street  Railroad  Companies  at  the 
time  the  latter  purchased  the  property  of  the  former, 
executed  a  power  of  attorney  to  Messrs.  R,  Dudley  Fray- 
ser  and  Sam  Tate,  Jr.,  authorizing  said  attorneys  to  sell 
the  entire  capital  stock  of  the  Citizens'  Company,  and 
in  pursuance  of  said  authority  the  sale  thereof  was  duly 
made  to  Messrs.  Holmes,  Honore  &  Hinckley,  of  Chi- 
cago, for  the  consideration  of  f  1,000,000  in  cash.  Said 
contract  of  sale,  amongst  other  things,  contains  the  fol- 
lowing stipulation :  "It  is  further  understood  that  said 
Citizens'  Street  Railroad  Company  has  a  nominal 
bonded  indebtedness  of  |1,000,000 ;  that  {800,000  of  said 
bonds  have  been  issued,  and  are  in  the  hands  of  the 
holders  for  value.  It  is  further  understood  and  stated 
as  a  fact  that  of  a  former  issue  of  the  Memphis  Railroad 
Company  $96,000  of  bonds  are  now  outstanding  in  the 
hands  of  holders  for  value  as  a  lien  upon  the  property 
of  the  Memphis  City  Railroad ;  that,  to  secure  the  pay- 
ment of  the  last  named  996,000  of  bonds,  |100,000  of 
bonds  of  the  Citizens'  Street  Railroad  Company  have 
been  deposited  with  8.  P.  Read,  trustee,  and  f  100,000 
of  bonds  of  the  Citizens'  Street  Railroad  Company  re- 
main in  the  treasury  of  said  company  as  an  asset,  so 
that  the  real  amount  of  liability  of  said  Citizens'  Street 
Railroad  Company  is  $896,000 ;  that  said  Street  Rail- 
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road  Company  has  got  no  other  mortgage  bond^  note,  or 
other  evidence  of  liability  against  said  property  out- 
standing, and  that  it  has  no  floating  debt,  except  cur- 
rent operating  expenses.'' 

On  this  branch  of  the  case,  it  is  insisted  on  behalf  of 
the  defendant  Street  Railroad  Company  that  the  stock- 
holders are  estopped  from  setting  up  any  claims  to  said 
surplus  by  their  contract,  conduct,  and  representations 
at  the  time  they  and  their  associates  sold  the  f  1,000,000 
of  stock  in  the  new  Citizens'  Street  Railroad  Company 
to  Holmes,  Honore  &  Hinckley. 

It  is  a  sufficient  answer  to  this  position  to  say  that 
no  estoppel  was  pleaded  by  the  defendants  in  their  an- 
swers. The  law  is  well  settled  in  this  State  that  an  es- 
toppel, in  order  to  be  available,  must  be  pleaded.  The 
rule  is  founded  upon  the  doctrine  that  evidence  relating 
to  matters  not  stated  in  the  pleadings  cannot  be  made 
the  foundation  of  a  decree.  It  is  necessary,  therefore, 
to  introduce  in  the  bill  every  material  fact  which  com- 
plainant intends  to  prove.  Turley  v.  Turletfy  85  Tenn., 
260, 1  S.  W.,  891 ;  Natl.  Bank  v.  Insurance  Co.,  85  Tenn., 
87, 1  S.  W.,  689,  4  Am.  St.  Rep.,  744;  Daniel's  Chancery 
Practice  (5th  Ed.),  583. 

The  contention  now  made  on  behalf  of  the  Memphis 
Street  Railway  Company  is  that  it  is  the  successor  of 
the  defendants,  the  Memphis  City  R^lroad  Comi^any 
and  the  Citizens'  Street  Railroad  Company,  and  is 
thereby  authorized  to  discharge  the  outstanding  bonds 
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of  the  old  Memphis  City  Railroad  Company  which  ma- 
tured on  September  1, 1901,  and  to  receive  from  the  com- 
plainant,  as  trustee,  the  |94,000  of  bonds  of  the  Citizens' 
Street  Railroad  Company,  now  in  his  hands,  for  the  rea- 
sons: (1)  That  the  provision  made  in  the  resolution 
December  29,  1886,  for  the  distribution  of  the  surplus, 
was  an  attempt  by  the  stockholders  and  directors  of  said 
two  corporations,  and  especially  the  Citizens*  Street 
Railroad  Company,  to  issue  mortgage  bonds,  and  to  di- 
vide a  portion  of  them,  or  the  proceeds  of  a  portion  of 
them,  among  the  stockholders  as  a  gratuity,  and  with- 
out receiving  anything  as  a  consideration  therefor.  It 
is  insisted  that  said  arrangement  was  ultra  vires,  con- 
trary to  public  policy,  and  will  not  be  enforced  by  a 
court  of  chancery.  (2)  It  is  insisted  that  the  said  pro- 
vision for  the  distribution  of  surplus  <;ontained  in  the 
resolution  of  December  29, 1886,  even  if  originally  valid, 
was  promptly  abandoned,  so  far  as  said  surplus  was  con- 
cerned, by  all  the  stockholders  in  the  said  Memphis  City 
Railroad  Company  and  the  said  Citizens'  Railroad  Com- 
pany. It  is  insisted  that  this  is  shown  affirmatively 
from  the  mortgage  executed  by  the  Citizens'  Street  Rail- 
road Company  to  secure  said  bonds,  in  which  no  men- 
tion whatever  is  made  of  said  surplus,  and  the  said  mort- 
gage was  then  approved  and  confirmed  by  a  unanimous 
vote  of  all  the  stockholders  in  both  of  said  companies. 
(3)  It  is  insisted  that,  if  said  trust  as  to  the  surplus 
was  originally  valid,  and  if  the  individuals  who,  on  the 
29th  day  of  December,  1886,  were  the  owners  of  the  cap- 
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ital  stock  of  the  said  two  companies,  were  entitled  to 
said  sorplnS;  then  all  their  rights  thereto  passed  from 
them  to  Messrs.  Holmes,  Honore  &  Hinckley  (under 
whom  the  stockholders  of  the  defendant  Memphis  City 
Railway  Company  now  claim)  by  a  sale  to  the  latter  by 
the  former  of  the  |1,000,000  of  the  capital  stock  of  the 
Citizens'  Street  Railroad  Company  in  December,  1888. 
It  is  insisted  that  when-  this  sale  was  made  it  was  ui>on 
the  positive  statement,  which  was  made  a  part  of  the  con- 
tract of  sale,  that  no  snch  surplus  existed,  and  that  the 
entire  bonded  indebtedness  of  said  Citizens'  Street  Rail- 
road Company  was  f896,000.  It  is  then  averred  that 
the  old  stockholders  Would,  by  said  representations, 
which  they  made  a  part  of  the  contract,  be  estopped  from 
now  setting  up  any  claim  or  title  thereto.  (4)  It  is 
insisted  that,  if  the  alleged  trust  as  to  said  surplus 
claimed  to  have  been  created  in  said  resolution  of  De- 
cember 29,  1886,  was  valid,  the  court  below  erred  in 
holding  that  the  surplus  referred  to  was  the  difference 
between  the  value  on  September  1, 1901,  of  the  |94,000 
of  bonds  of  the  said  Citizens'  Street  Railroad  Company 
in.  complainant's  hands  and  the  f  90,000  in  money,  the 
amount  which  it  required  to  pay  oflP  the  old  Memphis 
City  Railroad  bonds  which  matured  on  September  1, 
1901.  It  is  insisted  that  the  chancellor  should  have  held 
that  said  surplus  consisted  solely  of  the  excess  of  the 
four  bonds  placed  in  complainant's  hands  over  and 
above  the  number  of  outstanding  bonds  of  the  Memphis 
City  Railroad  Company. 
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In  answer  to  the  proposition  that  the  reservation  of 
the  surplus  to  the  stockholders  was  in  the  nature  of  a 
gratuity,  and  therefore  contrary  to  law,  it  suffices  to  say : 

First.  That  upon  the  consolidation  of  the  two  com- 
panies the  Memphis  Company  stockholders  transferred 
most  of  their  stock  to  the  Citizens'  Company,  and  they 
may  rightfully  claim  that  their  interest  in  the  surplus 
belonged  to  them  as  a  definite  part  of  the  purchase 
money  due  them  for  the  transfer  of  their  stock  and  said 
corporate  property  of  the  Memphis  City  Company. 

Second.  It  was  a  matter  as  to  which  all  the  stock- 
holders in  both  companies  fully  agreed,  and  the  validity 
of  the  transaction  cannot  be  impeached  by  the  present 
defendants.  No  objection  is  made  by  a  dissenting  stock- 
holder nor  by  an  existing  creditor,  nor  by  a  subsequent 
creditor,  and  we  know  of  no  other  authority  who  may 
object  to  the  disposition  of  the  corporate  property,  un- 
less it  be  the  State  in  some  proper  proceeding. 

Third.  The  assumption  by  stockholders  of  all  the 
debts  by  both  companies,  and  the  mutual  consent  of  the 
parties  to  a  union  of  interest,  would  also  furnish  a  val- 
uable consideration  to  support  the  resolution  disposing 
of  the  surplus. 

In  respect  of  the  second  proposition  above,  it  must  be 
conceded  there  was  no  express  transfer  of  the  surplus 
in  the  sale  made  in  December,  1888,  and  we  are  of  opin- 
ion the  interest  of  the  stockholders  in  the  surplus  did 
not,  by  implication,  pass  with  the  transfer  of  the  stock. 
As  to  the-Memphis  City  stockholders  it  was  part  of  the 
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parchase  money,  and  as  to  both  it  was  part  of  the  con- 
sideration of  the  trade  npon  which  the  two  companies 
were  consolidated.  If  the  transfer  of  stock  operated  to 
pass  this  part  of  the  consideration  of  the  original  trade, 
it  could,  with  equal  propriety  be  argued  that  it  operated 
a  transfer  of  all  the  purchase  money ;  that  is,  the  f 500,- 
000  of  bonds  and  the  |500,000  of  stock.  All  that  the 
transfer  of  stock  carries  with  it  is  the  right  to  receive 
dividends,  and  to  participate  in  corporate  meetings,  and 
the  remote  right  to  share  in  the  assets  on  hand  at  the 
dissolution  of  the  corporation. 

We  are  further  of  opinion  the  right  to  participate  in 
this  surplus  was  reserved  to  the  original  stockholders  as 
individuals,  and  that  when  they  parted  with  their  stock 
to  the  assignors  of  defendant  company  the  right  to  the 
surplus  did  not  pass  to  the  transferee  as  an  incident  to 
the  stock. 

We  are  further  of  opinion  that  none  of  the  parties  to 
the  contract  of  December  6,  1888,  intended  thereby  to 
change  the  ownership  of  the  surplus,  or  had  such  mat- 
ter in  contemplation.  Nor  do  we  think  that  the  right 
to  the  surplus  was  abandoned  simply  from  the  fact  the 
mortgage  executed  to  secure  the  bonds  in  question  made 
no  mention  of  the  surplus. 

The  next  question  presented  for  our  determination  is, 
what  was  meant  by  the  term  "surplus,"  employed  in  the 
resolution  of  December  29,  1886?  We  are  of  opinion 
that  the  chancellor  erred  in  holding  that  the  surplus 
referred  to  was  the  difference  between  the  value  on  De- 
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cember  1,  1901,  of  the  194,000  of  the  bonds  of  the  said 
Citizens'  Street  Railroad  Company  in  complainant's 
hands  and  the  |90,000  in  money,  the  amount  which  it 
would  require  to  pay  off  the  old  Memphis  City  Railroad 
bonds,  which  matured  on  September  1,  1901. 

We  are  of  opinion  that  the  surplus  within  the  contem- 
plation of  the  parties  comprised  alone  the  excess  of  the 
four  bonds  deposited  with  complainant  over  and  above 
the  number  of  underlying  bonds  of  the  Memphis  City 
Railroad  Company.  We  think  that  the  purpose  was  to 
exchange  bond  for  bond,  and  that  the  only  surplus  in  the 
minds  of  the  parties  at  that  time  was  the  excess  of  four 
bonds.  We  cannot  think  that  the  market  appreciation  of 
the  collateral  bonds  that  would  mature  on  September  1, 
1901,  was  ever  within  the  contemplation  of  the  parties  in 
providing  for  the  disposition  of  the  surplus  when  the 
resolution  of  December  29,  1886,  was  adopted.  The 
record  discloses  that  the  collateral  bonds  at  the  time 
were  below  par,  and  hence  the  surplus  of  four  bonds  was 
deposited  with  the  trustee  so  as  to  insure  the  exchange 
with  the  old  bonds.  If  this  excess  of  bonds  was  not 
needed  to  effect  the  exchange,  it  was  contemplated  by 
the  parties  that  they  should  be  returned  to  the  original 
stockholders.  In  our  opinion,  the  parties  at  the  time 
had  in  mind  no  other  surplus. 

The  remaining  question  is  in  respect  of  the  compen- 
sation of  the  trustee  and  his  counsel.  As  already  stated, 
the  chancellor  allowed  the  trustee  the  sum  of  |3,000  as 
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compensation  and  fl^OOO  to  his  counsel  for  filing  this 
bill. 

We  have  carefully  considered  all  the  testimony  on 
this  subject,  and  have  reached  the  conclusion  that 
f  2,000  would  be  a  reasonable  compensation  to  the  trus- 
tee for  his  services,  and  in  this  particular  the  decree  of 
the  chancellor  is  modified.  While  we  think  the  amount 
allowed  his  counsel  is  full  compensation,  we  cannot  say 
that  it  is  excessive. 

The  result  is  that  the  defendant  Memphis  Street  Rail- 
way Company,  having  paid  off  and  discharged  the  un- 
derlying bonds  of  the  Memphis  Street  Railroad  Com- 
pany, is  entitled  to  take  down  the  collateral  bonds  of 
the  Citizens'  Street  Railroad  Company  deposited  with 
S.  P.  Read  as  security.  The  costs  of  the  case,  compen- 
sation of  the  trustee,  and  his  counsel  fees  will  first  be 
paid  out  of  the  entire  trust  fund,  and  the  balance  of  the 
surplus  of  the  four  bonds  will  be  paid  over  to  the  orig- 
inal stockholders  or  their  counsel. 
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Memphis  Citt  Bank  v.  W.  J.  Smith  et  al. 
{Jackson.    April  Term,  1903.) 

1.  FBAUD.  A  bank  in  affected  with  its  president's  knowledge 
where  it  takes  the  benefit  of  his  fraud  in  a  contract. 
Where  a  bank  held  all  the  shares  of  stock,  representing  the  entire 
capital  stock  of  a  corporation,  as  collateral  security,  pledged  to 
it  to  secure  an  indebtedness  by  the  owner  thereof,  and  sold  the 
same  to  enforce  the  collection  of  its  debts,  with  an  agreement 
with  the  owner,  that  the  bank  would  buy  said  property  at  the 
sale,  and  sell  it  to  the  owner  at  the  sale  price,  made  by  the 
president  of  the  bank  who  owned  a  controlling  interest  In  the 
stock  of  the  bank,  and  was  actively  engaged  in  the  management 
of  its  affairs,  and  in  fact  controlled  its  acts  and  contracts  as 
he  saw  proper,  and  purporting  to  act  in  the  capacity  of  presi- 
dent of  the  bank,  in  making  such  agreement  with  the  owner  of 
such  pledged  collateral  security,  at  which  sale  the  bank  became 
the  purchaser  of  said  property,  and  when  the  owner  sought  to 
appropriate  the  benefits  of  the  agreement,  upon  which  he  had 
relied  and  acted,  the  president  repudiated  the  contract  and  as- 
serted the  bank's  ownership  of  the  property,  the  legal  result  is 
that  the  president's  knowledge  in  respect  to  the  agreement  be- 
came the  knowledge  of  the  bank,  and  thus  having  knowledge  of 
the  president's  fraud,  and  buying  the  property  and  keeping  it 
with  that  knowledge,  the  bank  became  a  party  to  the  fraud  and 
responsible  therefor.    (Post,  pp.  341-345.) 

Cases  cited  and  approved:     Bank  v.  Campbell,  4  Hum.,  896; 
Franklin  v.  Ezell,  1  Sneed,  497,  500;  Tagg  v.  Bank,  9  Heisk.,  479; 
Winslow  V.  Harriman  Iron  Company  (Tenn.  Ch.  App.),  42  8. 
W.,  698;  Barnard  v.  Iron  Company,  85  Tenn.,  189,  148,  149. 
110  Tenn— 22 
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&•  8AMB.  Same.  Charge  to  Jury  as  to  the  authority  of  the  bank 
president,  and  ratification  by  bank's  acceptance  of  benefits  of 
his  contract. 
Where,  in  an  action  against  a  bank  for  conyersion  of  certain 
pledged  property  worth  fifty  thousand  dollars,  which  was  pur- 
chased by  the  bank  for  thirty-one  thousand  and  seven  hundred 
dollars,  under  the  agreement  as  stated  in  the  foregoing  head- 
note,  it  is  proper  for  the  court  to  charge  the  Jury  that  it  was 
without  the  general  scope  of  the  bank  president's  authority  to 
make  such  an  agreement,  and  unless  the  authority  by  the  bank 
to  the  president  to  make  the  same  or  the  bank's  acceptance  of 
the  benefit  of  the  agreement  is  shown,  the  contract  would  not 
be  binding  on  the  bank.    (Post,  pp.  342-346.) 

Cases  cited  and  approved:  Bank  v.  Campbell,  4  Hum.,  394; 
Franklin  v.  Ezell,  1  Sneed,  497,  500;  Tagg  v.  Bank,  9  Heisk.,  479; 
Winslow  V.  Harriman  Iron  Company  (Tenn.  Ch.  App.),  42  S. 
W.,  698;  Barnard  v.  Iron  Company,  85  Tenn,,  139, 148,  149. 

3.  SAME.    Same.    Same.    Fraud  is   not   obviated   because   the 
owner  owed  the  bank  more  than  the  value  of  the  property. 

Where,  under  such  agreement  as  stated  in  the  foregoing  head- 
notes  the  bank  got  property  worth  fifty  thousand  dollars  for 
the  sum  of  thirty  one  thousand  and  seven  hundred  dollars,  it 
could  not  obviate  such  fraud  as  harmless  on  the  ground  that  it 
was  not  benefited  by  the  purchase,  and  likewise  the  owner  was 
not  injured  because  the  bank  could  have  continued  to  bid  up 
to  the  full  amount  of  the  debt  which  was  more  than  fifty-nine 
thousand  dollars,  and  would  have  gotten  the  property  in  any 
event,  where  the  bank  still  retained  against  such  owner  and 
debtor  the  balance  of  the  indebtedness,  for  which  the  securities 
had  been  deposited  after  deducting  the  thirty-one  thousand  and 
seven  hundred  dollars.    {Post,  pp,  345-346.) 

4.  CONVE&SION.    Holding  property  as  security  for  debts  for 
which  it  was  not  pledged  is  a  conversion. 

Where  property  is  pledged  to  a  bank  as  security  for  debts,  and 
the  bank  asserts  the  right  to  hold  the  property  as'  security  for 
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other  debts,  for  which  it  had  not  been  pledged,  and  refuses 
to  deliver  it  up  except  upon  payment  of  those  other  debts,  it 
is  an  unwarrantable  assumption  of  authority  over  the  property, 
and  amounts  to  a  conversion.  {Post,  pp,  346-356  and  especially 
354-355.) 

Cases  cited  and  approved:    Gillett  v:  Bank  of  America,  160  N.  Y., 
549-559;  Adams  v.  Clark,  9  Cush.,  215. 

6.  TENDEB.  Actual  not  necessary  where  creditor  demands  more 
than  he  is  entitled  to,  when. 
Where  the  pledgee  asserts  a  right  to  hold  the  property  pledged 
as  security  for  debts  for  which  it  had  not  been  pledged,  and 
for  which  it  was  not  liable,  and  refuses  to  deliver  it  up  except 
on  payment  of  those  debts,  actual  tender  of  the  amount  of  the 
debt  secured  by  the  pledge  is  not  necessary,  if  the  debtor  is 
ready,  willing  and  able  to  pay  such  debt.  (Post,  pp.  346-357  and 
especially  355-357.) 

Cases  cited  and  approved:  Ball  v.  Stanley,  5  Terg.,  199;  Pear- 
son V.  Douglas,  1  Bax.,  151;  Bradford  v.  Foster,  87  Tenn.,  11; 
Rogers  v.  Tindall,  99  Tenn.,  356-363;  Lamar  v.  Sheppard,  84  Ga., 
561;  United  States  v.  Lee,  106  U.  S.  196,  202;  Ratcliff  v.  Vance, 
2  Mill  Const.  (S.  C),  239. 

6,  BE8  ADJUDIOATA.  Suits  must  be  between  same  parties  in 
same  capacity  or  character,  and  about  same  subject-matter. 
In  order  that  a  judgment  may  be  eftective  as  res  adjudicata,  it  is 
essential  that  the  party  sought  to  be  precluded  thereby  should 
have  sued  or  been  sued  in  both  cases,  in  the  same  capacity  or 
character,  and  to  enforce  the  same  right,  and  it  must  appear  not 
only  that  the  subject-matter  of  the  two  suits  is  the  same,  but 
that  the  proceedings  were  for  the  same  object  and  purpose,  the 
same  point  being  directly  in  issue.  {Post,  pp.  357-364  and 
especially  362-363.) 

Cases  cited  and  approved:  Estill  v.  Taul,  2  Terg.,  467;  Nicely  v. 
Boyles,  4  Humph.,  177;  McKissick  v.  McKissick,  6  Humph.,  75; 
Hurst  V.  Means,  2  Sneed,  546;  Swaggerty  v.  Neilson,  8  Bax., 
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32;  Walker  v.  Day,  8  Bax.,  77;  Railroad  r.  Adklns,  2  Lea,  248; 
Shannon  v.  WooUard,  12  Lea,  668;  Conlter  t.  Dayla,  13  Lea, 
461;  Melton  y.  Pace,  103  Tenn.,  484;  Knight  y.  Atklsson,  2  Tenn. 
Ch.,  284. 

7.    SAMB.    Same.    Case  in  Judgment, 

In  a  former  action  by  the  pledgee  against  the  indorser  of  cer- 
tain notes,  the  indorser  pleaded  that  the  notes  had  been  secured 
by  property,  which  the  pledgee  had  sold,  worth  more  than  twice 
the  value  of  the  notes,  and  that  before  the  sale  the  indorser 
tendered  the  pledgee  the  amount  due  on  the  notes,  and  de- 
manded release  of  the  security  which  the  pledgee  refused,  but 
the  indorser,  by  express  averment,  declined  to  litigate  tlfe  yalld- 
ity  of  such  sale,  insisting  that  according  to  the  pledgee's  own 
contention,  the  sum  for  which  said  property  was  sold  had  not 
been  correctly  credited.  A  crossbill  was  filed  In  said  former 
suit  by  the  indorser,  to  which  the  pledgee  and  principal  debtor 
were  made  parties  to  recover  usury  charged  by  the  pledgee. 
A  Judgment  was  rendered  against  the  indorser  for  the  balance 
due  on  the  notes  after  deducting  the  usury,  and  the  proceeds 
of  the  sale  of  the  property. 

Held:  that  such  judgment  was  not  res  adjudicata  in  subsequent  ac- 
tion by  the  indorser  and  principal  debtor,  as  partners  and 
pledgeors,  against  the  pledgee  to  recover  as  upon  an  implied 
assumpsit  the  value  of  the  pledged  property,  on  the  ground  that 
the  same  had  been  converted  by  the  pledgee,  the  tort  being 
waived.    (Post,  pp.  357-364.) 


FROM  SHELBY. 
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Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County. — ^L.  H.  Estes^  Judge. 

THO^tAS  M.  SCBIJGGS,  T.  B.  TuBLEY  and  M.  G.  Evans, 

M 

for  Bank.  ,     ;>»***  *•""''     H       -       ls    ,,  ; 

Malone  &  Malone  and-T.  K.  Riddick^  for  Smith 
€t  al. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  declaration  alleges,  in  substance,  that  the  defend- 
ant below  (plaintiff  in  error  here)  had  converted  cer- 
tain property  belonging  to  the  plaintiffs  below,  consist- 
ing of  the  following,  viz. :  Many  lists,  files,  maps,  plats, 
and  books  of  reference,  containing  an  abstract  or  his- 
tory of  all  real  estate  titles,  tax  liens,  and  judgments  in 
Shelby  county,,  from  which  were  prepared  and  sold  ab- 
stracts of  title  to  the  public,  and  from  which  the  plain- 
tiflf  derived  great  gains  and  profits;  also  370  shares  of 
stock,  being  the  entire  capital  stock  in  a  Tennessee  cor- 
poration known  as  the  Memphis  &  Shelby  County  Ab- 
stract Company;  that  the  value  of  the  property  so  con- 
verted was  150,000 ;  and  that  the  plaintiffs,  waiving  the 
tort,  were  entitled  to  recover  of  the  defendant,  as  upon 
an  implied  assumpsit,  the  aforesaid  value. 

The  defendant  pleaded  non  assumpsit,  res  adjudicata, 
and  also  a  general  plea  of  not  guilty. 

There  was  a  verdict  in  the  court  below  for  ^23,875.40, 
on  which  judgment  was  rendered. 
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The  plaintiff  in  error   has  appealed  and  aBsigned 
errors. 

I  The  first  error  assigned  is  that  the  circuit  judge  de- 
clined to  give  in  charge  to  the  jury  the  following  in- 
struction, which  the  defendant  below  (plaintiff  in  error 
here)  requested  should  be  given,  viz. :  "Proof  has  been 
introduced  in  this  court — the  probative  force  of  which, 
however,  I  do  not  undertake  to  determine — tending  to 
show  that  some  time  in  the  early  part  of  1897,  prior  to 
March  13th,  Thomas  Barrett  agreed  with  W.  J.  Smith 
that  he  would  purchase  the  properties  called  the  *ab- 
stract  properties,'  then  advertised  for  sale  March  13, 
1897,  and  that  he  would  resell  the  same  to  W.  J.  Smith 
for  the  price  bid  therefor.  If  you  find  this  to  be  a  fact, 
I  charge  you  that  this  agreement  would  impose  no  lia- 
bility upon  the  defendant  bank,  of  which  Thomas  Bar- 
rett was  president,  unless  you  are  satisfied  from  the 
proof  that  Thomas  Barrett  was  authorized  by  the  bank 
to  make  such  an  agreement.  It  is  without  the  scope  of 
the  general  authority  of  a  bank  president  to  make  such 
agreement,  and,  unless  the  plaintiff  show  authority 
from  the  bank  to  Barrett  to  make  the  same,  the  contract 
in  this  respect  would  not  be  binding  on  the  bank,  and 
would  impose  no  liability  upon  it.  The  liability,  if  any, 
would  be  his  personal  liability,  and  not  that  of  the  bank. 
In  the  absence  of  authority  the  president  of  a  bank  can- 
not dispose  of  the  cash  or  credits  of  the  bank,  and  he 
not,  by  virtue  of  his  office,  surrender  or  release  claims 
of  the  bank  against  any  one.     I  charge  you  that,  if  you 
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should  find  that  such  an  agreement  was  had,  it  was  with- 
out the  general  scope  of  the  powers  of  the  president  of 
the  bank,  and,  in  order  to  make  it  valid  and  binding 
upon  the  bank,  the  plaintiff  must  show  authority  there- 
for/^ 

The  circuit  judge  did  not  give  this  in  charge  to 
the  jury  as  it  stands  above,  but  did  give  it  after  making 
the  following  additions,  viz.:  He  changed  the  third 
sentence  so  as  to  read :  "It  is  without  the  general  scope 
of  the  general  authority  of  a  bank  president  to  make 
such  agreement,  and  unless  the  plaintiff  show  author- 
ization by  the  bank  to  Barrett  to  make  the  same,  or  the 
bank  accepted  the  benefit  of  the  agreement  as  made  by 
Mr.  Barrett,  the  contract  in  this  respect  would  not  be 
binding  on  the  bank,  and  would  impose  no  liability  upon 
it,  except  as  before  stated." 

He  also  added  at  the  close  of  the  instruction,  immedi- 
ately following  "therefor,"  the  following  clause :  "or  that 
the  bank  acted  upon  or  got  the  benefit  of  the  agreement 
as  made  by  Barrett." 

After  thus  modifying  the  instruction,  his  honor  gave 
it  in  charge. 

No  objection  is  made  to  the  first  alteration, 
further  than  this  necessarily,  of  course,  is  implied  in  the 
first  assignment,  to  the  effect  that  the  instruction  was 
not  given  as  handed  in,  unaltered.  Specific  objection, 
however,  is  made  to  the  second  alteration,  and  that  is 
made  the  third  assignment  of  error. 

The  first  and  third  assignments  we  shall  consider  to- 
gether. 

There  was  testimony  tending  to  show  that  Thomas 
Barrett    was    president    of    the    bank,    and    as    such 
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was  actively  engaged  in  the  management  of  its  affairs; 
that  he  owned,  in  his  own  right,  a  controlling  interest 
in  the  stock  of  the  corporation;  and  that  in  fact  he  con- 
trolled its  acts  and  contracts  as  he  saw  proper. 

There  was  also  evidence  tending  to  show  that,  in  mak- 
ing the  arrangement  with  defendant  in  error  Smith,  he 
purported  to  act  in  the  capacity  of  president  of  the  bank, 
or  at  least  that  Smith  was  warranted  in  believing  that 
he  was  acting  in  that  capacity;  that  is,  so  warranted 
from  the  conduct  of  Barrett  and  the  surroundings  of  the 
parties  at  the  time  There  was  also  evidence  tending  to 
show  that  at  the  sale  the  property  was  bid  off  by  the 
bank;  that  it  subsequently  claimed  the  property  as  its 
own,  and  sold  it  as  such  owner.  There  was  also  evidence 
tending  to  show  that,  although  Smith  was  present  at  the 
sale,  he  made  no  bid,  because  he  relied  upon  the  agree- 
ment which  he  had  made  with  the  bank's  president,  Mr. 
Barrett.  There  was  also  evidence  tending  to  show  that, 
within  a  very  short  time  after  the  sale.  Smith  called  at 
the  bank  for  the  purpose  of  appropriating  the  benefits 
of  the  agreement,  but  that,  upon  this  fact  being  made 
known  to  Mr.  Barrett,  he,  as  president  of  the  bank,  re- 
pudiated the  agreement,  and,  as  such  president,  asserted 
the  bank's  ownership  of  the  property,  and  offered  to  sell 
it  to  Smith  only  on  the  condition  that  he  would  pay 
more  for  it  than  any  one  else.  There  was  evidence  also 
tending  to  show  that  the  property  brought  at  the  sale 
so  made  only  the  sum  of  f31,700,  and  that  it  was  worth 
150,000. 

The  legal  results  to  be  deduced  from  the  facts, 
so  far  as  necessary  to  be  stated  here,  are  these :  All  of 
Mr.  Barrett's  knowledge  in  respect  of  the  agreement  be- 
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came  the  knowledge  of  the  bank.  Tagg  v.  Tennessee 
National  Batik,  9  Heis.,  479;  Union  Bank  v.  Campbell, 
4  Humph.,  394;  WinslowY.  Harriman  Iron  Co.  (Tenn. 
Ch.  App.),  42  S.  W.,  698.  Thus  having  knowledge  of 
Mr.  Barrett's  fraud,  and  buying  the  property  and  keep- 
ing it  with  that  knowledge,  the  bank  became  a  party  to 
the  fraud,  and  responsible  therefor.  Franklin  v.  Ezell, 
1  Sneed,  497,  500;  Barnard  v.  Roan  Iron  Co.,  85  Tenn., 
139,  148,  149,  2  S.  W.,  21.  And  further,  by  so  buying 
the  property  and  keeping  it,  the  bank  may  be  said  to 
have  "acted  upon"  or  to  have  taken  "the  benefit  of  the 
agreemenf^as  made  by  Mr.  Barrett;"  that  is,  that  the 
bank  was  enabled  to  reap  the  result  of  the  fraud  which 
Barrett  practiced  upon  Smith  under  the  deceptive  guise 
of  the  agreement,  whereby  Smith  was  thrown  oflE  his 
guard,  and  so  deprived  of  the  property. 

In  view  of  these  facts,  and  the  true  legal  interpreta- 
tion of  them  as  given  above,  it  is  perceived  that  the  cir- 
cuit judge  was  not  in  error  in  modifying  tlie  instruction 
offered,  in  the  manner  in  which  he  did  modify  it. 

There  being  testimony  tending  to  show  the  facts 
referred  to,  it  also  follows  that  the  circuit  judge 
was  not  bound  to  gwe  the  instruction  without 
taking  note  of  them,  because  to  have  done  so  could 
not  have  failed  to  mislead  the  jury  by  drawing  their 
attention  away  from  the  real  case  presented  by  the 
evidence.  The  instruction  as  offered  was  largely  an  ab- 
straction. As  given,  it  was  brought  close  to  the  real 
case. 

It  is  said  that  if  there  was  any  fraud  it  was  harm- 
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less,  because  the  bank  was  not  benefited  by  the  purchase, 
and  likewise  the  defendants  in  error  were  not  injured, 
in  view  of  the  large  debts  which  they  (Smith  and  Eaton) 
owed  the  bank,  because,  it  is  said,  the  bank  could  have 
continued  to  bid  up  to  the  full  amount  of  the  debt,  more 
than  159,000,  and  would  have  gotten  the  property  in  any 
event.  We  think  this  consideration  is  beside  the  ques- 
tion. Assuming  the  facts  previously  stated  to  be  true, 
then  the  bank  got  property  worth  f  50,000  for  the  sum 
of  131,700,  and  still  retained  against  defendant  in  error 
the  balance  of  the  indebtedness  for  which  the  securities 
had  been  deposited,  such  balance  being  a  large  sum. 

For  the  reasons  given,  we  are  of  the  opinion  that  the 
first  and  third  assignments  should  be  overruled. 

The  second  assignment  of  error  is  based  upon  the  re- 
fusal of  the  circuit  judge  to  give  in  charge  to  the  jury, 
unchanged,  the  following  instruction  submitted  by  the 
plaintiff  in  error,  viz.:  "The  conversion  of  the  prop- 
erty of  another  is  the  appropriation  of  it  to  one's  own 
use,  or  its  destruction,  or  exercising  dominion  over  it, 
in  exclusion  and  in  defiance  of  the  owner's  rights. 

"If  you  find  that  on  January  5,  1895,  the  plaintiffs  in 
this  cause  borrowed  from  the  Memphis  City  Bank  the  sum 
of  |16,100,  and  deposited  as  collateral  security  with  said 
note  260  shares  of  the  Memphis  &  Shelby  County  Ab- 
stract Company,  and  also  certain  properties  set  out  in 
the  trust  deed  of  that  date,  which  has  been  read  to  you ; 
that  in  January  15, 1896,  the  plaintiffs  borrowed  the  fur- 
ther sum  of  (5,100  from  the  Memphis  National  Bank, 
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and  deposited  with  said  note,  as  collateral  thereto,  cer- 
tain certificates  of  stock  in  the  Memphis  &  Shelby 
County  Abtsract  Company,  which  are  set  out  in  the  face 
of  said  note,  which  was  read  to  you,  which  said  note  was 
by  agreement  taken  up  by  the  Memphis  City  Bank ;  and 
that  later  said  indebtedness  was  extended  by  agreement 
to  February  1, 1897,  which  said  agreement  has  been  read 
to  you  in  evidence — I  charge  you  as  a  matter  of  law, 
that  there  could  be  no  conversion  on  the  part  of  the  de- 
fendant bank  of  the  properties  so  pledged,  in  the  sale 
thereof  according  to  the  terms  of  said  instrument  under 
which  they  were  pledged ;/  that  under  the  terms  of  said 
note  for  f  16,100,  dated  January  9,  1895,  the  collateral 
pledged,  was  applicable  to  the  payment  of  said  note,  and 
any  surplus  remaining  was  applicable  to  the  payment 
of  any  other  note  or  claim  held  by  the  bank  against 
plaintiffs  Smith  and  Eaton,  whether  matured  or  not; 
that  under  the  terms  of  said  note  the  bank  had  the  right, 
ui>on  its  nonpayment  at  maturity,  to  sell  said  collat- 
eral ;  and  that  a  sale  thereof  would  be  no  conversion. 

"I  further  charge  you  that  the  properties  pledged  by  the 
instrument  dated  January  9, 1895,  being  a  trust  deed  by 
L.  B.  Eaton  and  W.  J.  Smith  to  James  Frost,  trustee, 
are  also  applicable  to  the  payment  of  said  note  of 
116,100,  and  upon  the  nonpayment  of  said  debt,  with  in- 
terest, at  maturity,  the  bank  had  the  right  to  have  the 
properties  pledged  therein  to  be  sold,  and  the  proceeds 
thereof  applied  first  to  the  costs  of  such  sale,  then  to 
the  payment  of  said  note  for  |16,100 ;  and  that,  if  it  did 
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80,  such  sale  would  be  no  conversion.  I  further  charge 
you  that  upon  the  nonpayment  of  said  note  for  f 5,100 
according  to  the  terms  of  said  agreement,  commonly 
called  the  ^extension  agreement/  and  which  has  been 
read  to  you,  the  defendant,  of  right,  was  entitled  to  sell 
the  certificates  of  stock  pledged  in  said  note,  together 
with  two  other  certificates  mentioned  in  said  extension 
agreement,  and  apply  the  proceeds  thereof  to  the  pay- 
ment primarily  of  said  note  of  f5,100,  and  the  excess 
that  should  be  realized  to  the  payment  of  any  debt  due 
to  the  Memphis  City  Bank  by  L.  B.  Eaton  and  W.  J. 
Smith;  that  according  to  the  terms  of  said  agreement 
and  of  said  note  of  January  9, 1895,  for  |16,100,  the  col- 
laterals therein  mentioned  were  liable  not  only  for  the 
specific  debts  set  out,  but  for  any  debt  due  the  bank  by 
L.  B.  Eaton  and  W.  J.  Smith;  the  language  of  said  ex- 
tension agreement  in  this  respect  being  as  follows :  *The 
said  L.  B.  Eaton  and  W.  J.  Smith,  in  further  considera- 
tion of  said  extension,  hereby  pledge  to  said  Memphis 
City  Bank  110  shares  of  the  capital  stock  of  the  Mem- 
phis &  Shelby  County  Abstract  Co.  The  certificate  for 
two  shares,  being  No.  40,  is  now  delivered  to  said  bank, 
imd  the  certificates  for  108  shares,  being  numbers  52,  53, 
54,  55,  and  44,  held  by  the  Memphis  National  Bank  to 
secure  a  loan  of  f 5,000;  and  the  said  Memphis  City 
Bank  may  at  any  time  take  up  said  loan  at  the  Memphis 
National  bank  and  receive  said  certificates,  so  pledged 
to  the  Memphis  National  Bank,  and  hold  the  same  sub- 
ject to  this  agreement.     Upon  the  nonpayment  of  said 
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notes  by  the  said  L.  B.  Eaton^  which  are  set  out  in  said 
extension  agreement^  or  any  of  them^  or  any  part  of 
them^  or  any  one  of  them^  with  interest  thereon,  on  Feb- 
ruary 1,  1897,  the  said  Memphis  City  Bank  may  sell  at 
public  sale  said  110  shares  of  Memphis  and  Shelby 
County  Abstract  Co.  stock,  and  apply  the  proceeds  of 
such  sale,  first  to  all  costs  thereof  including  all  commis- 
sions and  attorney's  fees;  second,  to  reimburse  itself 
for  the  exi>ense  of  taking  up  said  certificates  and  paying 
oflf  the  debts  for  which  they  are  pledged  to  the  Memphis 
National  Bank ;  third,  to  the  payment  of  the  notes  above 
set  out,  made  by  L.  B.  Eaton  and  indorsed  by  W.  J. 
Smith,  for  the  payment  of  which  the  said  110  shares  of 
Abstract  Co.  stock  are  here  pledged.'  "I  charge  you,  as 
a  matter  of  law,  that  said  W.  J.  Smith  was  not  entitled 
to  demand  of  the  Memphis  City  Bank  said  110  shares 
of  stock  mentioned  above,  until  he  paid  in  full,  accord- 
ing to  their  terms,  said  notes  made  by  L.  B.  Eaton  and 
indorsed  by  W.  J.  Smith  or  made  tender  of  payment  in 
fidl,  which  said  notes  are  specified  in  said  extension 
agreement  as  follows:  (a)  Note  {4,600,  January  4, 
1895,  at  1  year,  with  interest,  indorsed  by  W.  J.  Smith ; 
(b)  note  |4,500,  January  4,  1895,  at  1  year,  indorsed 
by  W.  J.  Smith;  (c)  note  |15,502.30,  January  4,  1895, 
at  1  year,  indorsed  by  W.  J.  Smith;  (d)  note  |4,200, 
January  4,  1895,  at  1  year,  indorsed  by  W.  J.  Smith; 
(e)  note  f 5,000,  January  4, 1895,  at  1  year,  indorsed  by 
W.  J.  Smith;  (f)  note  |4,000,  January  4,  1895,  at  1 
year,  indorsed  by  W.  J.  Smith." 
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The  oircnit  judge  modified  the  language  just  preceding 
th^  list  of  notes  by  striking  out  the  words  ^^or  made 
tender  of  payment  in  full/'  and  substituting  therefor  the 
following:  ^'Or  made  an  offer  to  pay  in  full,  and  was 
able  to  pay." 

With  this  modification^  he  gave  the  whole  instruction 
to  the  jury  as  requested;  that  is,  gave  the  instruction  as 
modified.  This  modification  is  made  the  subject  of  the 
fourth  assignment  of  error. 

The  second  and  fourth  assignments  will  therefore  be 
considered  together. 

There  was  evidence  tending  to  show  the  existence  of 
all  the  facts  referred  to  and  indicated  in  the  instruction 
as  originally  presented  to  the  court,  except  the  making  • 
of  an  actual  tender.  There  was  also  evidence  tending 
to  show  that  the  whole  amount  of  indebtedness  for 
which  collaterals  were  bound  was  {59,002.30,  consisting 
of  the  two  notes  of  {16,100  and  f  5,100  made  by  Smith 
to  Eaton,  and  the  six  notes  above  tabulated,  for  which 
W.  J.  Smith  was  L.  B.  Eaton's  indorser.     There  was  j 

also  evidence  tending  to  show,  as  appears  from  the  testi-  \ 

mony  of  the  defendant  in  error  Smith,  that  a  short  time 
before  the  property  was  sold,  and  after  it  had  been  ad- 
vertised for  sale,  said  defendant  in  error  Smith,  in  com- 
pany with  his  attorney,  H.  P.  Dix,  went  down  to  the 
Memphis  City  Bank  to  see  what  could  be  done  about  the 
debts,  and  with  a  view  of  finding  out  the  exact  amount 
due,  and  that  he  was  prepared  to  pay  whatever  might 
be  due,  or,  as  he  expresses  it,  to  "redeem  the  property ;" 
that  he  made  an  effort  to  ascertain  from  the  bank  what 
his  whole  indebtedness  was,  including  the  indorsements 
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for  Eaton,  with  a  view  to  settling  the  whole,  but  that  the 
bank,  instead  of  indicating  to  him  the  amount  he  owed 
personally  and  as  indorser  for  Eaton,  separately  and 
distinct  from  Eaton's  individual  debts  on  which  he  was 
in  no  wise  bound,  said  that  Eaton  owed  so  much,  and 
just  to  pay  the  whole  thing  and  take  it  (the  property), 
meaning  the  property  which  he  and  Eaton  had  pledged, 
and  which  is  the  subject  of  the  present  suit,  and  that  by 
the  "whole  thing''  was  meant  all  the  indebtedness,  in- 
cluding about  {40,000  that  Eaton  owed,  upon  which  he 
(Smith)  was  in  no  way  bound;  that  Mr.  Jno.  Frost, 
speaking  for  the  bank,  demanded  that  he  pay  the  "whole 
thing,"  meaning  by  the  "whole  thing"  what  has  just 
been  stated. 

In  order  to  properly  understand  the  question  made 
in  the  assignment  now  under  examination,  and  to  ap- 
preciate the  bearing  of  the  change  which  was  made  by 
the  circuit  judge  in  the  instruction  above  mentioned,  it 
will  be  necessary  to  consider  almost  the  whole  of  the 
charge  in  connection  with  it.  It  must  be  premised  that 
the  instruction  above  referred  to  was  presented  to  the 
circuit  judge  before  his  charge  was  delivered  to  the  jury. 
However,  in  order  to  comply  with  the  rule  applicable  to 
requests,  the  same  request  was  offered  to  the  circuit 
judge  after  he  had  delivered  his  charge,  and  he  then  de- 
clined to  give  it  in  the  exact  form  in  which  it  was  pre- 
sented. But  he  had  already  incorporated  the  whole  of 
it  in  the  body  of  his  charge,  word  for  word,  with  the 
exception  of  the  change  above  mentioned,  whereby  he 
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left  out  the  words  ^'or  made  tend»  of  payment  in  full,'' 
and  substituted  therefor  the  words  ''or  made  an  offer  to 
pay  in  full,  and  was  able  to  pay."  In  the  opening  of 
the  charge  the  circuit  judge  stated  the  contention  of  the 
defendant  in  error  (plaintiff  below)  on  this  branch  of 
the  case  as  follows:  ''In  their  declaration,  plaintiffs 
claim  that,  being  possessed  of  the  abstract  property  and 
stock  set  forth  and  described  with  particularity  in  the 
declaration,  they  pledged  the  same  by  way  of  security 
to  the  defendant,  the  Memphis  City  Bank,  to  secure  cer- 
tain debts  which  the  plaintiffs  owed  said  bank,  and  that, 
upon  the  maturity  of  the  debts  for  which  said  properties 
were  pledged,  they  (the  plaintiffs)  went  to  the  proper 
officers  of  the  defendant  for  the  purpose  of  understand- 
ing definitely  the  exact  amount  due  the  bank,  and  for 
which  said  collaterals  had  been  pledged,  with  the  view 
of  paying  whatever  amounts  were  secured  by  the  pledge 
of  said  properties  and  stock,  so  as  to  release  the  collat- 
eral security.  The  plaiutiffs  further  claim  that  the  de- 
fendant, through  its  officers,  refused  and  declined  to 
make  any  statements  as  to  the  amount  due  by  Eaton 
and  Smith,  and  the  amount  due  by  W.  J.  Smith  as  in- 
dorser  for  L.  B.  Eaton,  and,  on  the  other  hand,  stated, 
in  substance,  that  the  bank  would  not  release  said  col- 
laterals and  turn  the  same  over  to  Eaton  and  Smith  un- 
less they  (Eaton  and  Smith)  would  not  only  pay  all  the 
indebtedness  of  Eaton  and  Smith  for  which  said  col- 
laterals were  pledged,  and  the  notes  of  L.  B.  Eaton  in- 
dorsed by  W.  J.  Smith,  but  in  addition  would  also  pay 
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the  indiyidual  notes  of  L.  B.  Eaton  which  were  not  in- 
dorised  by  W.  J.  Smith.'' 

After  adverting  to  some  other  matters,  the  court  re- 
turned to  the  same  subject,  and  continued  as  follows: 
"The  court  charges  you  that  the  bank  had  the  right  to 
demand  of  General  Smith  the  payment  of  every  dollar 
due  on  the  joint  notes  of  Eaton  and  Smith,  and  the  notes 
of  Eaton  indorsed  by  Smith. 

"It  had  no  right  to  demand  of  Smith  the  payment  of 
the  paper  due  by  L.  B.  Eaton  alone,  or  to  hold  the  secur- 
ities deposited  for  the  payment  of  the  joint  notes  of 
Eaton  and  Smith,  and  notes  of  Eaton  indorsed  by  Smith. 

"To  refuse  to  deliver  the  collaterals  upon  an  offei*, 
coupled  with  an  ability  to  pay  the  joint  notes  of  Eaton 
and  Smith,  and  the  paper  of  L.  B.  Eaton  indorsed  by 
Smith,  unless  the  individual  notes  of  L.  B.  Eaton  were 
paid,  would  be  such  an  act  of  conversion  as  would  make 
the  bank  liable  to  the  extent  of  the  market  value  of  the 

collaterals  held  by  the  bank  at  the  time." 

Then  followed,  in  the  body  of  the  charge,  word 
for  word,  with  the  modifications  above  mentioned,  the 
request  of  the  plaintiff  in  error  above  set  out,  and  which 
the  court  below  adopted,  and,  as  stated,  imbedded  it  in 
the  body  of  the  charge. 

After  referring  to  another  branch  of  the  case,  the  court 
then  continued  on  the  same  subject  as  follows:  "The 
court  charges  you  that  if  you  find  from  the  evidence  that 
W.  J.  Smith  went  to  the  defendant  bank  prior  to  March 
13,  1897,  for  the  purpose  of  ascertaining  the  exact 
amount  necessary  to  redeem  the  collaterals  set  forth 
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and  described  in  the  declaration,  and  prepared  to  then 
pay  such  indebtedness  and  redeem  said  collaterals,  and 
the  bank  decline  to  consider  his  offer  unless  he  would 
not  only  pay  the  sum  for  which  said  collaterals  were 
pledged,  but  would  also  pay  the  individual  debts  of  L. 
B.  Eaton,  for  which  said  collaterals  were  not  pledged, 
and  declined  to  release  said  collaterals  unless  the  unin- 
dorsed notes  of  L.  B.  Eaton  were  also  paid,  then  the 
court  charges  you  that  this  was,  in  law,  a  conversion 
of  said  collaterals  by  the  bank,  and  entitled  the  owners 
of  the  collaterals,  at  their  election,  to  sue  for  the  value 
of  the  same." 

When  the  whole  charge  upon  the  special  subject 
under  examination  is  considered  together,  it  is  per- 
ceived that  the  alteration  which  the  plaintiff  in  error 
now  complains  of,  in  the  matter  which  its  counsel  had 
formulated  for  use  by  the  circuit  judge  in  the  prepara- 
tion of  his  charge,  could  not  have  been  misunderstood 
by  the  jury,  and  was  in  harmony  with  the  general  trend 
of  the  charge  upon  that  subject.  It  is  also  perceived 
that  all  the  instructions,  as  given  to  the  jury  ui>on  the 
subject,  werjB  based  upon  evidence  in  the  record,  which 
had  been  submitted  to  the  jury.  So,  the  real  question  is 
whether  the  whole  instruction  given  to  the  jury  upon 
this  subject  was  correct.  This  in  turn  resolves  itself 
into  the  question  whether,  under  the  facts  assumed  or 
indicated,  the  defendant  below  would  be  guilty  of  con- 
version. We  think  it  would  be.  The  assertion  of  a 
right  to  hold  the  property  as  security  for  debts  for  which 
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it  had  not  been  pledged,  and  the  refusal  to  deliver  it  up 
except  upon  payment  of  those  debts,  was  an  unwarrant- 
able assumption  of  authority  over  the  property  of  de- 
fendants in  error,  and  amounted  to  a  conversion.  Gil- 
let  V.  Bank  of  America,  160  N.  Y.,  549-559,  55  N.  E.,  292 ; 
Adams  v.  Clark,  9  Gush.,  215,  57  Am.  Dec.,  41.  Under 
the  facts  stated,  an  actual  tender  was  not  necessary.  In 
25  Am.  Enc.  Law,  at  page  904,  it  is  said :  "The  actual 
production  of  the  money  is  not  required,  where  the 
party  is  ready  and  willing  to  pay  it,  but  is  prevented  by 
the  creditors  declaring  that  he  will  not  receive  it,  or  by 
his  making  any  declaration  equivalent  to  a  refusal  to 
accept  if  tendered.^'  In  Jjamar  v.  Sheppard,  84  Ga.,  561, 
10  S.  E.,  1084,  it  was  held  that,  where  the  purchaser  at 
a  tax  sale  named  as  a  sum  he  was  willing  to  receive  an 
amount  larger  than  he  was  entitled  to  by  law,  this  would 
relieve  the  owner  from  the  necessity  of  producing  the 
money  at  the  time  of  making  the  tender,  but  it  would 
not  dispense  with  the  necessity  of  his  being  fully  ready 
to  pay  at  the  time  of  his  offering  to  redeem.  In  United 
States  V.  Lee,  106  U.  S.,  196,  202,  1  Sup.  Gt,  240,  27  L. 
Ed.,  171,  it  was  said :  "It  is  a  general  rule  that,  when 
the  tender  of  performance  of  an  act  is  necessary  to  the 
establishment  of  a  right  against  another  party,  this  ten- 
der or  oflfer  to  perform  is  waived  or  becomes  unneces- 
sary when  it  is  reasonably  certain  that  the  offer  will  be 
refused."  See,  also,  our  own  cases  of  Bradford  v.  Fos- 
ter,  87  Tenn.,  11,  9  S.  W.,  195;  Pearson  v.  Douglass,  1 
Baxt.,  151;  Rogers  v.  Tindall,  99  Tenn.,  356-363,  42  S. 


856  TENNESSEE  REPORTS.        [Vol.  110 


Bank  y.  Smith. 


W.,  86 ;  Jones  on  Pledges  d  Collateral  Securities,  563- 
573.  There  is  nothing  in  Ball  v.  Stanley,  5  Yerg.,  199, 
26  Am.  Dec.,  263,  to  the  contrary.  See,  also,  Schayer 
V.  Com.  Loan  Co.,  163  Mass.,  322,  39  N.  E.,  1110 ;  Rat- 
clif  V.  Vance,  2  Mill.  Const,  239. 

Nnmerons  anthorities  are  cited  by  plaintiff  in  error 
to  the  effect  that  a  mere  offer  by  a  party  is  not  a  valid 
tender,  bnt  that  the  money  should  be  produced  with  the 
offer.  As  a  general  proposition,  this  is,  no  doubt,  true. 
But  the  defendants  in  error  do  not  claim  to  have  made 
an  actual  tender,  nor  did  they  introduce  any  proof  tend- 
ing to  show  such  fact.  Their  contention  is  that  they 
introduced  proof  tending  to  show  the  facts  above  re- 
ferred to;  that  the  question  as  to  whether  these  facte 
were  established  was  for  the  jury,  and  that,  if  these 
facte  were  true,  they  were  excused  from  making  an  act- 
ual tender,  and  that  they  were  entitled  to  an  instruction 
from  the  circuit  judge  to  the  jury  to  that  effect;  and 
that,  upon  a  finding  of  those  facte,  the  plaintiff  in  error 
would  be  guilty  of  conversion. 

It  is  insisted  by  plaintiff  in  error  that  the  proof 
tended  to  show,  in  any  event,  that  there  was  an  offer  to 
pay  only  |17,500.  Probably  this  is  the  effect  of  Mr. 
Dix's  testimony,  but  the  testimony  of  Smith  himself, 
which  we  have  already  referred  to,  does  tend  to  show 
that  he  was  ready,  able,  and  willing  to  take  up  the  whole 
amount. 

Now,  to  recur  to  the  special  point  on  which  the  fourth 
assignment  is  madct  to  turn :     It  is  observed  from  the 
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forgoing  discussion — indeed^  we  have  already  held— 
that  this  was  a  proper  direction,  when  taken  in  connec- 
tion with  the  rest  of  the  charge  upon  the  subject.  It 
would  not  have  been  correct  to  charge,  as  requested  by 
plaintiff  in  error,  that  there  must  be  an  actual  tender, 
in  the  face  of  facts  which,  if  proven,  would  excuse  an 
actual  tender,  and  when  there  was  no  proof  in  the  rec- 
ord tending  to  show  that  there  was  an  actual  tender. 

The  second  and  fourth  assignments  of  error  must 
therefore  be  overruled. 

The  fifth  assignment  of  error  is  based  upon  the  follow- 
ing excerpt  from  the  judge's  charge :  "The  court  charges 
you  that  the  chancery  record  offered  in  evidence  in  this 
case  is  not  an  adjudication  of  the  questions  involved  in 
this  case,  and  cannot  be  considered  as  having  settled 
same." 

In  order  to  properly  understand  this  assignment, 
the  following  facts  must  be  stated:  On  the  25th 
of  August,  1897,  the  defendant  in  error  W.  J.  Smith 
was  sued  in  the  chancery  court  of  Shelby  county  upon 
an  original  bill  filed  by  the  present  plaintiff  in  error 
against  him  as  indorser  for  L.  B.  Eaton  on  sundry  notes. 
These  notes  were  some  of  the  same  notes  for  which  the 
bank  held  the  collateral,  the  conversion  of  which  is  the 
subject  of  the  present  controversy,  and  which  collateral 
bad  already  been  sold  at  the  time  the  bill  in  that  case 
was  filed.  In  his  answer  to  this  bill,  W.  J.  Smith,  after 
setting  out  various  defenses,  proceeded  as  follows :  "De- 
fendant would  further  show  that  on  the  1st  day  of 
March,  1897,  the  complainant  held  two  notes  made  by 
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said  L.  B.  Eaton  and  defendant— one  for  the  snm  of 
116,100,  dated  January  9,  1895,  and  due  thirty  days 
after  date ;  the  other  for  the  sum  of  f5,100,  dated  Jan- 
uary 5,  1896,  and  due  six  months  after  date.  On  these 
two  notes  there  was  due  complainant  on  March  1,  1897, 
the  sum  of  "about  |21,000.  These  notes  were  secured  by 
trust  deed  upon  personal  property,  and  a  pledge,  as  col- 
lateral security,  of  stock  in  the  Memphis  &  Shelby 
County  Abstract  Company,  worth  more  than  twice  the 
amount  due  on  said  notes. 

Defendant  would  show  that  on  March  13,  1897,  com- 
plainant caused  all  of  said  property  to  be  sold,  and  the 
sum  of  131,700  in  cash  was  realized  therefor.  Before 
said  sale,  defendant  tendered  to  complaint  the  amount 
due  on  said  notes,  and  demanded  the  release  of  the 
security,  which  was  refused  by  complainant. 

"Complainant  claims  that,  under  a  certain  contract 
which  it  had,  the  said  property  and  collateral  security 
were  held  not  only  to  secure  said  sum  of  |21,000  due  on 
said  two  notes,  but  also  any  other  sums  that  were  due 
from  said  Eaton  and  defendant  to  said  bank. 

"Defendant  wants  it  distinctly  understood  that  he 
does  not  intend,  by  anything  stated  here,  to  estop 
himself  from  claiming  hereafter  that  said  sale  of  the 
personal  property  and  collateral  securities  above  des- 
cribed was  void,  or  that  he  has  the  right  to  have  said 
sale  set  aside. 

"Defendant  was  ready  before  sale,  at  the  time  of  the 
sale,  and  now  is  ready,  to  pay  complainant  the  amount 
due  on  said  notes  of  said  complainant,  if  said  complain- 
plainant  will  release  said  property  and  security,  all  of 
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which  were  at  said  sale  purchased  by  complainant,  and 
are  still  by  complainant  owned. 

'^He  reserves  the  right  to  take  such  action  as  may  be  to 
his  best  interests,  and  so  securing  all  his  rights.  Defend- 
ant would  show  that  after  sale  complainant  applied  the 
amount  in  excess  of  {21,000  which  satisfied  said  notes, 
not  to  the  payment  of  the  indebtedness  of  said  Eaton 
and  defendant  to  complainant,  as,  under  complainant's 
claim,  should  have  been  done.  The  said  notes  were  both 
made  by  Eaton  and  defendant  jointly.  The  property 
conveyed  and  the  stock  pledged  were  all  the  joint  prop- 
erty of  Eaton  and  the  defendant  Complainant  knew 
this  fact,  and  yet,  instead  of  applying  said  surplus  to 
the  payment  of  the  notes  of  said  Eaton  indorsed  by  de- 
fendant, complainant  applied  only  the  sum  of  $3,197.95 
on  said  notes,  and  the  balance  (|7,502.75)  is  unac- 
counted for  to  defendant. 

This  amount,  if  complainant's  claim  made  when  the 
defendant  tendered  the  amount  of  said  two  notes  was 
correct,  should  have  been  credited  on  the  notes  of  Eaton 
indorsed  by  defendant;  and  thus  it  is  defendant  says 
that  all  said  notes  have  been  paid  by  said  L.  B.  Eaton." 

A  cross  bill  was  filed  by  Smith  for  the  purpose  of 
securing  credit  for  usury  which  had  been  charged  to 
Eaton  by  the  bank  for  money  which  the  bank  had  lent 
to  Eaton  on  the  notes  on  which  Smith  was  sued,  and  on 
other  notes  which  Eaton  had  executed  to  the  bank. 
Eaton  was  made  a  defendant  to  this  cross  bill,  along 
with  the  bank,  and  filed  an  answer,  in  which  he  re- 
sponded concerning  the  said  matter  of  usury. 
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Such  proceedings  were  had  in  the  chancery  caae 
referred  to,  as  that  the  amount  of  usury  referred  to 
was  ascertained,  and  credit  allowed  therefor,  and 
also  credit  was  allowed  on  the  notes  sued  on  in  that 
case  for  their  proper  proportion  of  the  |31,700,  proceeds 
of  the  collaterals  and  abstract  property  above  referred 
to,  with  the  result  that  there  was  found  due  against 
Smith  on  the  said  notes  the  sum  of  f9,988.75,  for  which 
a  decree  was  entered  against  him. 

In  the  present  case,  Smith  and  Eaton  brought  suit, 
as  partners,  for  the  conversion  of  the  collaterals  and  ab- 
stract property  referred  to  in  the  foregoing  answer  in 
chancery. 

The  question  to  be  determined  is  whether  the  decree  in 
the  chancery  cause  amounted  to  an  adjudication  of  the 
matters  complained  of  in  the  present  case. 

In  the  brief  for  plaintiff  in  error  it  is  insisted  that  an 
adjudication  is  final  and  conclusive  not  only  as  to  the 
matters  actually  determined,  but  as  to  every  other  mat- 
ter which  the  parties  might  have  litigated  and  have  had 
decided  as  essentially  connected  with  the  subject-mat- 
ter  of  the  litigation,  and  every  matter  coming  within  the 
legitimate  purview  of  the  original  action,  both  in  respect 
of  matters  of  claim  and  of  defense;  citing  Knight  v. 
Atkisson,  2  Tenn.  Ch.,  284;  Burford  v.  Kersey,  48  Miss., 
643;  Bates  v.  Spooner,  45  Ind.,  489;  Estill  v.  Taul,  2 
Yerg.,  467,  24  Am.  Dec,  498;  Cromwell  v.  County  of 
Sac,  94  U.  S.,  351,  24  L.  Ed.,  195;  Case  v.  Beauregard, 
101  U.  S.,  688,  25  L.  Ed.,  1004.     It  is  also  insisted  that 

e  defendant  must  bring  forward  all  defenses  which  he 
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had  to  the  cause  of  action  asserted  in  the  plaintiff's 
pleadings  at  the  time  they  were  filed;  citing  Olenn  v. 
Savage,  14  Or.,  567,  13  Pac.,  442;  Woodhowe  v.  Dun- 
can, 106  N.  Y.,  527,  13  N.  E.,  334;  Ellis  y.  Clarke,  19 
Ark.,  420,  70  Am.  Dec.,  603 ;  Sauls  v.  Freeman,  24  Fla., 
209,  4  South.,  525, 12  Am.  St.  Rep.,  190.  It  is  also  said 
that  the  record  of  the  former  judgment  is  competent 
evidence  in  the  second  action  when  the  point  in  issue 
is  the  same  in  both,  or  when  the  question  raised  and  to 
be  passed  upon  in  the  last  case  has  already  been  deter- 
mined in  the  first  (Sa^ge  v.  McAlpin,  11  Cush.,  165) ;  that 
it  is  not  the  object  of  the  suit,  the  recovery,  or  result  of 
the  litigation,  alone,  that  constitutes  the  estoppel,  but 
the  facts  put  in  issue  and  found,  and  upon  which  the 
recovery  is  based — the  facts  in  issue,  as  distinguished 
from  the  evidence  in  the  controversy  {Caperton  v. 
Schmidt,  26  Cal.,  479,  85  Am.  Dec,  187) ;  that  it  is  not 
necessary  to  the  conclusiveness  of  the  former  judgment 
that  issue  should  have  been  taken  upon  the  precise  point 
which  it  is  proposed  to  controvert  in  the  collateral  act- 
ion, but  it  is  sufficient  if  that  point  was  essential  to  the 
former  judgment  {Lee  v.  Kingsbury,  13  Tex.,  68,  62  Am. 
Dec.,  546) ;  that  every  point  which  has  been  either  ex- 
pressly or  by  necessary  implication  in  issue,  which  must 
necessarily  have  been  decided  in  order  to  support  the 
judgment  or  decree,  is  concluded  {Board  of  S.  v.  R.  Co., 
24  Wis.,  124) ;  that  it  is  allowable  to  reason  back  from  a 
judgment  to  the  basis  on  which  it  stands,  upon  the  ob- 
vious principle  that  where  a  conclusion  is  indisputable. 
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and  could  have  been  drawn  only  from  certain  premises, 
the  premises  are  equally  conclusive  and  indisputable 
with  the  conclusion,  and,  if  a  judgment  necessarily  de- 
termines a  particular  fact,  that  determination  is  con- 
clusive, and  requires  the  same  fact  to  be  determined  in 
the  same  way  in  all  subsequent  actions  between  the 
same  parties,  and  that  a  fact  is  necessarily  determined 
to  exist  or  not  to  exist  if  its  existence  or  nonexistence  is 
required  to  support  the  judgment  rendered  {Duncan  v. 
Bancroft,  110  Mass.,  267 ;  Davis  v.  Demming,  12  W.  Va., 
246;  Dorris  v.  Erwin,  101  Pa.,  239).  We  have  no  fault 
to  find  with  the  general  principles  thus  announced.  It 
has  been  held,  however,,  that,  in  order  that  a  judgment 
may  be  effective  as  res  adjudicata,  it  is  essential  that  the 
party  sought  td*^  precluded  thereby  should  have  sued 
or  been  sued  in  both  cases  in  the  same  capacity  or  char- 
acter, and  to  enforce  the  same  right.  Melton  v.  Pace, 
103  Tenn.,  484,  53  S.  W.,  939.  It  was  accordingly  held 
in  that  case  that  children  inheriting  from  both  father 
and  mother  were  not  estopped  to  set  up  title  to  the  whole 
of  a  tract  of  land  inherited  from  the  mother,  by  reason 
of  the  fact  that  a  part  of  it  had  been,  by  inadvertence, 
embraced  in  the  description  of  a  tract  which  they,  as 
heirs  of  their  father,  had  brought  to  sale  by  decree  for 
foreclosure  of  a  mortgage,  especially  where  the  pur- 
chaser had  the  fullest  notice  of  the  state  of  the  title.  It 
has  also  been  held  that,  to  make  a  judgment  or  decree 
in  one  suit  a  bar  to  another  suit  between  the  same  par- 
ties, it  must  appear  not  only  that  the  subject-matter  of 
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the  two  snits  is  the  same,  but  that  the  proceedings  were 
for  the  same  object  and  purpose^  the  same  point  being 
directly  in  issue.  Coulter  v.  Da/via,  13  Lea,  451.  It  was 
accordingly  held  in  that  case  that  a  decree  in  chancery, 
on  final  hearing,  in  dismissing  a  bill  to  perpetually  en- 
join a  nuisance  (the  flow  of  water  over  the  complain- 
ant's land  by  reason  of  a  milldam),  was  no  defense  to  an 
^u;tion  at  law  brought  by  the  same  party  against  the 
same  defendant  to  recover  damages  for  the  overflow.  It 
was  also  held  that  a  judgment  in  favor  of  the  defendant, 
brought  by  the  husband  and  wife,  is  ordinarily  no  bar 
to  a  suit  brought  by  the  husband  alone.  Railroad  v. 
Adkins,  2  Lea,  248.  It  has  also  been  held  that,  in  an 
action  of  ejectment,  a  decree  of  partition  between  the 
parties  to  the  bill  filed  for  that  purpose  is  not  conclusive 
of  the  right;  the  title  not  being  involved  in  a  suit  for 
partition,  nor  in  fact  adjudicated  by  the  court.  Nicely 
v.  Boylea,  4  Humph.,  177,  40  Am.  Dec.,  638.  See,  also, 
Swaggerty  v.  Neilson,  8  Baxt.,  32 ;  Walker  v.  Day,  Oris- 
wold  d  Co,,  Id.,  77 ;  Shannon  v.  Woollard,  12  Lea,  663 ; 
McKiaaick  v.  McKisaick,  6  Humph.,  75 ;  Hurat  v.  Meana, 
2  Sneed,  546. 

To  briefiy  apply  these  principles  to  the  present  case: 
The  chancery  cause  was  really  between  the  bank  and 
Smith  alone.  The  present  suit  is  one  brought  by  Smith 
<&  Eaton,  as  partners,  against  the  bank.  It  is  true  that 
in  the  chancery  case  Eaton  was  made  a  defendant  to  the 
•cross  bill,  but  the  only  issue  made  in  that  proceeding 
was  as  to  usury.    In  the  chancery  case  Smith  was  sued 
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as  indorser  of  Eaton's  notes.  In  the  present  proceed- 
ing Smith  &  Eaton  appear  in  a  different  capacity — as 
pledgeors  of  personal  property,  seeking  to  hold  the  pled- 
gee liable  for  conversion.  In  the  chancery  case  the 
question  of  conversion  was  mentioned,  but  the  defend- 
ant clearly  indicated  that  he  did  not  desire  or  intend  to 
present  that  matter  for  adjudication.  His  attitude  was 
that,  whereas  the  property  was  worth  a  great  deal  more 
than  it  sold  for,  yet,  upon  the  complainant's  own  con- 
tention, and  treating  it  as  accountable  in  that  case  only 
for  the  sum  of  f31,700,  that  sum  had  not  been  correctly 
credited.  There  is  no  real  antagonism  between  the  for- 
mer case  and  the  present 

We  do  not  hold  that  the  defendant  in  the 
chancery  cause  could,  by  mere  reservation,  in 
terms,  in  his  pleadings,  hold  back  matters  for 
future  litigation  that  should,  under  the  rules  applicable 
to  the  subject,  and  which  we  are  now  considering,  be 
brought  forward  for  adjudication;  but,  where  there  is 
no  real  inconsistency  between  the  attitude  occupied  in 
the  former  litigation  and  that  occupied  in  subsequent 
litigation,  we  do  not  think  that  the  former  shotQd  be 
held  a  bar  to  the  latter. 

For  the  reasons  stated,  we  think  this  assignment 
should  be  overruled. 

There  are  numerous  other  assignments  of  error,  all  of 
which  have  been  considered  and  overruled,  and  need  not 
be  specially  mentioned  here. 

It  results  that  there  is  no  error  in  the  judgment  of  the 
court  below,  and  it  must  be  affirmed. 
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Hall  v.  State. 
{Jackson,    April  Term,  1903.) 

• 

1.  PBAOnOE.  Arrest  of  judgment.  Motion  in,  waives  subse- 
quent motion  for  new  trial. 
A  motion  for  a  new  trial  should  precede  a  motion  In  arrest  of 
judgment  which  being  in  the  nature  of  an  advanced  step  in  de- 
fense, under  well  settled  rules  of  pleading  and  practice,  waives 
that  which  should  have  gone  before.    {Post,  pp,  366-368.) 

Cases  cited  and  approved:  Snapp  v.  Moore,  2  Tenn.,  236;  Ins.  Co. 
V.  Crunk,  91  Tenn.,  376;  Freeman  v.  Railroad,  107  Tenn.,  340. 

9.    SAKE.    Same.    Case  in  judgrment. 

Following  the  entry  of  the  verdict  of  conviction,  the  record  con- 
tains the  following  recital:  "Comes  now  the  defendant  and 
moves  the  court  in  arrest  of  judgment  and  for  a  new  trial, 
which  motion  being  heard  was  overruled."    Eel4: 

1.  It  is  an  incorrect  practice  to  enter  and  have  acted  upon  these 
two  motions  at  the  same  time. 

2.  It  will  not  be  presumed  that  the  motion  for  a  new  trial  was 
made  and  overruled  before  the  motion  in  arrest  was  entered 
and  acted  upon. 

8.  That  the  legal  effect  of  the  waiver  of  the  motion  for  a  new 
trial  by  a  motion  in  arrest  so  entered,  is  to  confine  the  supreme 
court  to  error  apparent  on  the  face  of  the  record.    {Po9t,  p.  368.) 

8.  8AHB.  Same.  Motion  in,  must  specify  the  errors  complained 
of. 
A  motion  in  arrest  of  judgment  should  state  concisely  the  defects 
complained  of  and  the  ruling  of  the  lower  court  upon  a  general 
motion  in  arrest,  failing  to  point  out  the  matters  complained  of, 
can  not  be  reviewed  in  this  court  on  appeal.    {Post,  p,  369.) 
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Cases  cited  and  approved:     Ck>rn  v.  Brazleton,  2  Swan.,  272; 
State  Y.  Steele,  8  Heisk.,  135. 


FROM  OBION. 


Appeal  in  error  from  Circuit  Court  of  Obion  County. 
— R.  E.  Maiden,  Judge. 

SwiGGAJEtT  &  Spradlin,  and  Rice  A.  Piebgb  &  Son,  for 
Hall. 

Charles  T.  Catbs,  Jr.,    Attorney-General,  for  the 
State. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court. 

There  was  in  this  case  an  indictment  and  conviction 
for  keeping  a  house  of  prostitution,  to  the  common  nui- 
sance of  the  community.  A  motion  for  a  new  trial  and 
in  arrest  of  judgment  was  made.  This  having  been 
overruled,  the  defendant  appealed,  and  has  assigned  er- 
rors upon  the  action  of  the  trial  judge. 

The  practice  in  this  State  is  well  settled  that  a  motion 
in  arrest  of  judgment  made  before  a  motion  for  a  new 
trial  waives  the  latter  motion.    This  is  upon  the  ground 
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that  in  regular  order  the  latter  motion  precedes  the  for- 
mer, and  the  making  of  the  motion  in  arrest,  being  in 
the  nature  of  an  advanced  step,  waives  that  which,  in 
pleading,  should  have  gone  before.  Snapp  v.  Moore,  2 
Tenn.,  236;  Ins.  Co.  v.  Crunk,  91  Tenn.,  376,  23  S.  W., 
140;  Freeman  v.  Railroad,  107  Tenn.,  340,  64  S.  W.,  1. 

Upon  examination  it  will  be  found  that  this  rule  is  rec- 
ognized and  enforced  by  many  courts  of  high  authority. 
Cincinnati  v.  Case,  122  Ind.,  310,  23  N.  E.,  797 ;  Hall  v. 
Nees,  27  111.,  411 ;  Craig  v.  Miss.  Mills,  12  Mo.  App.,  585; 
Candler  v.  Hammond,  23  Qa.,  493;  Hipp  v.  Ingram,  3 
Tex.,  17;  Respuhlica  v.  Lacaze,  2  DalL,  118,  1  L.  Ed., 
313. 

In  his  work  on  General  Practice,  Judge  Elliott 
(volume  2,  sec.  995)  says:  "The  right  to  move  for  a 
new  trial  may  be  waived  by  agreement  in  advance,  or 
by  inconsistent  acts,  or  by  neglecting  to  take  the  proper 
steps.  Thus  it  has  been  held  moving  in  arrest  of  judg- 
ment before  moving  for  a  new  trial  is  a  waiver  of  the  lat- 
ter motion.-'  In  support  of  this  text,  many  cases  are 
cited  by  the  author. 

In  this  State,  the  rule  goes  back,  at  least,  to 
2  Overton's  Reports.  It  is  true  opinions  here- 
tofore published  have  been  delivered  in  civil  cases,  yet 
this  has  not  indicated  that  the  application  of  the  rule 
was  not  equally  proper  in  criminal  cases.  There  is  the 
same  necessity  for  orderly  procedure  in  the  latter  as  in 
the  former  cases,  and  no  reason  can  be  assigned  why  the 
practice  in  this  regard  should  be  different  in  the  two 
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classes.  In  Texas^  the  rule  was  of  legislative  as  well  as 
judicial  recognition,  and  was  enforced  in  criminal  as 
well  as  in  civil  cases  {State  v.  Mann,  13  Tex.,  62) ,  and 
it  existed  until  that  State  adopted  its  Code  of  Criminal 
Procedure,  and  changed  it  so  far  as  the  former  class  of 
these  cases  was  concerned.  Mathews  v.  State,  33  Tex., 
102. 

And  it  is  an  incorrect  practice  to  enter  and  have  acted 
upon  these  two  motions  at  the  same  time.  Freeman  v. 
Railroad,  supra.  One  or  two  courts  have  held  that  these 
two  motions  may  be  pending  at  the  same  time,  and,  if 
there  is  nothing  to  the  contrary,  it  will  be  presumed  that 
they  were  ruled  upon  in  their  proper  order.  Volume  1, 
sec.  995,  Elliott,  (Jen.  Practice.  But  this  presumption, 
even  if  tolerated  in  this  State,  could  not  be  indulged  in 
in  this  record.  It  cannot  be  presumed  that  these  two  mo- 
tions were  made  and  were  pending  together.  The  reci- 
tal is:  ''Comes  the  defendant  and  moves  the  court  in 
arrest  of  judgment  and  for  a  new  trial,  which  motion 
being  heard  is  overruled.*'  Evidently  there  was  a  sin- 
gle motion  embracing  two  distinct,  if  not  incongruous, 
matters  of  procedure,  and  invoking  the  judgment  of  the 
trial  judge  upon  it  In  addition,  even  if  this  was  con- 
strued as  an  equivalent  of  recital  of  the  two  motions, 
yet  it  could  not  be  presumed  that  they  were  disposed  of 
in  proper  order;  for,  from  the  statement  of  the  record 
just  given,  we  think  the  necessary  infer^ice  is  that  the 
motion  in  arrest  was  first  made,  and,  being  so  made,  was 
disposed  of  first. 
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The  legal  efifect  of  the  waiver  of  the  motion  for  new 
trial  is  that  the  conrt  is  confined  to  error  assigned  npon 
the  face  of  the  record. 

In  addition^  the  motion  in  arrest  should  state  con- 
cisely the  defects  complained  of,  or  the  ruling  of  the 
lower  court  upon  such  motion,  it  is  held,  cannot  be  re- 
viewed on  appeal.  Jfoyea  v.  Parker,  64  Vt,  379,  24  Atl., 
12 ;  People  v.  Dick,  37  Cal.,  277 ;  State  v.  Wing,  32  Me., 
581;  Vandever  v.  Oarshwiler,  63  Ind.,  186;  State  v. 
Bryan,  89  N.  C,  531.  Nor  will  the  motion  be  enter- 
tained for  mere  matters  of  form.  Greene  v.  State,  59 
Ga.,  859;  State  v.  Raymond,  20  Iowa,  586;  Billings  v. 
State,  107  Ind.,  55;  Corn  v.  Brazleton,  2  Swan,  272. 
This  court  has  held  that  this  was  the  better,  ^^if  not  the 
only  correct  practice."    State  v.  Steele,  3  Heis.,  135. 

A  motion  in  arrest  is  much  in  the  nature  of  a  demur- 
rer which  goes  to  defects  upon  the  face  of  the  pleadings, 
and  this  common-law  ruling  requiring  the  motion  in  ar- 
rest to  point  out  to  the  trial  court  matters  complained 
of  is  in  accordance  with  the  spirit  of  our  l^slation  as  to 
demurrers.  The  general  demurrer  prevailed  for  many 
years  in  this  state,  but  it  was  finally  condemned  as  a 
vicious  practice,  in  that  it  laid  a  trap  for  trial  courts 
and  for  adversary  counsel.  So  the  Code  of  1858  abol- 
ished it,  and  provided  that  the  demurrer  must  specify 
the  defects  relied  on. 

We  think  a  general  motion  in  arrest  is  equally  objec- 
tionable, and  should  be  discountenanced. 

It  follows,  from  what  has  been  said,  that  the  judg- 
ment of  the  lower  court  is  affirmed. 

110  Tenn— 24 


370  TENNESSEE  REPORTS.        [Vol.  110 


Tli«  Judges'  Salary  Cases. 


110     jw 
116     S'* 


THE  JUDGES'  SALARY  CASES. 
Colbert  et  a/,  t;.  Bond  aod  Olisson  i;.  Calloway  et  al 

{Jackson.    April  Term,  1903.) 

1.  OOKSTlTUTiOlfAL  LAW.  Oompensation  of  Judges  and 
diancellors  fixed  by  definite  legislative  enactments. 
The  compensation  of  judges  and  chancellors  in  this  State  must, 
under  the  constitution,  be  ascertained  and  fixed  by  law,  that  is, 
by  statute  enacted  by  the  legislature.  {Post,  pp.  379,  881,  382, 
883.) 

Constitution  cited  and  construed:    Art.  6,  sec.  7. 

Case  cited  and  approved:    Shelby  County  v.  Judges,  3  Shannon's 
Cases,  608. 

8.  SAME.  Same.  Oannot  be  delegated  by  legislature  to  county 
courts. 
The  power  to  ascertain  and  fix  the  compensation  of  Judges  and 
chancellors  vested  in  the  legislature,  the  only  lawmaking 
power  in  this  State,  can  not  be  delegated  to  the  county  courts, 
or  any  other  body.    {Post,  pp.  381,  382.) 

Acts  cited  and  construed:    1901^  ch.  140;  1869-70,  ch.  28,  sec.  U. 
Constitution  cited  and  construed:    Art.  6,  sec.  7. 

Case  cited  and  approved:    Shelby  County  v.  Judges,  8  Shannon's 
Cases,  608. 
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8«  SAKE.  Same.  Same.  Statate  making  appropriation  as  addi- 
tion to  judges'  salary  tmconstitational. 
A  statute  authorizing  the  county  court  to  appropriate  for  the 
Judges  and  chancellors,  holding  the  several  courts  of  such 
county,  additional  compensation  to  that  of  their  reeular  sala- 
ries, as  fixed  hy  the  general  law  of  the  State,  is  unconstitu- 
tional. This  result  can  not  be  evaded  by  assuming  that  the  stat- 
ute was  in  the  nature  of  a  conditional  law  to  take  effect  unon 
the  happening  of  the  contingency,  that  is,  upon  the  appropria- 
tion being  made  by  the  county  court,  and  then  stand  as  if  the 
statute  had  definitely  fixed  the  salaries  at  the  amount  fixed  in 
the  general  law  and  the  appropriation  made  by  the  county  court. 
(Post,  pp.  381-382.) 

Constitution  cited  and  approved:     Art  6,  sec.  7. 

Case  cited  and  approved:    Shelby  County  v.  Judges.  3  Shannon's 
Cases,  508. 

4.  SAME.  Power  of  taxation*  Legislature  may  delegate,  to 
counties  for  county  pnri>08es  only. 
The  power  of  taxation,  under  the  constitution  is  vested  In  the 
legislature,  and  It  can  delegate  this  power  to  counties  only  to 
the  extent  of  imposing  taxes  for  county  purposes.  (Po9t,  pp. 
379-380,  384-386.) 

Constitution  cited  and  construed:     Art  2,  sees.  1,  28,  29;  art  7, 

sees.  1-3. 
Case  cited  and  approved:    Shelby  County  v.  Judges.  3  Shannon's 

Cases,  508. 


6.    BAICB.    Same.    Salaries  of  Judges  not  county  purpose. 
The  judges  of  the  chancery,  circuit  and  criminal  courts  are  State 
ofiicers,  elected  and  commissioned  as  such,  holding  State  offices, 
created  and  existing  for  distinctively  and  essentially  State  pur- 
poses.   The  Judge  Is  not  a  county  officer,  although  he  presides 
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In  a  single  eonntj.  He  is  a  State  offlcer,  and  his  salary  most 
be  paid  out  of  the  treasniy  of  the  State.  (Past,  pp.  881,  884,  887« 
88M90.) 

Acts  cited  and  constrned:  1901,  ch.  140;  1869-70,  ch.  28,  sec.  11. 

Constitution  cited  and  construed:  Art  2L  sees.  1.  28  and  29:  art 
7,  sees.  1  and  8. 

Case  cited  and  approved:  Shelby  County  y.  Judges,  8  Shannon's 
Cases,  608. 

6.  8AMB.    Same.    Same.    Courts  determine  what  is  county  pur> 
pose;  legislature  is  not  exclusive  Judge. 

It  is  the  province  of  the  courts  to  determine  whether  or  not  the 
purpose,  for  which  the  county  may  be  authorised  by  the  legis- 
lature to  levy  taxes,  is  a  county  purpose,  atfd  if  it  be  not  a 
county  purpose  the  law  to  that  extent  must  be  declared  void. 
The  legislature  is  not  the  exclusive  Judge  of  what  is  a  county 
purpose,  but  the  courts  are  the  ultimate  exclusive  Judges 
thereof.    {Post,  p.  883.) 

Constitution  cited  and  construed:    Art  2   sees.  28  and  29. 

Case  cited  and  approved:  Shelby  County  v.  Judges,  8  Shannon's 
Cases,  608. 

7.  SAMB.    County  courts.    Jurisdiction   and  powers   ol    solely 
statutory. 

The  county  courts  of  this  State  were  created  by  the  general  as* 
sembly  under  the  authority  vested  in  it  by  the  constitution  to 
ordain  and  establish  such  inferior  courts  as  from  time  to  time 
may  be  necessary,  and  possess  no  Jurisdiction  or  powers  but 
those  conferred  by  constitutional  enactments.  {PoH,  pp.  887- 
888.) 

Case  cited  and  approved:  Railroad  v.  Wilson  County,  89  Tenn.» 
600. 
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8.  SAKB.  Same.  Power  to  levy  taxes  or  appropriate  money  tor 
otlier  than  county  purposes  cannot  be  conlerred  by  the  legislar- 
ture. 

The  county  courts  of  this  State  have  no  inherent  power  to  leyy 
taxes  or  appropriate  the  county  revenues;  their  powers  of  tax- 
ation and  to  make  appropriations  are  confined  to  such  purposes 
as  may  be  lawfully  conferred  upon  them  by  the  legislature; 
and  that  body  has  no  power  under  the  constitution,  to  author- 
ize county  courts  to  make  appropriations  for  any  purpose  other 
than  a  county  purpose.  A  statute  authorizing  a  county  to  exer- 
cise the  taxing  power  for  any  purpose  other  than  a  county  pur- 
pose is  unauthorized,  unconstitutional  and  void.  {Post,  pp.  381, 
387-388.) 

Acts  cited  and  construed:    1901,  ch.  140;  1869-70,  ch.  28,  sec.  11. 

Constitution  cited  and  construed:    Art.  2,  sees.  1,  28  and  29. 

Case  cited  and  approved:  Railroad  v.  Wilson  County,  89  Tenn., 
600. 

9.  SAME.  Second  circuit  court  of  Shelby  county  is  a  State 
court,  and  not  a  county  court. 

The  second  circuit  of  Shelby  county,  created  and  established  by 
Acts  1893,  ch.  99  (Code,  sees.  189  to  194  inclusive),  and  vested 
with  exclusive  Jurisdiction  over  all  appeals,  and  certiorari  and 
supersedeas  from  Judgments  of  Justices  of  the  peace  of  the 
county,  and  concurrent  Jurisdiction  with  other  courts  in  divorce 
cases,  and  attached  to  and  made  a  part  of  the  fifteenth  Judicial 
circuit  of  the  State  is  a  State  court  and  not  a  county  court, 
and  that  clause  of  the  said  statute  requiring  the  salary  of  the 
Judge  holding  the  court  to  be  paid  out  of  the  county  treasury 
is  unconstitutional  and  void.    {Post,  pp.  375-376,  390-391.) 

Constitution  cited  and  construed:    Art.  2,  sec.  29. 

Acts  cited  and  construed:     1893,  ch.  99;  Code,  sees.  189-194  (S.) 

10.  SAME.  The  probate  court  of  Shelby  county  is  a  county 
court,  and  the  judge's  salary  is  payable  out  of  the  county 
treasury. 

The  probate  court  of  Shelby  county,  created  and  established  by 
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Aets  1870,  eh.  86  (Code,  sees.  887  to  891  Ihclnsiye),  and  clothed 
with  all  the  Judicial  powers  and  Jurisdiction  of  the  county  court, 
is  unquestionably  a  county  court,  created  for  well  recognized 
and  established  county  purposes,  and  the  provision  in  the  stat- 
ute creating  the  court  that  the  Judge  thereof  shaU  be  paid  out 
of  the  county  treasury  is  valid.     {Post,  pp.  374-375,  390-391.) 

Acts  cited  and  construed:  1870,  ch.  86;  Code,  sees.  387-391  (S). 


FROM  8HBLBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
L.  Lehman,  Special  Chancellor. 

W.  B.  Glisson  and  T.  D.  Eldbidge^  for  Colbert  et  al. 

Joseph  B.  Heiskell^  George  B.  Petees,  Carroll,  Mc- 
Kellar  &  Bullington  and  W.  W.  McDowell,  for 
Bond. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court 

The  courts  for  Shelby  county,  as  now  constituted, 
consist  of  one  chancery  court,  two  circuit  courts,  a 
criminal  court,  and  a  probate  court;  the  county  being 
in  itself  a  chancery  division,  a  judicial  circuit,  and  a 
criminal  circuit.     The  probate  court  was  created  by  an 


2  Gates]  APRIL  TERM,  1908.  375 

The  Judges'  Salary  Cases. 

act  of  the  general  assembly  passed  June  24, 1870  (Acts 
1870,  p.  135,  c.  86),  and  is  vested  with  jurisdiction  over 
an  probate  matters,  administration  of  estates  of  deced- 
ents, infants,  idiots,  and  lunatics,  proceedings  for  the 
allotment  of  dower,  and  all  other  jurisdiction  with 
which  the  quarterly  and  quorum  comrts  of  Shelby 
county  were  theretofore  vested.  In  short,  all  the  judi- 
cial powers  of  the  county  court  of  the  county  were  trans- 
ferred to  and  vested  in  this  court.  The  judges  of  this 
court  are  also  vested  with  all  the  powers  conferred  by 
law  upon  the  judges  of  the  inferior  courts  of  the  State, 
and  appeals  from  it  are  allowed  directly  to  the  supreme 
court  of  the  Stated  The  judge  is  allowed  the  same  sal- 
ary as  the  chancellors  and  the  circuit  judges,  but  to  be 
paid  out  of  the  treasury  of  Shelby  county,  and  it  is  made 
the  duty  of  the  county  court  of  that  county  to  make  the 
necessary  appropriation  therefor. 

The  second  circuit  court  of  Shelby  county  was 
created  by  an  act  of  the  general  assembly  passed 
April  1,  1893  (Acts  1893,  p.  205,  c.  99),  and 
vested    with    exclusive   jurisdiction    over    all   appeals 

and  certiorari  and  supersedeas  from  judgments  of 
justices  of  the  peace  of  the  county,  and  concurrent 
jurisdiction  with  other  courts  in  divorce  cases,  and  it  is 
attached  to  and  made  a  part  of  the  fifteenth  judicial 
circuit  of  the  State.  The  salary  or  compensation  of  the 
judge  who  shall  hold  the  court  is  required  to  be  paid  out 
of  the  county  treasury,  as  then  provided  in  reference  to 
the  judge  of  the  probate  court  of  the  county.    The  clerk 


376  TENNESSEE  BEPOBTS.         [Vol.  110 

The  Judges'  Salary  Gaaee. 

of  the  circuit  conrt  of  Shelby  county  and  his  soccesson 
in  office  is  made  ex  officio  clerk  of  this  court.  By  an  act 
passed  at  the  same  session  of  the  general  assembly, 
the  judge  of  the  probate  court  of  Shelby  county  and 
his  successors  in  office  is  made  the  judge  of  the  second 
circuit  court,  and  vested  with  all  the  powers  conferred 
by  law  upon  other  circuit  judges  of  the  State. 

This  has  been  the  judicial  organization  of  Shelby 
county  since  the  enactment  of  these  statutes,  and  the 
chancellor,  circuit  judge  and  criminal  judge  holding 
these  courts  have  received  salaries  of  |2,500  per  annuity 
paid  all  other  judges  holding  similar  courts  throughout 
the  State,  out  of  the  State  treasury.  The  judge  of  the 
probate  court  has  received  a  salary  of  f 2,500  as  such 
judge,  and  the  further  sum  of  |1,000,  compensation  for 
senices  rendered  in  holding  the  second  circuit  court, 
paid  out  of  the  treasury  of  the  county.  The  general  as- 
sembly, for  the  purpose  of  supplementing  the  salary  of 
the  judges  holding  the  courts  in  counties  having  a  popu- 
lation of  more  than  153,000,  April  16, 1901  (Acts  Tenn., 
1901,  p.  247,  c.  140),  enacted  a  statute  in  these  words: 
"Be  it  enacted  by  the  general  assembly  of  the  State  of 
Tennessee,  that  the  county  courts  of  the  counties  in 
Tennessee  having  a  population  of  more  than  153,000 
inhabitants,  by  the  federal  census  of  1900,  or  any  sub- 
sequent federal  census,  are  hereby  authorized  and  em- 
powered to  appropriate  such  additional  compensation 
in  addition  to  that  now  received  by  them,  as  may  be 
just  and  equitable  to  the  judges  of  the  circuit,  chancery 
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and  criminal  courts,  and  judges  of  special  courts  of  such 
counties;  provided,  that  in  no  event  shall  the  county 
courts  in  counties  affected  by  this  act  appropriate  for 
the  purpose  of  paying  such  judges  additional  salaries 
more  than  one  thousand  dollars  for  any  one  year." 
Shelby  county  falls  within  this  statute,  and  is  the  only 
county  in  the  State  that  does.  The  county  court  of  this 
county  on  July  28, 1902,  just  before  the  general  election 
had  in  that  year,  at  which  all  the  judges  of  the  State 
were  elected,  under  the  authority  supposed  to  be  vested 
in  it  by  the  above  statute,  passed  and  made  an  order 
and  an  appropriation  allowing  each  of  the  judges  to  be 
elected  to  hold  said  courts  for  the  county,  in  addition 
to  the  salaries  allowed  them  by  law,  and  paid  to  the 
chancellor  and  judges  of  the  circuit  and  criminal  courts 
out  of  the  treasury  of  the  State,  the  sum  of  f  1,000  an- 
nually, to  be  paid  quarterly  out  of  the  treasury  of 
Shelby  county.  The  judge  of  the  probate  court  was 
also  allowed  a  like  sum  for  his  services  in  holding  the 
second  circuit  court,  in  addition  to  his  regular  salary 
of  |2,500  paid  by  the  county  to  him  as  probate  judge. 
The  order  made  is  as  follows :  "It  is  ordered  by  the 
court,  in  pursuance  of  the  authority  conferred  by  chap- 
ter 140,  of  the  Acts  of  1901,  passed  April  16,  1901,  that 
duriujg  the  judicial  term  to  begin  the  first  Monday  of 
September,  1902,  the  county  of  Shelby  pay,  in  quarterly 
payments,  an  additional  salary  of  (|1,000)  one  thou- 
sand dollars  per  annum  for  the  said  term  of  eight  years 
to  each  judge  of  this  county,  viz:,  chancellor,  judge  of 
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the  criminal  courts  judge  of  the  circuit  court,  the  judge 
holding  both  the  probate  and  second  circuit  court.  This 
allowance  to  the  latter  shall  be  in  lieu  of  the  special  al- 
lowance of  f  1,000  heretofore  allowed,  so  that  his  salary 
altogether  shall  be  f3,500,  and  no  more." 

These  bills  were  brought  August  28, 1902,  by  complain- 
ants, Colbert  et  al.,  claiming  to  be  citizens,  property  own- 
ers and  taxpayers  of  Shelby  county,  charging  that  the 
statute  under  which  this  order  was  made  is  unconstitu- 
tional and  void,  and  the  order  of  appropriation  unauthor- 
ized and  without  authority  of  law,  because  in  contraven- 
tion of  the  constitution  (article  6,  section  7),  providing 
that  the  salary  of  the  judges  of  the  State  shall  be  ascer- 
tained by  law,  and  of  article  2,  section  29,  prohibiting 
the  delegation  to  counties  of  the  power  to  impose  and  col- 
lect taxes  for  other  than  county  purposes,  and  praying 
that  the  defendant  W.  T.  Bond,  as  chairman  of  the 
county  court,  and  financial  agent  of  Shelby  county,  be 
enjoined  from  issuing  his  warrant  for  said  increase  of 
salaries  allowed  said  judges. 

The  defendant  demurred  to  this  bill,  directly  raising 
and  presenting  these  questions,  among  others.  The  de- 
murrers were  sustained  by  the  special  chancellor  elected 
to  hear  the  cases,  and  upon  decrees  being  entered  dis- 
missing the  bills,  complainants  have  appealed  and  as- 
signed errors.     The  two  cases  were  heard  together. 

The  only  questions  which  we  will  consider,  as  they 
^J^e  determinative  of  the  case,  are  whether  the  general 
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assembly  can  delegate  to  the  county  court  the  power  to 
increase  the  salaries  of  judges  of  the  chancery,  circuit, 
and  criminal  courts  of  the  State,  and  whether  the  pay- 
ment of  these  salaries  is  a  State  or  county  purpose.  If 
this  power  cannot  be  delegated,  and  payment  of  the 
compensation  of  these  judges  is  a  State  purpose,  the 
act  of  1901,  page  247,  chapter  140,  under  which  the 
county  court  of  Shelby  county  undertook  to  act,  is  un- 
constitutional and  void,  and  vested  in  that  court  no 
power  to  make  the  appropriation  attacked,  because  it 
had  no  jurisdiction  over  the  subject-matter,  or  power  to 
appropriate  county  revenues  for  any  purpose  other  than 
such  as  it  is  lawfully  authorized  to  do  by  the  general 
assembly,  and  that  body  has  no  power  to  authorize  it  to 
make  one  for  any  other  than  a  county  purpose.  The 
provisions  of  the  constitution,  or  so  much  of  them  as 
bear  upon  the  questions  under  consideration,  are  the 
clause  in  relation  to  the  ascertainment  of  the  salaries  of 
judges,  which  is  as  follows:  "The  judges  of  the  su- 
preme or  inferior  courts  shall  at  stated  times  receive  a 
compensation  for  their  services,  to  be  ascertained  by 
law,  which  shall  not  be  increased  or  diminished  during 
the  time  for  which  they  are  elected.  They  shall  not  be 
allowed  any  fees  or  perquisites  of  office,  nor  hold  any 
office  of  trust  or  profit  under  this  State  or  the  United 
States.^'  Const,  art.  6,  sec.  7.  And  that  authorizing 
the  taxing  power  to  be  delegated  to  the  several  counties 
of  the  State  (Const.,  art.  2,  sec.  29),  in  these  words: 
^^The  general  assembly  shall  have  power  to  authorize 
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the  several  counties  and  incorporated  towns  in  the  State 
to  impose  taxes  for  county  and  corporation  purposes, 
respectively,  in  such  manner  as  shall  be  prescribed  by 
law;  and  all  property  shall  be  taxed  accordingly  to  its 
value  upon  the  principles  established  in  regard  to  State 
taxation." 

This  authority  to  delegate  power  to  counties 
and  municipal  corporations  to  assess,  levy,  and  collect 
taxes  for  certain  purposes  is  restricted  to  the  purposes 
there  stated,  and  excludes  all  others,  and  any  statute 
authorizing  these  subdivisions  of  the  State  to  exercise 
the  taxing  power  for  any  other  purpose  is  unauthorized 
and  void. 

These  are  not  new  questions  in  this  State.  They  were 
directly  presented  in  the  case  of  Shelby  County  v.  The 
Six  Judges,  determined  by  this  court  at  the  September 
term,  1875,  and  reported  in  3  Shannon's  Cases,  509.  The 
general  assembly  had  passed  an  act  in  1869  (Acts  1869- 
70,  ch.  28,  sec.  11),  almost  identical  with  the 
one  here  involved,  authorizing  the  county  court 
of  Shelby  county  to  supplement  the  salaries  of  the 
judges  holding  the  chancery,  circuit,  and  criminal 
courts  of  that  county,  in  sums  not  exceeding  f2,000 
per  annum;  and  the  county  court  had  made  an  order 
allowing  each  one  of  these  judges  the  sum  of  |2,000  paid 
annually  by  the  county,  in  addition  to  the  salaries  paid 
them  out  of  the  State  treasury,  and  afterwards  vacated 
the  order  and  refused  to  make  further  provision  for  that 
purpose,  and  the  judges  then  in  office  instituted  pro- 
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ceedingfl  to  compel  the  payment  of  the  salaries  allowed 
them  out  of  the  county  treasury.  Upon  a  full  consider- 
ation of  the  case^  it  was  held,  Judges  McFarland  and 
Freeman  both  delivering  opinions  for  the  court,  that 
the  chancellors  and  the  judges  of  the  chancery,  circuit, 
and  criminal  courts  of  Tennessee,  notwithstanding  their 
divisions  and  circuits  might  be  limited  to  one  county, 
were  State  officers,  whose  salaries  must,  under  the  con- 
stitution (Const.,  art.  6,  sec.  7)  be  fixed  by  law,  enacted 
by  the  general  assembly,  not  to  be  increased  or  dimin- 
ished during  the  term  of  office  to  which  they  were 
elected,  and  paid  out  of  the  State  treasury ;  that  they 
were  not  county  officers,  and  the  payment  of  their  sala- 
ries not  a  county  purpose,  and  the  statute  authorizing 
the  county  court  to  supplement  such  salaries  was  in 
contravention  of  the  constitution  and  invalid. 

In  the  opinion  of  Judge  McFarland  it  is  said :  "Is  the 
eleventh  section  of  the  act  of  1869,  in  regard  to  allowing 
the  county  court  to  appropriate  a  sum  not  exceeding  two 
thousand  dollars  to  increase  the  salaries,  in  violation  of 
the  constitution?  Did  the  l^islature  have  the  author- 
ity to  delegate  to  the  county  court  the  power  to  increase 
the  salaries  of  the  judges,  and  to  levy  a  tax  to  pay  the 
appropriation?  We  think  not.  By  the  provisions  of 
the  constitution,  judges  are  to  receive  compensation 
for  their  services,  ascertained  by  law.  Const,  art.  6, 
sec.  7.  The  law  ascertaining  this  compensation  must 
be  enacted  by  the  legislature,  the  only  lawmaking 
power.     This  lawmaking  power  cannot  be  delegated  to 
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any  other  body.  Nor  do  we  think  this  result  can  be 
avoided  by  assuming  that  this  part  of  the  act  of  1869 
was  in  the  nature  of  a  conditional  law,  to  take  effect 
upon  the  happening  of  the  contingency,  that  is,  upon 
the  appropriation  being  made  by  the  county  court,  and 
then  stand  as  if  the  act  had  definitely  fixed  the  salaries 
at  the  sum  of  |4,500,  that  is,  the  regular  salary  of 
12,500,  and  the  |2,000  allowed  by  the  county  court. 
This  proposition,  we  think,  is  wholly  untenable.  The 
act  does  not  assume  to  make  these  salaries  different 
from  the  regular  salaries  allowed  other  judges,  but  it 
simply  leaves  it  to  the  county  court  to  say  whether  they 
ought  to  have  more,  or  how  much  more,  not  exceeding 
f  2,000,  and  to  tax  the  people  within  the  county  to  pay  it. 

"If  the  question,  as  to  any  part  of  the  salary,  could 
be  left  to  the  discretion  of  the  county  court,  it  might  all 
be  left  to  that  body,  and  the  judge  thus  left  at  the  mercy 
of  the  court,  so  far  as  the  question  of  salary  is  con- 
cerned. If  the  salary  is  to  be  ascertained  by  law,  then, 
in  our  ^opinion,  the  legislature  must  enact  a  law,  and 
it  cannot  delegate  the  power  to  any  other  body,  and  this 
was  what  was  attempted  to  be  done  by  this  provision 
of  the  act. 

"We  are  of  opinion  that  the  county  court  had 
no  power  to  levy  a  tax  to  pay  the  sums  appropriated. 
This  power  of  taxation  is  the  legislative  power,  and 
this,  by  the  constitution,  is  vested  in  the  general  as* 
sembly.  They  can  delegate  this  power  only  to  the  ex- 
tent authorized  by  the  twenty-ninth  section,  article  2. 
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This  is :  The  l^islature  ^shall  have  power  to  authorize 
the  several  counties  and  incorporated  towns  to  impose 
taxes  for  county  and  corporation  purposes  •  •  •  in 
such  manner  as  shall  be  prescribed  by  law.' 

"We  are  of  opinion  that  the  courts  must  determine 
whether  or  not  the  purpose  for  which  the  county  may  be 
directed  by  the  l^islature  to  levy  a  tax  is  a  county  pur- 
pose ;  and,  if  it  be  not  a  county  purpose,  the  law,  to  that 
extent,  must  be  declared  void.  If  we  hold  that  the  leg- 
islature is  the  exclusive  judge  of  whether  or  not  the  pur- 
pose be  a  county  purpose^  this  restriction  of  the  constitu- 
tion might  as  well  have  been  omitted,  and  the  power  given 
to  the  legislature  to  authorize  the  counties  to  impose 
the  taxes  without  limit.  It  is  the  province  of  the  court 
to  decide  when  the  legislative  department  has  violated 
constitutional  restrictions." 

The  language  of  Judge  Freeman  in  the  same  case  is 
equalljr  as  strong.  He  says:  "The  question  which  I 
propose  to  examine  in  this  case  is  whether  the  county 
court  is  authorized  to  levy  a  tax  on  the  people  of  Shelby 
to  pay  or  increase  the  salary  of  the  judges  of  these  courts. 
If  paid  at  all,  it  must  be  paid  by  taxation,  and,  therefore, 
the  right  to  pay  such  tax  is  necessarily  involved. 

"By  the  constitution  the  judicial  power  of  the 
State  is  vested  in  one  supreme  court,  and  such 
other  courts  as  the  l^islature  shall  from  time 
to    time    ordain    or    establish.       Article    6,    sec.  1. 
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By  section  7  of  said  article  it  is  provided:  'The 
judges  of  the  supreme  or  inferior  courts  shall,  at 
stated  times,  receive  a  compensation  for  their  services, 
to  be  ascertained  by  law,  which  shall  not  be  increased  or 
diminished  during  the  time  for  which  they  are  elected. 
They  shall  not  be  allowed  any  -.fees  or  i)erquisites  of 
office,  nor  hold  any  office  of  trust  or  profit  under  this 
State  or  the  United  States.'  By  article  ^  section  1,  the 
powers  of  the  State  government  are  divided  between  the 
three  departments — the  legislative,  the  executive,  and 
the  judicial.  The  officer  in  any  one  of  the  offices  cre- 
ated or  recognized  or  provided  for  in  these  departments 
is  a  State  officer,  and  his  salary  a  charge  on  the  treasury 
of  the  State,  where  a  salary  is  provided  by  the  constitu- 
tion. That  a  i>road  distinction  is  made  in  the  constitu- 
tion between  State  and  county  officers  is  shown  by  ar« 
tide  7,  section  1,  entitled  *State  and  County  Officers,* 
providing  that  *there  shall  be  elected  in  each  county,  one 
raster,  the  sheriff  and  trustee  for  two  years,  and  the 
register  for  four  years' ;  also  for  the  election  of  the  jus- 
tices of  the.  peace,  a  coroner,  and  a  ranger.  Article  7, 
section  3,  provides  for  the  election  of  a  treasurer  or 
treasurers  and  a  comptroller  for  the  State,  thus  show- 
ing the  distinction  of  these  two  classes  of  officers — one 
county  and  the  other  Stata  In  fact,  this  idea  is  found 
all  through  the  constitution,  and  has  been  uniformly, 
we  believe,  acted  on  since  the  organization  of  the  State. 
We  deem  this  distinction  one  of  some  importance  in  the 
solution  of  the  question  before  us.    By  article  2,  section 
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29 :  ^The  general  assembly  shall  have  power  to  author- 
ize the  several  counties  and  incorporated  towns  in  the 
State  to  impose  taxes  for  county  and  corporation  pur- 
poseSy  respectively,  in  such  manner  as  shall  be  pre- 
scribed by  law,  and  all  property  shall  be  taxed  accord- 
ing to  its  value  upon  the  principles  established  in  regard 
to  State  taxation/ 

"The  question  turns  mainly  to  this  clause  of 
the  constitution.  It  clearly  defines  the  powers 
of  the  legislature  to  authorize  taxation  by  counties  and 
incorporated  towns — that  is,  for  county  and  corporation 
purposes — ^and  in  this  evidently  recognizes  these  prin- 
ciples as  distinguished  from  other  purposes  of  taxation, 
not  county  and  corporation,  but  for  the  purpose  of  that 
arge  corporation,  the  State.  This  was  made  clear  by 
the  requirement  that  'all  property,  when  so  taxed  for 
these  purposes,  shall  be  taxed  according  to  its  value 
upon  the  same  principles  established  in  regard  to  State 
taxaton' — that  is,  taxes  to  be  levied  by  the  State  for 
State  purposes,  as  contradistinguished  from  county  and 
corporation  or  local  purposes.  The  State  taa  for  the 
State  purposes  is  provided  for*  in  the  previous  section 
(28),  which  provided  that  'all  property,  real,  personal, 
or  mixed,  shall  be  taxed,  but  the  legislature  may  except 
such,^  among  other  things,  as  shall  be  held  by  counties^ 
towns  and  cities,  for  'public  or  corporation  purposes' ; 
thus  keeping  up  the  idea  of  the  two  kinds  of  purposes 
for  which  property  may  be  held  and  taxed — the  one  a 
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State^  and  the  other  a  county  or  corporation.  These 
taxes^  being  for  general  State  purposes,  are  directed  to 
be  levied  directly  by  the  legislature,  and  the  mode  in 
which  It  is  to  be  done  prescribed  by  the  constitution. 
In  the  other  case  the  legislature  is  authorized  to  dele- 
gate a  taxing  power  to  the  county  and  corporation,  but 
is  restrained  in  its  authority  thus  to  delegate,  except 
for  county  and  corporation  purposes,  as  distinguished 
from  the  larger  or  general  purposes  of  the  State^  as  con- 
tradistinguished from  the  local  purposes  of  the  county 
or  corporation  of  a  town. 

''This,  we  think,  is  clear  and  beyond  question. 
It  is  maintained  that  counties  are  but  local  di- 
visions of  the  State  —  parts  of  its  political  divi- 
sions— and  as  such  their  purposes  are  in  fact  State  pur- 
poses.  But  is  this  what  is  meant  by  the  language  of 
the  constitution?  We  think  not.  For  if  this  be  so,  the 
legislature  had  all  the  power  necessary  conferred  by 
the  twenty-eighth  section,  and  the  clause  giving  power 
to  authorize  counties  and  corporations  to  tax  for  county 
and  corporation  purposes  was  unnecessary." 

We  have  quoted  from  these  opinions  at  unusual 
length  on  account  of  the  identity  of  the  case  in  all  par- 
ticulars with  these,  and  the  ability  and  force  of  discus- 
sion of  the  questions  involved.  There  is  much  more 
said  in  both  opinions  covering  every  phase  of  the  ques- 
tions, and  meeting  and  disposing  of  all  arguments  ad- 
vanced to  sustain  the  contention  of  the  defendants, 
which  we  will  not  here  repeat. 
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We  are  now  asked  to  overrule  this  case  upon 
practically  the  same  arguments  that  were  made 
against  the  conclusions  of  the  court  therein  when 
it  was  heard  and  determined.  We  cannot  do 
so.  The  construction  of  the  clauses  of  the  constitution 
which  are  there  and  here  considered,  which  are  of 
vital  importance,  have  too  long  been  recognized  and  fol- 
lowed as  sound  and  correct,  to  be  now  departed  from. 
Further,  we  concur  fully  in  the  conclusions  of  the  court 
in  that  case,  and  give  them  our  entire  approval.  The 
opinions  of  the  eminent  judges  from  which  we  *  have 
quoted  are  full  and  clear,  and  able  discussions  of  the 
questions  and  their  conclusions  are  well  supported  by 
reason  and  authority.  The  case  has  never  been  over- 
ruled, or  its  soundness  doubted  or  shaken,  but,  from  the 
time  it  was  decided,  has  been  recognized  and  followed 
as  the  proper  construction  of  the  clauses  of  the  constitu- 
tion under  consideration.  We  can  add  but  little  to 
what  is  there  said,  and  are  content  to  concur  in  and  fol- 
low the  conclusions  there  reached. 

The  several  judges  of  the  chancery,  circuit,  and  crim- 
inal courts  which  may  from  time  to  time  be  created  by 
the  general  assembly  are  unquestionably  State  officers, 
elected  and  commissioned  for  State  purposes ;  and  their 
salaries  must  be  wholly  and  entirely  fixed  by  the  general 
assembly,  and  paid  out  of  the  State  treasury.  The  pay- 
ment of  these  salaries  is  not  a  county  purpose,  and  no 
authority  can  be  delegated  to  any  county  court  of  the 
State,  authorizing  it  to  increase  them,  or  to  make  any 
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appropriation  of  connty  revenue  for  their  paym^it 
The  act  of  1901,  chapter  140,  page  247,  and  all  pro- 
ceedings under  it,  are  in  violation  of  the  constitution, 
and  are  clearly  void.  This  being  so,  the  appropriation 
made  by  the  county  court  is  void.  County  courts  of  this 
State  have  no  inherent  power  to  so  dispose  of  the 
revenues  of  the  county.  They  were  created  by 
the  general  assembly  under  the  authority  given 
it  in  the  constitution  to  ordain  and  establish 
such  inferior  courts  from  time  to  time  as  might 
be  necessary,  and  have  only  such  jurisdiction  and 
power  as  has  been  expressly  vested  in  them  by 
enactments  of  the  legislature,  and  it  cannot  vest  in  them 
'.he  authority  here  sought  to  be  exercised.  Railtcay  v. 
Wilson  Count)/,  89  Tenn.,  600,  15  S.  W.,  446. 

It  IS  well  that  such  is  the  law.  If  the  county  courts 
could  be  vested  with  such  power  as  was  attempted  in  this 
statute  the  door  to  greater  evils  would  be  opened,  and 
opportunities  and  temptations  furnished  for  im- 
proper practices,  which  would  tend  to  greatly 
confuse  and  demoralize  the  public  service  in 
every  department  of  the  State.  To  hold  that  the 
payment  of  a  salary  of  a  judge  is  a  county  pur- 
pose would  be  to  hold  it  a  municipal  purpose,  for  the 
general  assembly  has  the  same  power  in  relation  to 
both  classes  of  public  corporations.  To  hold  that  a 
judge's  salary  is  a  county  or  municipal  purpose  would 
be  to  hold  that  the  payments  of  salaries  of  all  State  offi- 
cers in  all  three  of  the  co-ordinate  departments  of  the 
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gOTemment  are  county  and  municipal  purposes.  Every 
county  and  municipality  in  the  State  could  be  authorized 
by  the  general  assembly  to  supplement  the  salaries  of 
the  State  officers  whose  official  duties  call  them  within 
their  territorial  boundaries.  There  would  no  longer  be 
any  uniformity  or  certainty  in  the  salaries  of  these  offi- 
cers. Such  a  state  of  affairs  would  have  a  most  hurtful 
tendency  upon  the  public  service.  The  compensation 
of  State  officers,  to  a  large  extent,  would  be  subject  to 
the  discretion,  whims,  and  caprice  of  county  courts  and 
city  councils  within  their  respective  jurisdictions;  and 
the  independence  of  the  judiciary,  so  much  to  be  desired, 
and  which  every  effort  should  be  used  to  protect  and 
maintain,  would  be  imperiled.  It  is  said  by  Mr.  Story, 
quoting  from  the  Federalist,  that,  next  to  permanency 
in  office,  nothing  could  contribute  more  to  the  independ 
ence  of  the  judges  than  a  fixed  appropriation  for  their 
support.  In  the  general  course  of  nature,  a  power  over 
a  man's  subsistence  means  a  power  over  his  will.  Story 
on  Const,  sec.  1629. 

The  statement  in  the  opinion  of  Judge  Freeman  that 
nothing  can  be  both  a  State  and  county  purpose  is  crit- 
icized by  counsel  for  defendants,  and  several  matters 
are  referred  to,  such  as  public  schools  and  public  roads, 
which  are  treated  by  law  as  purposes  common  to  the 
State,  county,  and  municipalities,  as  militating  against 
the  soundness  of  his  position.  It  is  true  that  there  are 
a  number  of  matters,  including  those  that  are  men- 
tioned, and  others  of  minor  importance,  that  are  com- 


390  TENNESSEE  REPORTS.         [Vol.  110 


The  Judges'  Salary  Cases. 


mon  purposes  of  both  State,  county,  and  municipal  gov- 
ernments ;  but  they  are  entirely  different  in  their  nature 
from  the  one  under  consideration,  and  present  no  anal- 
ogy for  its  determination,  and  the  fact  that  these  pur- 
poses are  common  is  no  argument  that  this  is  so  as  to  all 

purposes. 

Judges  of  the  chancery,  circuit,  and  other  courts 
of  equal  dignity  created  by  the  legislature,  such 
as  the  criminal  court  of  Shelby  county,  are  officers 
elected  and  commissioned  as  constituent  parts  of  one 
of  the  three  co-ordinate  departments  of  the  State  gov- 
ernment, and  in  discharge  of  the  duty  and  obligation  of 
that  government  to  furnish  courts  at  its  expense  for  the 
determination  of  controversies  between  its  inhabitants, 
and  are  State  officers,  holding  State  offices  created  and 
existing  for  distinctive  and  essentially  State  purposes. 
Counties  are  not  charged  with  the  governmental  duties 
of  establishing  and  maintaining  these  courts,  and  have 
no  power  to  assume  them.  They  are  foreign  to  the  ob- 
jects and  purposes  of  their  creation  and  existence. 

The  conclusion  we  have  reached  in  relation  to  the  act 
of  1901,  c.  140,  p.  247,  will  apply  to  that  clause  of  the 
statute  creating  the  second  circuit  court  for  Shelby 
county,  requiring  the  judge  of  the  probate  court  for  that 
county  to  be  paid  for  his  services  in  holding  said  second 
circuit  court  out  of  the  county  treasury.  We  cannot 
yied  to  the  able  argument  made  in  behalf  of  the  judge 
of  the  probate  court  in  support  of  his  contention 
that    this     court    is,     in     substance  and     effect,     a 
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county  court  The  statute  creating  it  provides 
that  it  shall  be  known  as  the  '^Second  Circuit 
Court  of  Shelby  County,"  and  attaches  to  it  the  fif- 
teenth judicial  circuit  of  the  State.  It  is  given 
jurisdiction  inherent  in  all  circuit  courts.  There  can  be 
no  mistake  that  it  is  a  circuit  court  of  the  State,  within 
the  meaning  of  the  constitution,  although  its  jurisdic- 
tion may  be  limited,  and  the  compensation  or  salary  of 
the  judge  who  may  preside  over  it  cannot  be  paid  out  of 
the  county  treasury.  The  probate  court  of  Shelby 
county,  as  it  now  exists,  is  unquestionably  a  county 
court,  created  for  well-recc^nized  and  established 
county  purposes,  and  the  provision  that  the  judge  of  it 
shall  be  paid  out  of  the  treasury  of  the  county  is  valid. 
It  is  immaterial  that  its  jurisdiction  has  been  extended 
to  other  matters  than  those  generally  intrusted  to 
county  c6urts  in  other  counties  of  the  State,  and  its 
judge  is  given  the  powers  usually  conferred  by  law  upon 
judges  of  other  inferior  courts.  It  is  none  the  less — 
having  the  jurisdiction  that  is  vested  in  it — ^a  county 
court.  No  elaborate  discussion  of  this  matter  is  neces- 
sary. 

The  decree  of  the  chancellor  must  be  reversed,  and  the 
payment  of  the  allowances  made  the  judges  of  Shelby 
county  out  of  the  treasury  of  that  county  perpetually  en- 
joined. 
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J.  A.  Sylvester  v.  Elizabeth  Johnson. 
(Jackson.    April  Term,  1903.) 

!•  BEAL  ESTATE  AOENT8,  Facts  Bhowizig  an  exclusive  agency 
tor  sale  of  lot. 
Where  a  landowner's  daughter,  who  generally  attended  to  her 
business,  gave  a  real  estate  broker  the  sole  agency  for  the  sale 
of  a  lot,  and  he  placed  his  sign  as  such  sole  agent  thereon, 
which  was  done  with  the  knowledge  of  both  the  owner  and  her 
daughter,  and  the  daughter  referred  a  prospective  purchaser 
to  said  broker  with  the  statement  that  the  matter  was  entirely 
out  of  her  hands,  and  there  was  no  denial  of  the  existence  of 
an  agency,  it  was  held  that  these  facts  show  that  the  said  bro- 
ker was  the  owner's  sole  agent  and  that  he  had  the  exclusive 
agency  for  the  sale  of  the  lot.    {Post,  pp.  393-394.) 

8.  SAME.  Same.  Sole  agent  entitled  to  commission,  though  sale 
is  effected  by  another. 
Where  a  real  estate  broker,  who  had  the  sole  agency  for  the  sale 
of  a  lot,  commenced  negotiations  with  the  purchaser,  he  is  en- 
titled to  his  commission,  though  the  sale  was  effected  through 
the  agency  of  another.    {Post,  pp.  394-395.) 

8«  SAKE.  Same.  Same.  Sole  agency  terminated  by  sale,  but 
compensation  is  not  defeated  thereby. 
While  it  is  true  that  the  sole  agent  for  the  sale  of  a  certain  lot  is 
terminated  by  sale  thereof  to  one  with  whom  the  agent  had 
commenced  negotiations,  still  this  does  not  affect  the  agent's 
right  to  his  compensation.    {Post,  pp.  894-395.) 


FROM  SHELBT. 
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Api>eal  from  the  Chancery  Court  of  Shelby  County, — 
F.  H.  Heiskell^  Chancellor. 

Bhba  p.  Caby^  for  Sylvester. 

Thos.  M.  Sobuggs  and  N.  G.  Evans^  for  Johnson. 


Mb.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  an  action  by  a  real  estate  broker  to  recover 
commission  upon  a  sale  of  certain  real  estate  m  Mem- 
phis for  the  defendant. 

The  decision  of  the  case  turns  upon  the  questions 
whether  the  complainant  had  the  exclusive  agency 
for  the  sale  of  the  lot  at  the  time  it  was  sold^ 
ajQd  whether  he  was  instrumental  in  procuring  the 
purchaser.  The  chancellor  found  against  complainant^ 
denied  him  any  relief,  and  dismissed  his  bill,  and  com- 
plainant has  appealed  and  assigned  errors. 

Defendant  contends  that  complainant  was  not  sole 
agent,  and  that  he  was  not  the  efficient  cause  in  nego- 
tiating the  sale.  Her  contention,  in  detail,  is  that  the 
complainant  was  never  given  the  sole  agency,  but,  if  he 
was,  it  was  without  defendant's  authority,  and  that  the 
agency  was  revoked  by  a  sale  of  the  lot. 

We  have  examined  the  record  with  much  care,  and  feel 
constrained  to  differ  with  the  chancellor,  and  reverse  his 
decrea 
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We  think  that  complainaiit  was  given  the  sole  agency. 
While  this  was  done  by  the  daughter  of  defendant,  it 
was  known  to  defendant,  and  consented  to  by  her.  Com- 
plainant placed  his  sign  upon  the  lot,  on  which  was 
painted  the  words  "Sole  Agent,"  and  this  was  known 
and  seen  by  both  mother  and  daughter.  In  her  answer, 
defendant  admits  that  she  made  no  objection  to  this. 
He  removed  all  other  signs  of  other  agents  from  the  lot, 
and  this  was  seen  by  and  known  to  defendant.  The  de- 
fendant was  old,  and  her  daughter  generally  attended  to 
her  business.  When  Mr.  Lake  approached  the  daugh- 
ter with  a  view  of  buying  the  lot,  she  referred  him  to 
the  statement  on  the  sign,  and  said,  "The  matter  is  en- 
tirely out  of  my  hands."  There  is  no  question  or  con- 
troversy but  that  he  was  an  agent,  and  we  think  com- 
plainant has  made  out  his  contention  that  he  was  sole 
agent. 

The  lot  was  sold  to  a  man  named  Goodwin  by  another 
real  estate  agent,  named  McNeill.  Goodwin  says  that 
his  first  negotiations  were  with  complainant,  and  the 
daughter  corroborates  this,  and  knew  of  the  fact  that 
complainant  was  negotiating  with  Goodwin. 

We  think  that  the  evidence  shows  that  the  first  negoti- 
ations were  had  between  complainant  and  Goodwin 
while  complainant  had  the  sole  agency,  and  that  McNeill 
came  in,  pending  the  negotiations,  and  effected  the  sala 

Under  this  state  of  facts,  complainant  is  entitled  to 
his  commission. 

It  is  said  that  his  sole  agency  was  terminated  by  a 
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iale  of  the  propert]^  and,  of  conrse,  this  is  tme^  but  does 
not  affect  complainant's  right  to  his  compensation.  If 
so,  every  agent  who  is  instrumental  in  bringing  proiH 
erty  to  sale  may  be  defeated  of  his  compensation,  if  the 
principal  sell,  even  if  the  sale  be  to  a  party  with  whom 
the  agent  is  negotiating. 

We  are  of  opinion  that,  under  the  record,  complain- 
ant is  entitled  to  his  compensation,  and  the  decree  of 
the  court  below  is  reversed,  and  judgment  is  rendered 
here  for  the  commission  and  interest,  and  all  costs,  in 
favor  of  complainant 
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Choctaw^  Oklahoma  &  Gulp  Railroad  C3o.  t?.  John 

W.  Hill. 

{Jackson.    AprU  Term,  1903.) 

1.  &AILB0AB8.  Ejection  of  discharged  newsboy  from  train 
without  demanding  fare,  and  refusing  to  accept  fare,  when 
tendered,  wrongful,  when.  Case  in  Judgment. 
Where  a  newsboy,  who  was  employed  by  a  railroad  news  com- 
pany, and  was,  by  contract  with  the  railroad  company,  to  be 
transported  by  it,  without  the  payment  of  fare,  and  was  to  be 
subject  to  its  orders,  and  amenable  to  its  rules  and  regulations, 
in  the  same  manner  as  its  own  servants,  violated  one  of  its 
rules,  the  penalty  for  which  was  discharge  from  its  service, 
and  for  which  he  was  discharged,  his  right  to  be  transported 
without  payment  of  fare  thereupon  ceased,  but  he  did  not 
thereby  forfeit  his  right  to  remain  upon  the  train,  and  proceed 
as  a  passenger  upon  the  payment  of  fare.  Under  such  circum- 
stances, it  became  the  duty  of  the  conductor  to  demand  pay- 
ment of  fare,  and  upon  the  failure  or  refusal  to  pay,  he  could 
then  have  rightfully  ejected  such  discharged  newsboy,  but  the 
was  ejected  from  the  train  without  being  given  an  opportunity 
to  pay  his  fare.  After  this  ejection,  he  subseauently  returned 
and  offered  to  pay  his  fare  to  a  point  to  which  he  desired  to  go, 
but  was  again  ejected.   T'l  vi  v   A-  A/  rc^vJUA  %\uJX4^ 

Held,    Both  ejections  were  wrongful.    (Post,  pp.  400-405.)  ? 

Gases  cited,  approved  and  distinguished:  Railroad  v.  Harris,  9 
Lea,  180,  186-187;  Hibbard  v.  Railroad,  15  N.  Y.,  455;  State  ▼. 
Campbell,  82  N.  J.  Law,  809;  Railroad  v.  Wright,  68  Ind.,  586. 
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8.  8AHB.  Same.  Wrongfully  ejected  newsboy  may  return  and 
tender  fare  entitling  him  to  pcwsage,  when. 
The  rule  that,  when  a  person  upon  a  train,  claiming  the  rights  of 
a  passenger,  has  forfeited  or  failed  to  perfect  these  rights  by 
refusal  to  pay  fare,  and  the  train  has  been  stopped,  and  the 
train  crew  are  in  the  act  of  putting  him  off  the  train,  such 
person  caif  not  restore  his  original  status,  and  acquire  and  per- 
fect his  rights  as  a  passenger,  by  then  offering  to  pay  the  legal 
fare,  is  not  aoDllcable  to  this  case,  as  appears  in  the  foregoing 
headnote,  because  the  reason  of  the  rule  does  not  exist,  as  the 
train  was  not  stopped  in  this  qase  to  put  the  newsboy  off,  but 
it  was  already  standing  at  a  station,  and  as  he  had  not  refused 
to  pay  his  fare,  and  thereby  breached  the  contract  between  the 
passenger  and  carrier.    {Post,  pp,  403-404.) 

Gases  cited,  approved  and  distinguished:  Railroad  v.  Harris,  9 
Lea,  180,  186-187;  Hibbard  v.  Railroad,  15  N.  Y.,  455;  State  v. 
Campbell,  32  N.  J.  Law;  309;  Railroad  v.  Wright,  68  Ind.,  586. 

8.  8AHE.  Same.  Same.  Instruction  to  ]ury  is  not  erroneous; 
loss  of  time;  physical  suffering;  damages  in  discretion  of  jury. 
In  an  action  against  a  railroad  company  for  wrongful  ejection 
from  its  train,  an  instruction  to  the  jury  as  follows:  "If  you 
find  for  the  plaintiff,  under  the  foregoing  instruction  you  may 
consider  his  loss  of  goods,  if  any,  his  loss  of  time,  his  mental 
and  physical  suffering,  if  any,  his  humiliation  of  feeling,  and 
give  what,  in  your  sound  discretion,  would  be  a  fair  and  just 
compensation,"  coirtalns  no  error  under  the  facts  of  this  case, 
because  (1)  if  there  was  no  evidence  of  the  value  of  the  tipie 
lost,  then  under  the  well-known  rule  the  error  is  innocuous, 
where  the  court  is  unable  to  see  that  any  injury  resulted;  (2) 
the  evidence  that  plaintiff  was  jerked  off  the  car  was  sufficient 
to  justify  the  instruction  authorizing  damages  for  physical  suf- 
fering, and  (3)  the  instruction  to  the  jury  to  give  what,  in  their 
sound  discretion,  would  be  a  fair  and  just  compensation,  was 
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Bald  with  reference  to  the  tefltimony,  to  which  the  Jury  ^^^ 
referred,  and  could  not  have  been  misunderstood  by  them. 
(PoH,  pp.  405-406.) 

Case  cited,  approyed  and  distinguished:  Glrdner  ▼.  Taylor,  6 
Helsk.,  244,  246. 

4.  SAME.    Same.    Same.    Charge  upon  punitive  damages  that  is 
not  erroneous. 

In  an  action  against  a  railroad  company  for  a  wrongful  ejection 
from  its  train,  an  Instruction  to  the  jury  that  "Wheneyer  the 
element  of  malice  or  oppression  or  a  reckless  disregard  of  the 
rights  of  others,  enters  Into  a  transaction,  and  when  the  act  is 
done  in  the  strict  line  of  the  duty  of  the  conductor,  but  done 
under  a  state  of  facts  not  justifying  the  act  done,  and  in  a 
wrongful,  or  perhaps  careless  manner,  to  the  injury  of  the 
plaintiff,  then  the  law  blends  the  interests  of  society  with  those 
of  the  aggrieyed  indiyidual,  and  authorizes  the  jury  in  Its  dis- 
cretion to  glye  exemplary  damages.  These  are  allowed  in  ad- 
dition to  damages  for  compensation  or  actual  damages,  to  pun- 
ish the  offender,  and  deter  others  from  the  repetition  of  like 
offenses,"  is  not  a  model  of  correct  expression,  but  there  Is  no 
reyersible  error  in  it.    (Post,  pp.  406-407.) 

5.  SAME.    Same.     Same.     Same.    Evidence    Justifying    charge 
upon  punitive  damages. 

In  an  action  against  a  railroad  company  for  a  wrongful  ejection 
from  its  train,  a  charge  upon  punitiye  damages  is  authorized  by 
evidence  that  the  plaintiff  was  forcibly  jerked  from  the  traln» 
and  then  held  and  restrained  of  his  liberty  by  the  railroad 
company's  servants.    (Post,  p.  407.)  ^ 

• 

Cases  cited  and  approyed:  Railroad  v.  Lea,  90  Tenn.,  574;  Ameri- 
can Lead  Pencil  Company  v.  Davis,  108  Tenn.,  257. 

6.  SAME.    Same.    Same.    Same.    Charge   as   to  line  of  duty  of 
conductor  not  erroneous. 

By  the  language,  "and  when  the  act  is  done  in  the  strict  line  of 
duty  of  the  conductor,"  used  in  the  charge  as  shown  in  the 
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fonrtli  headnote,  In  the  connection  in  which  it  was  used,  the 
circuit  judge  Intended  to  indicate  to  the  Jury  (and  correctly) 
that  the  act  or  acts  complained  of  must  have  been»  not  of  a 
character  lying  outside  of  the  scope  of  the  employment  of  the 
conductor  as  a  servant  of  the  company,  but  of  a  character 
falling  under  that  employment,  but  not  justified  by  the  facts 
of  the  particular  case,  and  moreover  was  done  in  a  malicious 
or  oppressive  way,  or  in  reckless  disregard  of  the  rights  of 
others.    (Post,  pp,  407-408.) 

Case  cited  and  approved:    Railroad  v.  Garrett,  8  Lea,  438,  449. 

7.  SAME.    Same.    Same.   Same.    Charge  uaing  word  ''careless" 
for  the  word  /'reckless"  not  erroneous,  when. 

The  charge  contained  in  the  fourth  headnote  is  not  objectionable 
because  of  the  expression  "or  perhaps  careless  manner."  be- 
cause, while  the  word  "careless"  was  not  strictly  speaking  a 
correct  word  to  express  the  meaning  intended,  still  it  could  not 
have  misled  the  jury,  for,  in  the  connection  in  which  it  was 
used,  it  must  have  conveyed  to  their  minds  the  meaning  car- 
ried by  the  word  "reckless."    (Post,  pp.  408-409.) 

Cases  cited,  approved  and  distinguished:  Railroad  Company  v. 
Stames,  9  Heisk.,  63;  Railroad  v.  Garrett,  8  Lea,  438,  449. 

8.  SAMB.    Same.    Scune.    Verdict  of  $260.00  for  wrongful  ejec- 
tion from  train  is  not  excessive,  when. 

In  an  action  against  a  railroad  company  by  a  newsboy  for  a 
wrongful  ejection  from  its  train,  where  it  appears  that  the 
plaintiff  was  forcibly  jerked  from  the  train,  and  thereafter  held 
and  restrained  of  his  liberty  by  the  company's  servants,  ana 
his  stock  in  trade  of  the  value  of  twelve  dollars  was  lost  and 
destroyed  in  consequence,  a  verdict  for  two  hundred  and  fifty 
dollars  is  not  excessive.    (Post,  pp.  400,  409-410.) 


FROM  SHELBY. 
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Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County. — J.  P.  Young,  Judge. 

Wright,  Petebs  &  Wright,  for  Railroad  Company. 

John  E.  Bell,  for  Hill. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  aetioil  was  brought  in  the  court  below  by  the  de- 
fendant in  error  to  recover  damages  for  his  wrongful 
ejection  from  one  of  the  trains  of  the  plaintiff  in  error. 
There  was  a  verdict  for  (250,  on  which  the  court  below 
entered  judgment  A  motion  for  new  trial  was  made 
and  overruled  in  that  court,  and  thereupon  the  plaintiff 
in  error  prayed  for  and  obtained  an  appeal  to  this  court, 
and  has  assigned  errors. 

There  was  testimony  introduced  in  the  court  below 
tending  to  show  the  following  facts,  viz. :  That  defend- 
ant in  error  was  a  newsboy  on  plaintiff  in  error's  train, 
in  the  employ  of  the  Van  Noy  News  Company,  but  by 
contract  between  the  latter  and  the  railway  company, 
likewise  with  the  consent  of  defendant  in  error,  he  was 
subject  to  the  orders  of  the  railway  company,  and  amen- 
able to  its  rules  and  regulations  just  as  any  servant  of 
the  latter,  and  was  to  be  transported  back  and  forth 
without  payment  of  fare;  that  on  the  24th  of  August, 
1902,  while  defendant  in  error  was  in  this  service  on  one 
of  his  accustomed  trips,  and  while  the  train  was  stand- 
ing at  Oklahoma  City,  he  was  detected  in  the  violation  of 
a  rule  of  the  railway  company,  which,  on  pain  of  dis- 
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charge  from  the  service  of  the  company,  forbade  its  ser- 
vants to  drink  beer  or  spirits,  or  to  have  the  same  in  pos- 
session ;  the  defendant  in  error  having  been  seen  drink- 
ing beer  at  a  restaurant  in  Oklahoma  City,  and  having 
purchased  and  carried  upon  his  train  a  pint  bottle  of 
whisky  for  the  conductor;  that  upon  being  so  detected 
he  was  ordered  by  S.  H.  Barnes,  the  superintendent  of 
that  division  of  the  road,  to  leave  th€  train ;  that  he 
threw  the  bottle  of  whisky  out  of  the  window  of  the  car 
he  was  then  in,  and  asked  to  be  allowed  to  remain  upon 
the  train  and  proceed  to  Memphis,  saying  that  he  was 
willing  to  pay  fare;  the  superintendent  denied  this 
request,  and  upon  his  failure  to  go  ordered  the  conduc- 
tor to  remove  him  from  the  train;  that  the  conductor 
did  so;  that  he  in  a  very  short  time  returned  to  the 
train,  going  through  the  ladies'  car,  and  thence  into  the 
car  in  which  he  had  previously  been  traveling,  and  in 
which  his  goods  were,  consisting  of  newspapers,  fruit, 
tobacco,  and  confections;  that  he  took  off  his  cap,  but 
-still  kept  on  the  rest  of  his  uniform ;  that  he  was  again 
ordered  from  the  train,  but  in  response  said  he  wished 
to  pay  his  fare,  and  go  at  least  to  the  next  station,  Shaw- 
nee Town,  so  that  he  could  have  time  to  get  his  goods  to- 
gether, that  they  might  not  be  lost;  that  he  tendered 
at  this  time  f 5,  but  the  conductor  refused  to  receive  the 
money;  that  the  fare  to  Shawnee  Town  was  only  fl.25; 
that  during  the  same  conversation  in  which  he  tendered 
the  |5  he  also'told  the  conductor  he  Avished  to  go  through 
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to  Memphis;  that  he  knew  that  the  fare  to  Memphis, 
was  more  than  |5 ;  that  upon  the  conductor's  refusal 
to  accept  the  fare  he  was  again  removed  from  the  train, 
and  in  accomplishing  this  the  plaintiff  in  error's  em- 
ployees jerked  him  from  the  car;  that  after  he  had  been 
so  removed  he  was  held  by  the  servants  of  the  company, 
and  forcibly  restrained  from  again  returning  to  the 
train,  and  was  so  restrained  until  the  train  resumed  its 
journey;  that  Oklahoma  City  was  one  of  the  regular 
stopping  places  of  the  train;  that  the  usual  stop  was 
25  minutes,  but  on  the  occasion  in  question  the  train 
had  been  delayed  an  hour,  awaiting  the  arrival  of 
another  train. 

There  was  evidence  tending  to  show  that  the  fare 
from  Oklahoma  City  to  Memphis  was  f  15.12,  and  that 
ilefendant  in  error  had  in  his  pocket  at  the  time  he  was 
ejected  from  the  train  the  sum  of  f  18.  There  is  no  tes- 
timony showing  whether  defendant  in  en-or  knew  the 
exact  fare  or  not ;  nor  is  there  any  evidence  showing  that 
the  conductor  informed  defendant  in  error  of  the 
amount,  or  that  he  demanded  it,  and  from  the  attending 
circumstances  Ave  infer  that  he  did  neither. 

The  defendant  in  error  stayed  in  Oklahoma  City  until 
the  next  day  at  10  o'clock,  when  he  boarded  a  train  of 
the  plaintiff  in  error,  and  proceeded  to  Memphis,  paying 
his  fare  as  a  passenger. 

By  reason  of  his  ejection  from  tHe  train,  de- 
fendant in  error's  goods,  left  upon  the  train,  were 
wasted  or  lost,  to  the  value  of  about  f  12,  for  which  he 
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was  compelled  to  account  to  the  Van  Noy  News  Com- 
pany. '-      1 

Upon  these  facts  it  is  insisted,  first,  that,  inasmuch 
as  defendant  in  error  was  clearly  in  the  wrong,  in  that 
he  had  violated  a  rule  of  the  company  for  which  the 
company  had  the  right  to  discharge  him  from  the  ser- 
vice, and  (as  plaintiff  in  error  insists)  eject  him  from 
the  trains,  and  for  which  he  was  so  discharged  and 
ejected,  he  had  no  right  to  again  board  the  train,  and 
then  to  attempt  to  acquire  and  maintain  the  status  of  a 
passenger  by  offering  to  pay  fare.  Counsel  endeavor  to 
support  this  contention  by  reference  to  those  castas 
which  hold  that  when  a  person  upon  a  train,  claiming 
the  rights  of  a  passenger,  has  forfeited  or  failed  to  per- 
fect these  rights  by  a  refusal  to  pay  fare,  and  the  train 
has  been  stopped,  and  the  train  crew  are  in  the  act  of 
putting  him  off  the  train,  such  person  cannot  restore  his 
original  status,  and  acquire  and  perfect  his  rights  as  a 
passenger,  by  then  offering  to  pay  the  legal  fare.  Rail- 
road V.  Hairis,  9  Lea,  180,  186,  187,  42  Am.  Rep.,  668 ; 
Hibbard  v.  N.  Y.  &  E.  R.  Co,,  15  N.  Y.,  455 ;  State  v. 
Campbell,  32  N.  J.  Law,  309;  Hutchinson  on  Carriers, 
sec.  591. 

The  reason  assigned  in  support  of  the  rule  is  that,  if 
one  passenger  might,  by  his  unjustifiable  conduct,  delay 
the  train  to  put  him  off,  another  might  do  the  same 
thing,  and  thus  the  utmost  irregularity  in  the  running 
of  thh  trains  be  produced,  jeopardizing  the  safety  of  the 
company's  property,  and  the  lives  of  all  on  board.     9 
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Lea,  186.  But  the  reason  of  the  rule  would  not  exist, 
and  hence  the  rule  itself  would  not  obtain,  when  the 
train  is  stopped  at  a  regular  station,  as  is  shoi?^Ti  in  the 
present  case.  Toledo,  IF.  cf  IV.  R.  Co.  v.  Wright,  68 
Ind.,  586,  34  Am.  Rep.,  277. 

^  Moreover,  cases  of  the  class  referred  to  do  not  furnish 
a  fair  analogy  for  the  case  we  have  before  us.  While  it 
is  true  that  the  company  had  the  right  to  discharge  the 
defendant  in  error  because  of  his  violation  of  the  rules, 
and,  upon  his  failure  to  pay  fare,  also  to  eject  him  from 
the  train,  it  did  not  have  the  right  to  eject  him  if  he  was 
willing  and  offered  to  pay  fare  to  any  station  ahead. 
One  reason  given  in  many  of  the  cases  for  the  right  of 
ejection  even  though  one  offers  to  pay  fare  after  the 
ejection  is  begun  is  that  the  person  in  question  has,  by 
his  previous  conduct,  broken  the  contract  implied  be- 
tween him  and  the  company,  upon  his  entering  the 
train,  that  it  would  carry  him  to  his  destination  upon 
his  paying  the  fare,  by  his  refusal  to  pay  fare  in  the  first 
instance,  and  that,  thus  having  broken  the  contract  on 
his  part,  he  has  no  status  under  it,  and  is  in  no  position 
to  tender  a  new  contract,  the  company  being  in  the  very 
act  of  enforcing  the  right  accrued  to  it  upon  the  breach. 
The  case,  however,  is  different  in  respect  of  an  employee 
being  carried  as  this  one  was  without  payment  of  fare, 
under  the  terms  of  his  service. 

Upon  the  discharge  of  such  employee,  it  is  true,  his 
right  to  be  transported  without  payment  of  fare  would 
cease,  but  he  would  not  forfeit  his  right  to  remain  upon 
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the  train,  and  to  proceed  as  a  passenger,  upon  the  pay- 
ment of  fare.  The  duty  of  the  conductor,  under  such 
circumstances,  would  be  to  demand  payment  of  fare, 
and  upon  failure  or  refusal  to  pay,  he  would  then  have 
the  right  to  eject  such  discharged  employee.  So,  in  the 
present  case,  the  company  was  in  the  wrong  in  both  the 
first  and  the 'second  ejection — in  the  first,  in  that  the 
conductor  did  not  demand  fare  of  the  defendant  in  error 
to  his  destination,  which  destination  was  known  to  the 
conductor,  or  give  him  the  option  of  paying  fare  to  any 
other  point  between  Oklahoma  City  and  Memphis  that 
he  might  desire,  or  of  leaving  the  train;  in  the  second, 
in  that  he  removed  the  defendant  in  error,  notwithstand- 
ing the  fact  that  he  tendered  fare  to  Shawnee  Town,  and 
subsequently,  before  his  removal,  manifested  a  purpose 
to  go  through  to  Memphis,  and  the  conductor  removed 
him  from  the  train  without  making  a  demand  for  his 
fare. 

We  need  not  consider  what  the  respective  rights  of 
the  company  and  of  the  defendant  in  error  would  have 
been  if  the  conductor  had  "demanded  the  fare,  or  the  de- 
fendant in  error  had  refused,  or. the  train  had  been 
stopped  for  the  purpose  of  putting  him  off,  and  he  had 
then  tendered  the  fare.  No  such  case  appears  in  the 
record. 

It  is  insisted  that  the  court  below  erred  in  giving  the 
following  instruction  to  the  jury,  viz. :  "If  you  find  for 
the  plaintiff  under  the  foregoing  instruction,  you  may 
consider  his  loss  of  goodd,  if  any,  his  loss  of  time,  his 
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mental  and  physical  suffering,  if  any,  his  humiliation  of 
feeling,  and  give  what,  in  your  sound  discretion,  would 
be  a  fair  and  just  compensation." 

We  do  not  think  there  was  any  error  in  this  instruc- 
tion. It  is  said  that  there  was  no  evidence  of  the  value 
of  the  time  lost.  If  so,  then  under  the  well-known  rule 
the  error  will  be  held  innocuous,  unless  the  court  can 
see  that  some  injury  resulted.  In  the  present  case  we 
are  unable  to  see  that  any  injury  resulted. 

It  is  said  that  there  was  no  evidence  to  show  physical 
suffering.  There  was,  however,  some  evidence  upon  this 
subject,  though  slight,  in  the  testimony  of  the  defendant 
in  error  that  he  was  jerked  off  the  car. 

It  is  said  that  the  instruction  was  erroneous,  in  that 
the  jury  were  told  that  they  could  give  as  damages  what, 
in  their  sound  discretion,  would  be  fair  and  just  com- 
pensation; and  that  this  was  contrary  to  the  rule  laid 
down  in  Girdner  v.  Taylor,  6  Heisk.,  244,  246.  In  that 
case,  however,  it  appeared  that  the  circuit  judge  had  in- 
structed the  jury  that  they  could  allow  any  amount  of 
damages  they  should  see  proper,  without  directing  their 
attention  to  the  testimony,  or  indicating  that  they 
should  be  guided  by  it.  In  the  present  case  the  jury 
were  referred  to  the  testimony,  and  what  was  said  in 
the  instruction  in  question  was  said  with  reference  to 
that  testimony,  and  could  not  have  been  misunderstood. 

It  is  insisted  that  the  circuit  judge  erred  in  giving 
the  following  instruction  upon  the  subject  of  punitive 
damages,  viai :    "Whenever  the  element  of  malice  or  op- 
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pression,  or  a  reckless  disregard  of  the  rights  of  others, 
enters  into  a  transaction,  and  when  the  act  is  done  in 
the  strict  line  of  duty  of  the  conductor,  but  done  under 
a  state  of  facts  not  justifying  the  act  done,  and  in  a 
wrongful,  or  perhaps  careless,  manner,  to* the  injury  of 
the  plaintiff,  then  the  law  blends  the  interests  of  society 
with  those  of  the  aggrieved  individual,  and  authorizes 
the  jury  in  its  discretion  to  give  exemplary  damages. 
These  are  allowed  in  addition  to  damages  for  compensa- 
tion or  actual  damages,  to  punish  the  offender,  and  de- 
ter others  from  the  repetition  of  like  offenses." 

« 

We  do  not  consider  this  instruction  as  a  model  of  cor- 
rect expression,  but  there  is  no  reversible  error  in  it 

It  is  said  there  was  no  testimony  to  justify  the  court 
in  giving  a  charge  upon  the  subject  of  punitive  damages, 
and  that,  in  the  absence  of  such  testimony,  no  charge 
upon  that  subject  should  have  been  given ;  citing  Amer- 
icati  Lead  Pencil  Go.  v.  Davis,  108  Tenn.,  257,  66  S.  W., 
1129 ;  Railway  v.  Lea^  90  Tenn.,  574, 18  S.  W.,  268.  But 
there  is  much  evidence  in  the  fact  that  the  defendant  in 
error  was  forcibly  jerked  from  the  train,  and  was  then 
held  and  restrained  of  his  liberty  by  the  company^s  ser- 
vants. 

Objection  is  taken  to  the  language,  "and  when  the  act 
is  done  in  the  strict  line  of  duty  of  the  conductor.'^  By 
this  language,  in  the  connection  in  which  it  was  used, 
the  circuit  judge  intended  to  indicate  to  the  jury  (and 
correctly)  that  the  act  or  acts  complained  of  must  have 
been,  not  of  a  character  lying  outside  of  the  scope  of  the 
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employment  of  the  conductor  as  a  servant  of  the  com- 
pany, but  of  a  character  falling  under  that  employment, 
but  not  justified  by  the  facts  of  the  particular  case;  and, 
moreover,  was  done  in  a  malicious  or  oppressive  way,  or 
in  reckless  disr^ard  of  the  rights  of  others.  Railroad 
v.  Garrett,  8  Lea,  438,  449,  41  Am.  Rep.,  640. 

Objection  is  taken  to  the  expression  "or  perhaps  care- 
less manner.".  This  expression  together  with  the  pre- 
ceding one,  was  copied  by  his  honor  from  the  opinion  of 
this  court  in  the  case  of  Railroad  v.  Garrett,  supra. 

The  whole  passage  is  as  follows :  "There  is  no  class 
of  cases  where  the  doctrine  of  exemplary  damages  can 
be  more  beneficially  applied  than  in  the  case  of  railroad 
corporations  in  their  capacity  as  common  carriers  of 
passengers.  We  see  no  reason  to  go  over  the  cases  in 
other  States  to  find  support  for  this  view.  It  is  sound, 
in  our  judgment,  and  needs  no  further  discussion.  It 
is  proper  to  say  that  the  case  of  Nashville  &  Chatta- 
nooga Railroad  v.  Starnes,  9  Heisk.,  53,  24  Am.  Rep., 
296,  did  not  intend  to  announce  any  contrary  general 
doctrine,  and  does  not,  when  considered  in  connection 
with  the  facts.  So  far  from  limiting  the  liability  of  a 
railroad  company  for  the  acts  of  ltd  servants,  when  an 
injury  is  done  in  the  performance  of  the  duties  of  their 
positions,  it  was  extended  in  that  case  to  the  act  of  the 
servant  in  wantonly  and  for  mischievous  purposes  using 
the  engine  of  the  company  to  alarm  horses  in  a  wagon 
(a  proposition  the  writer  of  the  opinion  thinks  a  very 
doubtful  c^e).     In  a  case  like  that,  however,  it  was  said 
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the  company  should  not  be  liable  for  vindictive  damages, 
because,  says  the  judge:  '*The  act  complained  of  was 
manifestly  done  without  the  defendant's  knowledge  or 
consent,  and  was  the  willful  and  unauthorized  act  of 
the  servant  alone/  Whether  that  be  correct  or  not  in 
reference  to  the  facts  of  that  case,  we  need  not  now  de- 
termine, but  it  has  no  application  whatever  to  the  case 
before  us,  when  the  act  was  done  in  the  strict  line  of  the 
duty  of  the  conductor,  but  was  done  under  a  state  of 
facts  not  justifying  the  act  done,  and  in  a  wrongful,  op 
perhaps  careless,  manner,  to  the  injury  of  the  plaintiff/' 

There  can  be  no  doubt  that  the  word  "careless"  here 
was  a  misprint  for  the  word  "reckless/'  The  facts  re- 
cited in  the  opinion  in  respect  of  which  the  passage 
above  quoted  was  used  show  that  the  word  "careless'^ 
was  wholly  inappropriate,  and  that  the  judge  writing 
the  opinion  intended  to  use,  and  no  doubt  did  use,  the 
word  "reckless/* 

The  word  "careless,"  therefore,  appearing  in  the 
charge  in  question,  was  not,  strictly  speaking,  a 
correct  word  to  express  the  meaning  intended; 
but  it  could  not  have  misled  the  jury,  because 
in  the  connection  in  which  it  was  used  it  must  have  con- 
veyed to  their  minds  the  meaning  carried  by  the  word 
"reckless;"  not  the  idea  of  negligent  indifference,  but 
without  care  of  consequences  or  for  the  rights  of  the 
person  ejected. 

It  is  next  insisted  that  the  verdict  was  excessive.  We 
do  not  think  so. 
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We  have  thus  disposed  of  the  substance  of  all  of  the 
errors  assigned,  except  the  third,  concerning  the  exclu- 
sion of  certain  evidence.  We  think  this  testimony  was 
so  clearly  incompetent  that  we  need  not  extend  this 
opinion  by  discussing  it  here. 

It  results  that  the  judgment  of  the  court  below  must 
be  affirmed. 


« 
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Hannah  Ressleb  et  al.  v.  Fidelity  Mutual  Life  In-     nl?  571 

^  hll7     57 

subance  Company. 
{Jackson.    April  Term,  1903.) 

1.  LIFE  INSUBANOE.  Failure  to  pay  premium  note  avoids 
policy,  when  so  stipulated  in  policy. 
A  policy  of  Insurance,  containing  a  stipulation  to  the  effect  that 
the  nonpayment,  at  maturity  of  any  premium  note,  given  by 
the  assured,  and  accepted  by  the  insurer,  would  forfeit  the 
policy,  is  rendered  void  and  noneuforceable  by  the  nonpayment 
of  the  note  at  maturity.    {Post,  p.  414.) 

Oases  cited  and  approved:  Thompson  v.  Insurance  Company,  104 
U.  S.,  252;  Insurance  Company  v.  Pendleton,  112  U.  S.,  696; 
Pitt  V.  Insurance  Company,  100  Mass.,  600. 

a.  SAME.  Tailure  to  pay  premium  avoids  policy,  when  so  stipu- 
lated in  the  note  and  the  receipt  therefor,  though  not  so  stipu- 
lated in  the  policy. 
Where  a  policy  of  insurance  contains  no  stipulation  to  the  effect 
that  nonpayment  at  maturity  of  the  premium  note,  given  by 
the  assured,  and  accepted  by  the  insurer,  would  forfeit  the 
policy,  still,  where  a  note,  given  in  payment  of  the  premium, 
provides  that  if  it  be  not  paid  at  maturity  the  policy  shall  be 
void,  and  the  receipt  given  for  the  note  states  that  it  is  agreed 
that  a  past-due  note  is  not  payment,  and  any  obligation  given 
In  exchange  for  the  receipt  when  not  paid  at  maturity,  shall 
render  the  receipt  and  policy  void,  the  policy  is  rendered  void 
and  noneuforceable  by  failure  to  pay  the  premium  note  at  ma- 
turity.   iPoat,  pp.  4ia-421.) 
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Cases  cited  and  approyed:  Klein  ▼.  Insurance  Company,  104  U. 
8.,  88;  Holly  y.  Insurance  Company,  105  N.  T.,  437;  Insurance 
^Company  y.  Lewis,  187  TJ.  8.,  835;  Thompson  y.  Insurance  Com- 
pany,  104  U.  8.,  252;  Insurance  Company  y.  Pendleton,  112  TJ, 
8.,  696;  Kerns  y.  Insurance  Company,  86  Pa.,  171;  Insurance 
Company  y.  Meyers  (Ky.),  59  8.  W.,  30;  Insurance  Company  y. 
Pentecost  (Ky.),  49  S.  W.,  425;  Gorton  y.  Insurance  Company, 
39  Wis.,  121. 

Cases  cited,  distinguished  and  approyed:  Insurance  Company  y. 
Hardle,  37  Kan.,  674;  McAllister  y.  Insurance  Company,  101 
Mass.,  558;  Insurance  Company  y.  BarracUff,  45  N.  J.  Law,  543; 
Flthlan  y.  Insurance  Company,  4  Mo.  App.,  386;  Insurance  Com- 
pany y.  French,  80  Ohio  8tate,  240. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
P.  H.  Heiskell^  Chancellor. 

Henry  Craft  and  WiiiKERSON  &  McOeheb^  for  Bes- 
sler  et  al. 

R.  L.  Bartels,  for  Insurance  Company. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court. 
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On  the  seventh  of  December,  1891,  the  defendant  is- 
sued its  i)olicy  of  insurance  for  the  sum  of  f  1,000,  and 
for  the  period  of  twenty  years  from  its  date,  upon  the 
life  of  Daniel  N.  Bessler.  The  premiums  on  the  policy 
were  payable  on  the  seventh  day  of  each  December.  The 
insured  paid  all  the  accruing  premiums  up  to  and  inclu- 
sive of  the  one  due  on  the  seventh  day  of  December,  1899, 
thus  carrying  his  policy  for  the  next  ensuing  year.  For 
the  premium  due  on  the  seventh  of  December,  1900,  he 
gave  his  promissory  note  to  the  company,  payable  on 
the  seventh  of  February,  1901.  This  note  was  not  paid, 
nor  was  the  premium  that  was  due  on  the  seventh  of 
December^  1901. 

On  the  twenty-eighth  day  of  December,  1901, 
the  insured  died.  Soon  after  his  death,  a  de 
mand  was  made  upon  the  insurer  for  blank  proofs  of 
loss,  which  was  refused,  upon  the  ground,  as  asserted  by 
the  defendant  company,  that  the  policy  had  lapsed  and 
was  no  longer  a  valid  or  subsisting  contract.  The  result 
was  the  institution  of  the  present  suit. 

The  ground  upon  which  payment  is  resisted  is  that 
the  note  given  for  the  premium  due  in  December,  1900, 
contained  a  provision  that,  in  the  event  it  was  not  paid 
at  maturity,  the  policy  in  question  "should  be  ipso  facto 
null  and  void,  without  notice  to  the  maker  and  without 
any  act  on  the  part  of  the  company,"  and  should  "re- 
main so  until  reinstated  as  provided  by  its  terms." 

Contemporaneous  with  the  making  and  acceptance  of 
this  note,  a  receipt  was  given  to  the  assured,  upon  the 
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face  of  which  was  marginally  printed  the  following 
words :  "Notice  to  Policy  Holders :  ...  It  is  un- 
derstood and  agreed  that  a  protested  check,  op  past-due 
note  or  obligation  of  any  kind,  is  not  payment,  and  that 
any  obligation  given  in  exchange  for  this  receipt,  when 
dishonored  or  not  paid  at  maturity,  shall  render  the  re- 
ceipt and  said  policy  absolutely  void."  It  is  conceded 
by  the  solicitors  of  the  complainants  that,  had  the  policy 
contained  a  stipulation  to  the  eflfect  that  the  nonpay- 
ment at  maturity  of  any  note  given  by  the  assured  and 
accepted  by  the  company  would  forfeit-the  policy,  then 
this  defense  would  be  maintainable.  That  this  is  true 
is  well  settled  by  the  authorities.  Thompson  v.  Insur- 
ance Co.,  104  U.  S.,  252,  26  L.  Ed.,  765;  Insurance  Co,  v. 
Pendleton,  112  U.  S.,  696,  5  Sup.  Ct,  314,  28  L.  Ed., 
866;  Pitt  V.  Insurance  Co,,  100  Mass.,  500.  But,  as  it 
contains  no  such  stipulation,  it  is  insisted  that  its  ab- 
sence or  omission  manifests  the  intention  of  the  com- 
pany to  keep  the  policy  alive,  upon  receiving  payment 
of  the  premium  by  note,  and  that  the  courts  will  not 
permit  this  intention  to  be  defeated  by  an  inconsistent 
condition  subsequent  contained  in  the  note,  a  mere  col- 
lateral agreement. 

As  to  this  insistence  it  may  be  said,  in  a  general  way, 
that  promptness  in  the  payment  of  premiums  is  essen- 
tial to  the  success  of  an  insurance  company.  To  the 
fund  derived  from  premiums  the  company  must  look  to 
meet  expenses  incurred  in  its  operation,  and  to  the  cre- 
ation of  a  reserve  to  be  held  for  payment  of  losses  when 
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they  occur.  No  company  could  remain  long  solvent,  if 
the  rights  of  the  policy  holder  were  preserved  for  him 
notwithstanding  his  delinquency,  and  the  insurer  be  left 
to  recover  the  premium  due,  through  the  tedious  process 
of  the  courts,  with  the  risk  of  encountering  an  insolvent 
debtor  after  judgment.  To  enforce  promptness,  clauses 
of  forfeiture,  under  some  form  or  other,  are  usually 
found  in  contracts  of  insurance;  and  these  clauses  are 
enforced  by  the  courts,  unless  in  some  way  waived  by 
ths  insurer. 

As  was  said  in  Klein  v.  New  York  Ins.  Co,,  104  U.  S., 
88,  26  L.  Ed.,  662,  "If  the  assured  can  neglect  payment 
at  maturity,  and  yet  suffer  no  loss  or  forfeiture,  prem- 
iums will  not  be  punctually  paid.  .  .  .  The  provis- 
ion, therefore,  for  the  release  of  the  company  from  lia- 
bility on  a  failure  of  the  insured  to  pay  the  premiums 
when  due,  is  of  the  very  essence  and  substance  of  the 
contract  of  life  insurance.  To  hold  the  company  to  its 
promise  to  pay  the  insurance,  notwithstanding  the  de- 
fault of  the  assured  in  making  the  payment  of  the  prem- 
ium, is  to  destroy  the  very  substance  of  the  contract/^ 

It  is  difficult,  if  not  impossible,  to, see  why  this  clause 
providing  for  forfeiture,  when  found  in  the  policy, 
should  be  enforced,  and  not  a  similar  provision  in  a  note 
for  the  premium,  which,  waiving  its  strict  right  to  de- 
mand payment  in  cash,  for  the  accommodation  of  the 
policy  holder,  it  receives  and  thus  indulges  him  by  an 
extension  of  time. 
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Fop  the  extension  of  time,  as  well  as  the  premium  due, 
furnishes  the  consideration  of  the  note. 

Such  a  transaction  is  as  if  the  policy  holder  should 
say  to  the  company  that  he  was  unable  to  pay  promptly, 
but  desired  indulgence  in  order  to  save  his  insurance, 
and  the  company  replied  that  indulgence  would  be  given 
and  his  note  would  be  accepted,  upon  the  condition,  how- 
ever, that  a  forfeiture  would  be  declared  if  the  note  was 
not  paid  at  maturity.  Upon  an  acceptance  of  this  prop- 
osition, a  note  is  executed  containing  the  condition,  and 
a  receipt  is  given  to  the  assured,  calling  his  attention  to 
the  necessity  of  strict  payment  in  order  to  avoid  for- 
feiture of  his  policy.  In  such  a  case,  it  would  seem  that 
the  policy,  the  note,  and  the  receipt  were  all  to  be  looked 
to,  to  ascertain  the  agreement  of  the  parties,  and  that, 
questions  of  waiver  out  of  the  way,  the  courts  would  en- 
force a  forfeiture  for  nonpayment  as  stringently  as 
where  the  policy  by  itself,  or  together  with  the  note, 
stipulated  for  such  a  result. 

It  may  be  granted,  however,  that  there  are  cases  re- 
lied on  by  complainants  which  give  some  color,  but,  ui)on 
examination,  no  substantial  support,  as  we  think,  to 
their  contention. 

Among  them  is  that  of  Dwelling  House  Ins,  Co.  v. 
HardiCy  37  Kan.,  674,  16  Pac,  92.  In  the  note  accepted 
for  the  premium  in  that  case,  the  condition  was  that 
upon  a  failure  to  pay  when  due  the  risk  should  cease 
and  determine,  as  "provided  in  the  policy.^'  The  com- 
pany defended  upon  the  ground  that,  as  the  note  was 
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not  paid  at  maturity,  the  rights  of  the  assured  were  for- 
feited. The  facts  were  that  after  the  loss  occurred,  as 
well  as  after  its  maturity,  the  assured  paid  the  note  to 
an  agent  of  the  insurance  company  authorized  to  receive 
payment.  While  there  are  some  general  expressions  in 
the  opinion  which  warrant  the  contention  of  the  appel- 
lants, yet  we  think  there  was  no  purpose  to  announce 
any  such  general  rule  as  is  now  insisted  on ;  but  its  au- 
thority is  to  be  confined  to  the  facts  of  the  case.  The 
court  makes  the  case  turn  upon  the  peculiarity  of  the 
phrase',  contained  in  the  note,  that  upon  the  failure  to 
pay  this  obligation  the  risk  should  determine  "as  pro- 
vided  in  the  policy,"  coupled  with  the  failure  of  the  pol- 
icy to  provide  for  such  determination. 

The  court  said :  "The  policy  took  effect  upon  the  re- 
ceipt and  acceptance  of  the  note.  ...  It  was  com- 
petent for  the  parties  to  pay  and  accept  payment  of  the 
premium  in  the  form  of  a  note,  and  this  appears  to  have 
been  done.  This  purpose  was  also  evinced  by  the  com- 
pany in  the  collection  of  the  note.  The  bank  was  its 
agent  for  collection,  and  the  note  had  matured  some  time 
before  the  collection  was  made.  Instead  of  .  .  . 
declaring  the  policy  at  an  end  when  default  was  made, 
and  collecting  such  portion  of  the  premium  as  the  com- 
pany r^arded  to  have  been  earned,  it  allowed  the  liote 
to  run,  and  then  collected  the  entire  amount  of  principal 
and  interest.^' 

We  think  the  case  of  McAllister  v.  New  England  Mut. 

110  Tenn— 27 
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Life  Ina.  Co.,  101  Mass.,  558,  3  Am.  Rep.,  404,  when  ex- 
amined, gives  even  less  warrant  to  this  contention. 
There  the  premium  was  paid,  part  in  cash  and  the  bal- 
ance by  the  execution  of  two  notes  by  the  assured,  one 
due  in  six  months  and  the  other  in  five  years  from  date. 
Neither  the  policy  nor  the  six-months'  note  provided  for 
a  forfeiture  upon  the  nonpayment  of  this  note.  The 
note  at  five  years  did.  The  first  note  was  not  paid,  and 
the  assured  died  before  the  next  annual  premium  ac- 
crued. Unquestionably  the  court  was  right  in-  holding 
that  under  this  state  of  facts  the  rule  of  the  forfeiture 
could  not  be  invoked. 

Trade  Ins.  Co.  v.  Barracliff,  45  N.  J.  Law,  543,  46  Am. 
Rep.,  792,  and  Fithian  v.  N.  W.  L.  Ins.  Co.,  4  Mo.  App., 
386,  were  determined  upon  their  peculiar  facts,  and 
therefore  cannot  be  taken  as  authority  by  complainants. 

The  case  of  Mut.  Life  Ins.  Company  v.  French,  30 
Ohio  St.,  240,  27  Am.  Rep.,  443,  adopting  the  view  that 
a  distinction  was  to  be  made  between  a  policy  which  pro* 
vided  for  a  forfeiture  upon  nonpayment  of  a  note  given 
for  a  premium  and  one  which  did  not,  held  in  the  latter 
case,  where  the  stipulation  was  found  alone  in  the  note, 
that  while  the  policy  was  not  ipso  facto  void  upon  the 
failure  to  pay  such  note,  yet  the  insurer  could  avoid  it 
by  giving  distinct  notice  to  the  assured  that  he  claimed 
such  a  forfeiture.  This  case,  it  will  be  seen,  required 
an  aflBrmative  act  to  make  the  forfeiture  complete. 

If  this  were  held  to  be  sound,  the  defendant  com- 
pany here  could  maintain  its  defense,  for  it  gave  notice 
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to  the  assured  of  the  lapse  of  his  policy  by  reason  of  his 
neglect  to  pay  his  note,  and  urged  him  to  undergo  a 
medical  examination  and  reinstate  himself  as  a  policy 
holder  according  to  the  condition  of  his  policy.  To  the 
letter  containing  this  notice  he  made  no  reply. 

But  we  do  not  think  either  view  is  sound.  On  reason 
and  authority,  we  hold  the  policy  in  this  case  void,  and 
the  rights  of  the  assured  absolutely  ended  when  his  note 
matured  and  was  unpaid. 

Holly  V.  Mutual  Life  Ins.  Co.,  105  N.  Y.,  437,  11  N. 
E.,  507,  involved  a  policy  which  provided  that  after  three 
annual  premiums  had  been  paid,  should  the  assured  fail 
in  any  payment  thereafter,  upon  a  surrender  of  the  pol- 
icy  within  thirty  days  after  such  unpaid  premiums  came 
due,  the  company  would  issue  a  paid-up  policy  for  the 
premiums  paid.  In  that  case,  the  assured  paid  more 
than  three  annual  premiums  and  then  defaulted.  The 
defendant  company,  however,  accepted  his  note  for  the 
premium  due,  which  contained 'this  clause:  "All  claims 
to  future  insurance  and  all  benefits  whatever  which 
full  payments  in  cash  of  said  premium  would  have  se- 
cured, shall  become  immediately  void  and  be  forfeited 
.  .  .  if  this  note  is  not  paid  at  maturity."  The  note, 
not  being  paid  when  due,  was  renewed.  This  second 
note,  with  a  similar  condition,  matured  and  was  not 
paid.  Afterwards  the  assured  offered  to  pay  it,  but  the 
company  declined  to  accept  payment,  claiming  the  pol- 
icy was  forfeited.  Action  was  then  brought  to  compel 
the  company  to  issue  a  paid-up  policy;  but  the  court 
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held  that,  upon  the  failure  to  pay  the  note,  the  forfeiture 
of  the  policy  at  once  attached,  and  the  assured  lost  all 
right  to  any  further  insurance. 

:  In  Iowa  Life  Ins.  Co,  v.  Lewis,  187  U.  S.,  335,  23  Sup. 
Ct,  126,  47  L.  Ed.,  — y  the  supreme  court  of  the  United 
States  has  had  occasion  to  examine  this  question  and 
the  cases  theretofore  decided  by  that  court,  including 
those  of  Thompson  v.  Insurance  Co.,  104  TJ.  S.,  252,  26 
L.  Ed.,  765,  and  Insurance  Go.  v.  Pendleton,  112  U.  S., 
696,  5  Sup.  Ct.,  314,  28  L.  Ed.,  866,  relied  on  by  appel- 
lants in  this  case,  and  its  conclusions  are  found  in  the 
syllabi,  as  follows:  "(1)  A  notice,  on  the  back  of  a 
premium  receipt,  that,  if  a  note  is  given  for  payment  of 
premium  and  is  not  paid  at  maturity,  the  policy  shall 
determine,  constitutes  a  part  of  the  contract  of  insur- 
ance, where  such  receipt  states  on  its  face  that  it  is  sub- 
ject to  the  terms  of  the  contract  and  the  conditions  on 
the  back,  which  the  assured  is  directed  to  read.  (2) 
A  policy  of  life  insurance  is  forfeited,  without  any  af- 
firmative action  on  the  part  of  the  insurance  company, 
by  the  failure  to  pay  at  maturity  a  note  given  for  the 
payment  of  the  premium,  which  was  accepted  on  condi- 
tion that,  if  not  paid  at  maturity,  the  policy  shall  cease 
and  determine. '^ 

In  line  with  these  cases  are  those  of  Kerns  v.  New 
Jersey  Mut,  etc.,  Company,  86  Pa.,  171,  Insurance  Co. 
V.  ilycrsy  59  S.  W.,  30,  Insurance  Co.  v.  Pentecost,  49 
S.  W.,  425  (those  last  two  cases  having  been  decided  by 

the  Supreme  Court  of  Kentucky),  and  Gorton  v.  Insur- 
ance Co.^  39  ^'ig.^  121. 
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There  being  no  waiver  in  the  case  at  bar,  we  are  satis- 
fied that  all  the  rights  of  the  assured  ceased  by  and  upon 
failure  to  pay  his  note.  This  renders  it  unnecessary  for 
us  to  consider  other  questions  discussed. 

The  result  is  that  the  decree  of  the  chancellor,  dis- 
missing the  bill|  is  affirmed,  with  costs. 
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no    422 
J  116     611 

1 116  613    W.  Q.  WiLKiNs  et  al.  v.  Chicago,  St.  Louis  &  New 

|fll6    614  ' 

i  lij  ll\  Orleans  Railroad  Company  et  al. 

{Jackson.    April  Term,  1903.) 

1.    STABE  DB0I8I8.    Decisions  lon^  acquiesced  in  and  estaUish- 
in^  rules  oi  property  will  not  be  ovezruled.  * 

While  a  court  should  not  hesitate  to  overrule  a  decision  which 
has  been  recently  made,  when  fully  convinced  that  it  is  errone- 
ous rather  than  perpetuate  error,  yet  a  very  different  principle 
prevails  when  it  has  been  acquiesced  in  for  many  years,  and 
has  established  a  rule  of  property;  and  in  such  case  it  should 
not  be  disturbed,  indepentent  of  any  doubts  that  may  be  enter- 
tained of  its  correctness.  A  greater  evil  can  scarcely  be 
imagined  than  the  habitual  fluctuation  in  judicial  opinion  as  to 
questions  affecting  the  rights,  and  regulating  the  .conduct  of  a 
whole  community  in  relation  to  real  property.  When  a  decision 
or  a  series  of  decisions  have  established  a  rule  of  property,  and 
more  particularly  a  rule  affecting  the  title  to  real  estate,  which 
has  become  generally  known,  and  has  been  acted  upon,  such  a 
landmark  should  not  be  disturbed.    {Post,  pp.  455-461.) 

Cases  cited  and  approved:  Napier  v.  Simpson,  1  Tenn.,  448;  Tal- 
bot V.  McQavock,  1  Yerg.,  277;  Nelson  v.  Allen,  1  Yerg.,  376; 
Vance  v.  McNairy,  3  Yerg.,  197;  Mitchell  v.  Lipe,  8  Yerg.,  179; 
Atkinson  v.  Dance,  9  Yerg.,  427;  State  v.  Hicks,  9  Yerg.,  486; 
Thompson  v.  Watson,  10  Yerg.,  368;  Smith  v.  McCall,  2  Humph., 
163,  166;  Sherfy  v.  Argenbright,  1  Heisk.,  143;  State,  ex  reL,  v. 
Whltworth,  8  Lea,  594;  Case  v.  Joyce,  89  Tenn.,  337;  Pollock  v. 
Farmers  Loan  ft  Trust  Company,  158  U.  S.,  689;  Sparrow  v. 
Kingman,  1  N.  Y.,  242. 
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3.  SAME.  Same.  Oaae  in  Judgment. 
A  decision  of  the  supreme  court  that  a  city  was  not  bound  by 
designation,  on  a  map  or  plan,  Indicating  that  dedicated  prop- 
erty was  Intended  by  the  original  proprietors  to  be  used  for  a 
promenade,  but  that  the  city  took  the  property  as  Its  own  cor- 
porate property,  acquiesced  In  for  sixty-nine  years,  and  treated 
as  respects  the  particular  land  as  establishing  a  rule  of  prop- 
erty, on  the  faith  of  which  rights  have  been  acquired,  will  not 
be  disturbed  on  a  bill  filed  by  property  owners  seeking  to  en- 
join contracts  by  the  city  affecting  the  property,  on  the  ground 
that  the  city  In  respect  thereto  sustains  toward  complainants 
the  relation  of  trustee.  {Post,  pp.  427-455,  and  especially  451- 
455.) 

Cases  cited  and  approved:  Memphis  v.  Wright,  6  Yerg.,  497; 
Hardy  v.  Memphis,  10  Helsk.,  127;  Adams  v.  Memphis,  2  Cold., 
645;  Napier  v.  Simpson,  1  Tenn.,  448;  Talbot  v.  McOavock,  1 
Yerg.,  277;  Nelson  v.  Allen,  1  Yerg.,  376;  Vance  v.  McNairy,  3 
Yerg.,  197;  Mitchell  v.  Lipe,  8  Yerg.,  179;   Atkinson  v.  Dance, 

9  Yerg.,  427;  State  v.  Hicks,  9  Yerg.,  486;  Thompson  v.  Watson, 

10  Yerg.,  368;  Smith  v.  McCall,  2  Humph.,  163,  166;  Sherfy  v. 
Argenbright,  1  Helsk.,  143;  State,  ex  rel.,  v.  Whitworth,  8  Lea, 
594;  Case  v.  Joyce,  89  Tenn.,  337;  Pollock  v.  Farmers  Loan  & 
Trust  Company,  158  U.  S.,  689;  Sparrow  v.  Kingman,  1  N.  Y., 
242. 

S5.  SAMS.  Same.  Same.  Were  the  question  new,  it  would 
probably  be  held  otherwise. 
Where  the  proprietors  dedicated  to  a  city  a  strip  of  land  indicated 
on  a  town  map  or  plan  as  the  "Public  Promenade,"  and  the 
"Public  Landing,"  by  the  registration  of  the  map,  which  was  ac- 
cepted by  the  city,  it  would  probably  be  held,  if  the  question 
were  new,  that  the  public  promenade  became  at  once,  upon  the 
acceptance  by  the  city,  a  perpetual  pleasure  ground  for  the 
people  of  the  city,  and  that  the  municipal  authorities  had  no 
power  to  sell  it,  or  donate  it,  or  in  any  manner  contract  it  away, 
for  railway  purposes,  or  for  any  purpose  foreign  to  ^hat  indl- 
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cated  by  the  name  which  the  original  proprietors  gave  to  it,  and 
that  the  legislature  itself  ooald  not,  acting  constitutionally, 
empower  the  city  authorities  to  make  any  such  disposition  of 
it,  since  that  would  be  a  disposition  of  the  property  of  the  citi- 
sens  of  the  city  without  their  consent,  and  that  a  court  of  equity 
should  enforce  the  execution  of  such  a  trust,  but  the  question 
was  settled  as  stated  in  the  second  headnote  in  favor  of  the 
city's  absolute  ownership,  and  adverse  to  the  rights  of  the  citi- 
zens as^  beneficiaries  of  the  promenade  as  a  pleasure  ground. 
iPoH,  pp.  449461,  455.) 

Cases  cited,  approved  generally:  Hardy  v.  Memphis,  10  Heisk., 
127;  Jacksonville  v.  Railroad,  67  111.,  544;  Cincinnati  v.  White, 
6  Pet,  431;  Watertown  v.  Cowen,  4  Paige,  510;  Leclercq  v. 
Gallipolis,  7  Ohio  (7  Ham.),  217,  pt.  1;  Carter  v.  Chicago,  57 
111.,  287;  Pierce  v.  Thompson,  48  Mo.,  361;  Warren  v.  Lynn 
City,  22  Iowa,  351;  New  Orleans  v.  United  States,  10  Pet.,  662; 
Church  V.  Portland  (Or.),  23  Pac,  528,  6  L.  R.  A.,  259;  Stunner 
V.  Randolph  County  (W.  Va.),  26  S.  E.,  532,  36  L.  R.  A.,  300; 
Rowzee  v.  Pierce  (Miss.),  23  South.,  307,  40  L.  A.  R.,  403,  65 
Am.  St  Rep.,  625. 

4.  KUNICIPAL  CO&PORATIONS.  Police  powers  cannot  be  sur- 
rendered, removal  of  obstructionB  from  streets  by  bill  in  equity 
or  by  indictment. 
A  city  can  not  legally  annul  the  police  powers  which  it  possesses, 
or  for  any  consideration  agree  to  forego  them.  The  authority 
is  ample  for  the  removal  of  obstructions  upon  the  streets,  on 
application  of  the  State  by  bill  In  equity,  or  by  indictment  in 
the  criminal  court  for  the  punishment  of  the  offender  and  the 
abatement  of  the  nuisance.    {Post,  pp.  461-463.) 

Cases  cited  and  approved:  Railroad  v.  Chicago,  96  111.,  627;  At- 
torney-General V.  London,  8  Beav.,  270;  Attorney-General  v. 
Forbes,  2  Myl.  ft  C,  123;  Attorney-General  v.  Galway,  1  MoUoy, 
103;  United  States  v.  Duluth,  1  Dill.,  469,  Fed.  Cas.  No.  15001; 
People  V.  St.  Louis,  10  111.,  351;  Newark  Aqueduct  Board,  v. 


2  Gates]  APEIL  TERM,  1903.  425 


Wllkins  v.  Railroad. 


Passaic,  45  N.  J.  Bq.,   893;    Georgetown  t.   Alexandria  Canal 
Ck>mpany,  12  Pet.,  91. 

5.  SAME.  Landowners  having  no  special  or  peculiar  interest 
cannot  enjoin  execution  of  city  contracts,  because  they  ran  lor 
a  Ion!iBr  time. 
Landowners,  haying  no  special  or  peculiar  Interest  different  from 
that  of  other  inhabitants  of  the  city  as  to  the  length  of  time 
city  contracts'  have  to  run,  or  as  to  the  closing  of  the  streets, 
have  no  right  to  present  a  bill  upon  these  subjects  for  the  pur- 
pose of  restraining  the  execution  of  the  contracts,  because  of 
the  long  time  they  have  to  run,  nor  because  under  such  con- 
tracts the  streets  are  closed  or  obstructed.    {Post,  pp.  463-464.) 

Case  cited  and  approved:    Patton  v.  Chattanooga,  108  Tenn.,  197. 

0.  SAMB.  Landowners  having  no  land  abutting  on  streets  have 
no  special  or  peculiar  interest  authori2dng  their  suit  to  enjoin 
dosing  of  such  streets. 
Landowners  who  do  not  own  any  land  abutting  on  streets  about 
to  be  closed  by  a  contract  with  the  city  affecting  the  streets, 
have  no  special  or  peculiar  interest  authorizing  them  to  main- 
tain a  bill  to  restrain  the  execution  of  such  contract  {Post, 
pp.  464-465.) 

Cases  cited  and  approved:  Brumit  v.  Railroad,  106  Tenn.,  124, 138; 
Patton  V.  Chattanooga,  108  Tenn.,  197. 

7.  8AMB.  Owner  of  land  abutting  on  streets  may  sue  for 
damages  for  obstruction^  and  owner  of  fee  therein  is  entitled  to 
compensation  for  occupancy  by  steam  railroad. 
Where  there  Is  an  obstruction  put  upon  a  street  which  unlawfully 
Impairs  the  easement  of  access  of  an  abutting  owner  to  his 
property,  he  may  have  his  action  for  damages,  and,  from  time 
to  time,  continuous  actions  of  this  character,  until  the  nuisance 
Is  abated;  and  if  he  owns  the  fee  to  the  center  of  the  street, 
and  a  new  or  additional  burden  is  put  upon  it,  as  the  imposi- 
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Uon  of  a  steam  railway,  he  may  have  compensation  for  the 
yalue  of  his  property  so  taken.    (Post,  pp.  464-465.) 

Cases  cited  and  approved:  Railroad  v.  Bingham,  S7  Tenn.,  522; 
Harmon  t.  Railroad,  87  Tenn.,  614;  Railroad  y.  Doyle,  88  Tenn.. 
747. 

8.  SAMS.    Bi^ht  of  city  to  abandon  streets,  or  to  sell  where  it 
owns  fee;  right  of  access  by  abutting  owner. 

A  city  has  the  right  to  abandon  a  street,  that  is,  its  easement  of 
way  which  it  holds  in  trust  for  the  public,  if  for  the  public  in- 
terest, and  upon  such  abandonment  the  fee  reverts  to  the  own- 
ers; but  tbe  city  can  not  sell  the  land  covered  by  the  street 
unless  it  owns  the  fee,  and  can  not  even  then  do  so  in  such  way 
as  to  debar  an  adjoining  owner  from  having  access  to  his  lot 
over  the  same,  or  at  least  over  so  much  as  leads  from  his  lot 
to  the  next  adjoining  public  street  on  each  side.  (Post,  pp.  464- 
465.) 

Cases  cited  and  approved:  State  v.  Taylor,  107  Tenn.,  455;  At- 
torney-General V.  Railroad  Company,  19  N.  J.  Eq.,  394. 

9,  SAME.    Interference  by  State,  where  city  exceeds  its  corporate 
powers. 

If  a  city  has  exceeded  its  corporate  powers  in  making  contracts 
for  too  long  a  time,  or  in  closing  its  streets,  the  matter  is  one 
for  interference  or  correction  by  the  State,  upon  a  bill  filed  for 
that  purpose  by  the  attorney-general,  and  a  citizen  can  not 
maintain  such  action  unless  he  has  a  special  or  peculiar  inter- 
est in  the  matter.    (Post,  pp.  463-465.) 


FROM  SHELBY. 
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Appeal  from  the  Chancery  Court  of  Shelby  County. — 
P.  H.  HEiSKELLy  Chancellor. 

Cabboll,  MgEellab  &  Bullington,  for  Wilkins  et  ah 

J.  M.  Dickinson,  Coopeb,  Hibsh  &  Coopeb,  and  W.  B. 
Hendebson^  for  Railroad  Company  et  al. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  case  comes  before  us  on  bill  and  demurrer.  The 
:all^ations  of  the  bill  necessary  to  be  noted  are  the  fol- 
lowing : 

That  the  city  of  Memphis  as  originally  laid  out  was 
the  west  part  of  the  Rice  grant,  and  its  site  appeared  as 
a  town  reserve  on  a  plat  attached  to  the  deed  of  parti- 
tion between  the  propietors  of  that  grants  which  was 
:surveyed  on  the  twenty-eighth  day  of  July,  1820,  as  ap- 
pears of  record  in  the  register's  office  of  Shelby  county ; 
that  the  plat  or  map,  as  originally  laid  out  in  1819, 
showed  between  Bayou  Gayoso  on  the  north  and  Jack- 
son street  on  the  south  an  area  or  strip  of  ground  desig- 
nated as  a  public  landing,  and  between  Jackson  street 
•on  the  north  and  Union  street  and  Howard  Row  on  the 
south,  and  Mississippi  Row  (now  Front  street)  on  the 
east,  and  the  bank  of  the  Mississippi  river  on  the  west, 
a  strip  of  land  designated  as  the  "Public  Promenade," 
and  that  these  words  indicated  unmistakably  the  pur- 
pose of  the  proprietors ;  that  by  this  map  they  dedicated 
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the  said  landing  and  promenade,  as  well  as  the  streets, 
to  the  use  of  the  public,  and  that,  as  to  the  landing  and 
the  public  promenade,  the  purpose  indicated  was  that 
they  were  not  to  be  diverted  to  other  and  different  uses 
than  these  thus  specifically  indicated  by  the  use  of  the 
words  themselves. 

That  prior  to  the  passage  of  the  taxing  district  act, 
approved  by  the  governor  on  the  thirty-first  of  January, 
1879  (Acts  1879,  p.  15,  c.  11),  the  municipal  authorities 
of  the  city  of  Memphis  made  no  grant  of  any  portion  of 
the  public  promenade  or  public  landing  to  railroad  com- 
panies for  stations  or  depot  purposes,  save  only  in  the 
lease  to  the  Memphis  &  Little  Rock  Railroad  Company, 
as  reorganized,  of  certain  portions  of  the  wharf,  and  of 
the  center  landing. 

That  this  lease  was  recognized  by  the  taxing  district 
government,  by  a  contract  dated  the  ninth  day  of  Sep- 
tember, 1880. 

That  prior  to  this  recognition  the  Mississippi  &  Ten- 
nessee Railroad  Company,  a  corporation  under  the  laws 
of  Tennessee  and  Mississippi,  by  an  agreement  of  date 
June  21,  1880,  between  it  and  the  taxing  district  of 
Shelby  county,  claimed  to  acquire  a  right  to  lay  down 
and  maintain,  from  that  date,  a  single  railroad  track, 
beginning  at  a  point  in  the  south  side  of  Calhoun  street, 
extending  thence,  crossing  the  north  side  of  Calhoun 
street;  thence  northwestwardly  through  private  prop- 
erty to  the  Bouth  side  of  an  alley  between  Calhoun  street 
and  ;  thence  crossing  said  alley,  parallel 
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with  Main  street,  to  the  south  side  of  Butler  street; 
thence  crossing  Butler  street  at  about  245  feet  west  of 
Main  street ;  and  thence  as  set  forth  in  the  contract  ex- 
hibited with  the  bill. 

That  the  taxing  district  attempted  to  grant  to  the 
Mississippi  &  Tennessee  Railroad  Company  the  right 
to  operate  a  branch  track  to  connect  the  main  track  with 
the  tracks  of  the  Memphis  &  Charleston  Railroad  Com- 
pany over  the  public  grounds  between  Adams  and  Pop- 
lar streets,  which  by  the  terms  of  the  contract  was  to 
terminate  at  the  end  of  40  years  from  its  data 

That  the  third  clause  of  this  agreement  was  in  the  fol- 
lowing words :  "The  right  of  way  and  occupancy  herein 
granted  to  the  railroad  company  for  the  construction 
and  operation  of  said  union  passenger  and  freight  rail- 
road shall  include  only  so  much  of  the  streets,  alleys, 
and  public  grounds  as  may  be  occupied  by  the  embank- 
ments, excavations,  tracks,  and  bridges  of  the  main 
track  and  branches  herein  specified ;  the  taxing  district 
only  granting  the  right  of  way  over  public  property,  and 
none  other." 

That  afterwards,  on  the  first  day  of  September,  1880, 
the  Memphis,  Paducah  &  Northern  Railroad  Company 
entered  into  a  contract  with  the  taxing  district,  whereby 
the  municipality  granted  a  lease  for  a  track  for  the  per- 
iod of  five  years,  and  also  the  right  to  erect  a  temporary 
wooden  depot  building  on  the  following  piece  of  ground, 
to  wit,  that  certain  portion  of  the  river  front  bounded 
on  the  east  by  Front  Row,  on  the  south  by  Poplar  street. 
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on  the  west  by  Promenade  street,  on  the  north  by  Ex- 
change street,  being  a  strip  of  land  about  50'  feet  in 
width  by  250  feet  in  length. 

That  afterwards,  on  the  twenty-sixth  of  April,  1881, 
the  municipality  entered  into  another  contract  with  the 
last-named  railroad  company,  whereby,  among  other 
things,  it  undertook  to  lease  to  the  said  company,  for  the 
term  of  50  years,  from  the  first  day  of  May,  1881,  to  the 
first  day  of  May,  1936,  upon  certain  conditions  set  forth, 
the  following  public  property:  "Those  lots  of  ground 
on  the  river  front,  lying  on  the  east  of  Promenade  street, 
and"on  the  west  of  Front  street,  being  bounded  by  Prom- 
enade street  on  the  west,  Front  street  on  the  east,  by 
Market  street  on  the  north  and  by  Poplar  street  on  the 
south;  and  those  other  lots,  bounded  on  the  north  by 
Union  street,  on  the  south  by  Beale  street,  on  the  east 
by  Clinton  street,  and  on  the  west  by  the  line  of  the 
Mississippi  &  Tennessee  Railroad  extension;  and  also 
granted,  or  attempted  to  grant,  to  said  railroad  com- 
pany the  right  and  privilege  of  laying  down,  maintain- 
ing, and  operating  its  tracks  over  and  through  said 
premises  south  of  Market  street,  across  said  Market 
street,  upon  or  under  Promenade  street  to  Auction 
street,  and  thence  continuing  north  on  that  line  to 
Bayou  Gayoso,  and  along  Promenade  south  to  Market 
street,  to  the  southern  limit  of  the  premises  leased,  on 
Poplar  to  Washington  street,  with  the  privilege  of  ex- 
tending its  main  line  and  side  tracks  not  more  than 
three,  over  and  across  said  first  described  premises,  and 
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over  the  square  south  of  Poplar  street  to  Washington/' 

That  by  the  second  clause  of  the  contract  just  referred 
to  it  was  provided  as  follows:  "And  upon  said  prem- 
ises so  leased  to  the  aforesaid,  the  second  party,  its  suc- 
cessors or  assigns,  may  erect  such  substantial  brick, 
stone,  or  iron  depots  for  freight  and  passenger  uses,  and 
such  platforms,  main  and  side  tracks,  and  such  usual 
appurtenances,  as  they  may  deem  proper  for  the  trans- 
action of  their  said  business,  and  shall  remove  the  banks 
or  bluffs  on  said  ground  south  of  Union  street  so  as  to 
bring  the  same  to  the  grade  of  Clinton  street  or  the 
levee;  but  all  these  matters  are  always  to  be  under  the 
supervision  of  the  district  engineer/' 

That  by  this  contract  is  was  expressly  provided  that 
it  was  to  determine  whenever  the  said  leased  premises 
ceased  to  be  used  for  railroad  purposes  by  the  railroad 
company,  its  successors  and  assigns. 

That  the  successor  to  the  Memphis,  Paducah  &  North- 
ern Railroad  Company  constructed  a  passenger  depot 
on  the  leased  premises,  and  closed  up  all  the  streets  lead- 
ing from  the  northern  portion  of  the  city  to  the  river 
except  Poplar  street,  and  rendered  Poplar  street,  be- 
tween Front  street  and  the  river,  practically  useless  by 
reason  of  the  operation  of.  the  cars  over  and  storage 
upon  its  tracks  on  the  river  front ;  that  these  tracks  are 
over  the  public  promenade  and  public  landing  before 
referred  to. 

That  on  the  twentieth  of  March,  1893,  the  municipal- 
ity attempted  to  enter  into  another  contract  with  the 
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Illinois  Central  Railroad  Company  (the  successor  to  the 
roads  previously  mentioned,  except  the  M.  &  L.  Bail- 
road  Company)  for  a  period  of  15  years,  during  which 
time  it  purported  to  grant  to  that  company,  for  an  an- 
nual rental  of  fSOO,  the  right  to  the  use  of  Georgia  street 
for  the  purpose  of  maintaining  its  then  present  and  any 
additional  tracks  thereon,  and  that  the  contract  pro- 
vided for  the  erection  of  a  foot  passenger  bridge. 

That  on  the  twenty-fifth  day  of  March,  1895,  and  dur- 
ing the  years  1900  and  1902,  the  municipality  entered 
into  contracts  with  other  railroad  companies  (the  Kan- 
sas City,  Springfield  &  Memphis  Railway  Company,  the 
Union  Railway  Company,  and  the  Little  Rock,  Charles- 
ton &  Memphis  Railroad  Company),  none  of  which  are 
made  defendants  to  the  bill,  whereby  these  companies 
were  allowed  the  privil^e  or  right  of  building  and  oper- 
ating tracks  upon  the  said  strip  of  ground  known  as  the 
"Public  Promenade"  and  the  "Landing." 

That,  "notwithstanding  these  several  legislative  con- 
cessions, and  the  occupation  of  public  property  under 
them,  the  defendants  the  Chicago,  St  Louis  &  New  Or- 
leans Railroad  Company  and  the  Illinois  Central  Rail- 
road Company  were  not  satisfied  with  the  munificent 
donations  of  public  property  to  them,  but  desired  other 
and  further  gratuities,  reasonably  worth  upwards  of  one 
million  dollars,  and  consequently,  on  or  about  the  6th 
of  June  last  (1902),  addressed  a  petition  of  nine  pfu^- 
graphs  to  the  legislative  council  of  the  city  of  Memphis, 
and  therein  prayed  for  the  additional  privil^es  desired 
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by  them ;  that  they  are  substantially :  ( 1 )  for  authority 
to  abandon  the  use  of  Poplar  street  station,  and  to  au* 
thorize  the  premises  to  be  put  to  any  railroad  uses  for 
which  they  might  be  fitted;  (2)  for  the  extension  of  the 
three  several  contracts  mentioned  in  the  aforesaid  peti- 
tion for  a  period  of  time  that  will  probably  continue  be- 
yond the  life  of  the  present  inhabitants  of  the  city  of 
Memphis;  (3)  for  the  right  to  lay  and  maintain  such 
other  tracks  on  Senatobia  street  as  may  be  found  con- 
venient; (4)  to  cross  Calhoun  street;  (5)  to  lay  an  addi- 
tional track  across  Butler  street,  Shelby  and  Trezevant 
streets,  and  all  intervening  alleys;  to  connect  with  the 
existing  tracks  on  Tennessee  street,  between  Trezevant 
and  Huling  streets." 

That,  unless  restrained  by  injunction,  the  prayer  of 
the  above-mentioned  petition  will  be  granted,  and  all 
the  rights  and  privileges  therein  sought  to  be  obtained 
will  be  conferred  upon  the  defendant  railroad  compan- 
ies, and  that  this  grant  will  be  of  such  serious  moment 
that  it  will  operate  to  destroy  the  public  landing,  the 
public  promenade,  and  the  use  and  occupation  of  sev- 
eral of  the  highways  of  the  city  of  Memphis,  for  any 
purpose  other  than  railroad  purposes. 

The  complainants  are  W.  G.  Wilkins  and  twenty-six 
other  residents  of  the  city  of  Memphis,  and  the  defend- 
ants are  the  Chicago,  St.  Louis  &  New  Orleans  Railroad 
Company,  the  Illinois  Central  Railroad  Company,  the 
city  of  Memphis,  and  its  board  of  police  and  fire  com- 
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missionerSy  and  its  board  of  supervisors  of  public  works^ 
the  two  composing  the  legislative  council  of  the  city. 

The  complainants  describe  themselves  in  the  bill^  and 
their  interests  to  be  affected  by  the  matters  complained 
of,  as  follows:  "That  they  are  severally  property 
owners  and  taxpayers  in  the  city  of  Memphis,  county  of 
Shelby,  and  State  of  Tennessee ;  that  their  property  con- 
sists in  part  of  real  estate  which  is  situated  north  of 
Union  street,  in  the  city  of  Memphis,  and  on  Front 
street,  between  Union  and  Auction  streets,  some  of  it 
lying  immediately  east  of  the  depot  hereinafter  more 
particularly  described,  and  all  of  said  property,  in  so 
far  as  its  uses  are  concerned,  and  its  rental  value,  di- 
rectly affected  by  the  administration  of  the  municipal 
authorities  of  the  city  of  Memphis,  of  the  trust,  herein- 
after to  be  more  specifically  set  forth." 

Speaking  further  to  the  interest  of  the  complainants, 
the  bill  alleges :  "That  just  prior  to  these  contracts  the 
business  houses  on  Front  street  yielded  large  and  re- 
munerative rents.  The  property  was  exceedingly  val- 
uable, occupied  by  some  of  the  largest  merchants  in  the 
city,  who  had  a  remunerative  trade,  and  the  streets  that 
were  closed,  and  injuriously  affected  through  tiie  rail- 
road operation  under  the  aforesaid  agreements,  afforded 
every  facility  for  the  passage  of  freights  from  said  busi- 
ness houses,  both  on  Front  street  to  the  river,  and  from 
the  landing  to  said  business  houses.  After  the  contracts 
were  made,  the  railroads  severally  and  exclusively  occu- 
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pied  with  their  tracks  part  of  the  landing  and  public 
promenade." 

Again,  speaking  of  the  petition  filed  by  the  defendant 
companies  with  the  municipal  authorities,  it  is  said  that, 
if  this  is  granted  by  the  city,  such  action  "will  produce 
an  irreparable  injury  to  them,  in  that  it  will  transfer 
and  divert  trade  and  traffic,  and  render  the  use  of  the 
property  less  desirable,  and  reduce  the  rental  value 
thereof,  without  affecting  the  assessment  value  thereof." 

The  charges  of  the  bill  in  respect  of  the  trust  are,  in 
substance,  that,  by  virtue  of  the  plat  or  map  which  the 
original  proprietors  caused  to  be  prepared  and  regis- 
tered,  containing  the  situs  of , the  town  or  future  city, 
the  streets,  the  squares,  the  promenade,  and  the  landing 
appearing  thereon  were  dedicated  to  the  public  use,  and 
that  a  trust  was  thereby  created  for  the  benefit  of  the 
citizens  of  Memphis,  of  which  trust  the  municipality  be- 
came the  trustee;  that  this  trust  particularly  affected 
the  public  landing  and  the  public  promenade,  in  that 
they  were  by  such  dedication  devoted  for  all  time  to  the 
uses  indicated  by  this  designation. 

There  is  also  filed  with  the  bill  an  exhibit  dated  on  the 
18th  of  September,  1828,  several  years  after  the  original 
dedication,  which  purports  to  explain  the  purposes  of 
the  original  proprietors  in  making  the  ortginal  dedica- 
tion, and  to  remove  doubts  which  it  states  had  arisen 
in  respect  of  that  purpose.  Touching  the  streets  and 
alleys,  it  is  said  in  this  instrument  that  it  was  the  pur- 
pose of  the  proprietors  that  they  should  always  remain 
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public  streets  and  alley s^  and  subject  to  the  same  regu- 
lations that  all  streets  and  alleys  are  subject  to  in  towns 
or  cities.  In  respect  of  the  promenade,  the  following 
language  occurs:  "In  relation  to  the  piece  of  ground 
laid  ofif  and  called  the  ^Promenade/  said  proprietors 
say  that  it  was  their  original  intention,  is  now,  and  for- 
ever will  be,  that  the  said  public  ground  [be]  for  such 
use  only  as  the  said  word  imports,  to  which  heretofore, 
by  their  acts  for  that  purpose,  it  was  conceived  all  right 
was  relinquished,  for  themselves,  their  heirs,  etc.;  and 
it  is  hereby  expressly  declared,  in  conformity  with  such 
intention,  that  we,  for  ourselves,  heirs,  and  assigns,  for- 
ever relinquish  all  claims  to  the  said  piece  of  ground 
called  Tromenade'  for  the  purpose  above  mentioned. 
But  nothing  herein  contained  as  to  the  promenade  shall 
be  or  bar  the  town  from  authorizing  one  or  more  ferries 
to  be  kept  by  the  representative  proprietors,  their  heirs 
or  assigns,  opposite  said  promenade,  and  south  of  any  of 
the  cross  streets  on  the  Mississippi  Row." 

As  to  the  public  landing,  it  was  said  in  this  instru- 
ment :  "It  was  the  original  intention  of  the  proprietors 
that  there  should  on  said  ground  forever  be  a  landing 
or  landings  for  public  purposes  of  negotiation  or  trade, 
and  that  the  same  should  be  forever  enjoyed  for  these 
purposes,  obligatory  on  themselves,  their  heirs  and  as- 
signs, but  all  other  rights  not  inconsistent  with  the 
above  public  rights  incident  to  the  same,  it  was 
never  the  intention  of  the  proprietors  to  part  with,  such 
as  keeping  a  ferry  or  ferries  on  any  of  the  public 


2  Gates]  APEIL  TERM,  1903.  437 


Wllkins  V.  Railroad. 


grounds,  an  exclusive  right  which  they  have  always  held 
sacred,  and  never  intended  to  part  with  in  whole  or  in 
part."  This  instrument  was  signed  by  John  Overton, 
one  of  the  original  proprietors,  and  by  John  C.  McLe- 
more,  Geo.  Winchester,  and  William  Winchester,  the 
latter  described  as  "surviving  owner." 

It  is  charged  that  the  contracts  before  mentioned  con- 
stituted a  diversion  of  this  property  to  a  use  wholly  dif- 
ferent from  that  to  which  it  was  dedicated,  and  consti- 
tuted  a  breach  of  duty  on  the  part  of  the  trusteec        "" 

It  is  insisted  in  the  bill  that  the  complainants  have 
the  right  to  come  before  the  court  in  the  present  pro- 
ceeding and  have  the  breaches  of  trust  complained  of 
corrected,  and  further  breaches  restrained. 

In  respect  of  the  depot  complained  of  in  the  bill,  it  is 
alleged:  "The  owners  of  the  property  contiguous 
thereto,  prior  to  the  erection  of  said  depot,  took  no  steps 
in  the  premises,  doubtless  misled  by  the  clause  in  the 
stipulation  which  referred  to  the  further  consideration 
of  a  greatly  increased  facility  for  commerce  and  travel 
resulting  from  the  great  continuous  railway  connecting 
from  Memphis  to  the  Atlantic  Seaboard." 

It  is  charged  that  the  city  of  Memphis,  either  as  orig- 
inally constituted,  or  as  the  taxing^district,  was  without 
power,  through  its  legislative  council  or  otherwise,  to 
make  these  contracts  referred  to,  first,  because  such  act- 
ion was  a  violation  of  the  trust  under  which  the  property 
passed  to  the  city,  and,  secondly,  because  it  had  no  au- 
thority under  its  charter  to  make  such  contracts. 
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The  defendant  companies  interposed  the  following 
grounds  of  demurrer,  viz. :  "(1)  That  the  several  con- 
tracts and  ordinances  in  the  bill  of  complaint  set  forth 
are  legal  and  valid  contracts  and  ordinances,  and  within 
the  competency  of  the  legislative  council  of  the  city  of 
Memphis,  and  were  within  the  legal  competency  of  the 
taxing  district  of  Shelby  county,  its  predecessor,  to 
make,  enter  upon,  and  ordain.  (2)  Because  the  said 
complainants  in  the  said  bill  of  complaint  do  not  stand 
in  such  relation  to  such  contracts  and  ordinances  as  to 
entitle  them  in  law  to  call  into  question  the  validity 
thereof.  (3)  Because  the  said  contracts  and  ordi- 
nances, if  illegal,  can  be  challenged  and  brought  in  ques- 
tion only  by  the  public  authorities,  and  not  by  private 
individuals.  (4)  Because  the  said  complainants,  and 
none  of  them,  had  or  has  shown  any  peculiar  and  par- 
ticular injury  by  them,  or  by  him  or  her,  suffered  and 
sustained,  which  entitles  the  said  complainants,  or 
either  of  them,  to  maintain  the  bill  of  complaint  in  the 
cause  exhibited.  (5)  Because  the  said  complainants, 
as  shown  by  the  bill,  have  acquiesced  in  the  making  of 
said  contracts  and  ordinances,  in  the  bill  set  forth, 
through  a  long  period  of  time,  during  which  these  de- 
murrants, as  complainants  well  knew,  were  expending 
large  sums  of  money  upon  the  faith  of  the  rights  granted 
to  them  by  said  contracts  and  ordinances,  whereby  the 
said  complainants  are  estopped  to  call  in  question  the 
validity  of  said  contracts  and  ordinances.  (6)  Be- 
cause complainants,  if  entitled  to  proceed  in  this  honor- 


2  Gates]  APRIL  TERM,  1903.  439 

Wilkins  v.  Railroad. 

able  court  touching  the  matters  in  the  bill  set  forth,  have 
been  guilty  of  laches,  and  have  lost  the  right,  if  ever  it 
existed,  to  call  in  question  the  validity  of  said  contracts 
and  ordinances,  by  the  lapse  of  time." 

The  city  of  Memphis  joined  in  all  of  these  demurrers, 
except  the  fifth  and  sixth. 

The  chancellor  sustained  the  demurrer  and  dismissed 
the  bill,  whereupon  the  complainants  appealed  to  this 
court,  and  have  assigned  errors. 

Elaborate  and  very  able  briefs  liave  been  filed  upon 
both  sides,  and  we  have  given  to  the  case  the  care  and 
attention  which  its  importance  required.  One  feature 
of  the  case  that  should  be  noted  is  that  in  their  briefs 
and  printed  arguments  counsel  upon  the  respective  sides 
of  the  case  have  not  confined  themselves  to  the  facts  set 
forth  in  the  bill,  but  have  referred  to  other  matters, 
which  are  partly  matters  of  which  the  court  can  take 
judicial  cognizance,  and  partly  facts  alleged  to  be  well 
known  concerning  the  position,  situation,  and  character 
of  the  property  in  controversy,  although  perhaps  not 
of  such  a  character  as  that  the  court  can  take  judicial 
notice  of  them. 

On  the  part  of  complainants  the  following  matters  are 
stated  which  ard  partly  a  repetition  of  some  allegation 
in  the  bill,  partly  additional  matters,  to- wit:  "That  the 
principal  contract  of  which  complainant  is  made  is  the 
one  dated  July  31,  1902,  between  the  city  of  Memphis 
and  the  two  defendant  companies,  by  which,  it  is  said, 
all  of  the  contracts  specified  in  the  bill,  to  which  these 
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two  roads  are  parties,  are  extended  so  as  to  expire  on  the 
first  day  of  May,  1986;  that  by  that  contract  the  two 
companies  referred  to,  among  other  things,  are  also 
granted  the  privil^e  of  closing  the  following  streets, 
viz.,  Main,  from  the  south  side  of  Gilbert  to  Walker  ave- 
nue, west  side  of  First  alley  to  Barton  avenue,  and  Main 
street  to  the  present  Illinois  Central  yards;  that  tha 
effect  of  the  contract  is  to  confirm  all  of  the  rights  and 
privileges  theretofore  granted  under  the  contracts, 
which  it  enumerates,  until  May  1,  1986;  that 
among  the  contracts  thus  confirmed  is  one  dated  August 
15,  1887,  by  which  the  city  of  Memphis,  then  the  taxing 
district,  granted  to  the  Newport  News  &  Mississippi 
Valley  Company,  its  successors  and  assigns,  the  privi- 
lege of  closing  Overton,  Concord,  Jackson,  and  Market 
streets  from  the  west  line  of  Front  street  or  Chickasaw 
street  to  the  e^st  line  of  Promenade  street,  and  Prome- 
nade street  north  of  Market,  and  did  thereby  declare 
that  said  streets  be  closed  for  the  term  of  99  years  from 
that  date,  and  should  not  be  public  streets  of  the  city 
of  Memphis ;  that  by  the  contract  the  Newport  News 
&  Mississippi  Valley  Company,  its  successors  and  as- 
signs, were  given  the  further  right  and  privilege  of  erect- 
ing on  said  premises,  or  so  much  thereof  as  may  be  nec- 
essary therefor,  such  substantial  and  commodious  build- 
ings and  sheds,  of  stone,  brick,  or  iron,  as  are  necessary 
and  adaptable  to  such  union  passenger  depot  uses  and 
purposes,  and  to  lay  down,  maintain,  and  operate  on 
said  premises  such  railroad  tracks  as  it  may  desire  and 


2  Gates]  APRIL  TERM,  1903.  441 

Wilkins  y.  Railroad. 

find  necessary  to  accommodate  the  business  of  itself  and 
other  railroads  now  or  hereafter  entering  the  city  at 
such  union  passenger  depot;  that  the  premises  are  de- 
scribed in  the  contract  of  date  August  15,  and  also  in 
the  contract  of  date  April  26,  1881,  and  are  between 
Poplar  and  Market  streets  on  the  north  and  south,  and 
between  First  and  Promenade  streets  on  the  east  and 
west;  that  the  taxing  district  leased  these  premises,  by 
the  contract  of  August  15,  for  50  years  from  the  expira- 
tion of  the  term  of  the  lease  of  April  26,  so  that  under 
the  contract  of  April  26,  1881,  the  term  will  expire  on 
May  1,  1936,  and  by  the  contracts  of  July  31  and  Aug- 
ust 15,  the  term  was  extended  to  May  1,  1986;  that  it 
thus  appears  that  "the  trustees  of  the  public  promenade 
have  granted  a  use  of  a  part  of  the  public  promenade 
to  the  defendant  railroad  companies  for  a  term  of  years, 
extending  now  more  than  eighty-three  years,  these  uses 
being  wholly  inconsistent  with  and  destructive  of  that 
particular  use  for  which  the  public  promenade  was  do- 
nated/' 

The  complainants'  counsel  have  also  interspersed 
through  the  pages  of  their  printed  argument,  photo- 
graphic views,  as  follows :  Three  views  of  different  por- 
tions of  Front  street,  with  corresponding  portions  of 
the  promenade  strip  opposite ;  a  view  of  Jackson  street, 
one  of  the  depots  of  the  defendant  companies,  another 
of  the  depot  of  the  Choctaw  Company,  another  of  the 
Choctaw  depot  and  tracks,  and  still  another  of  the  pres- 
ent landing. 
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On  the  part  of  the  defendants,  the  following  addi- 
tional facts  not  contained  in  the  bill  are  brought  for- 
ward in  their  printed  arguments :  After  averring  that 
the  commercial  interests  of  the  city  of  Memphis  are  to 
a  great  extent  dependent  upon  the  maintenance  of  those 
conditions  which  have  resulted  from  a  slow  growth  and 
development  of  the  means  and  facilities  of  transporta- 
tion and  distribution  of  the  vast  commerce  which  moves 
through  that  city,  and  after  recurring  to  the  fact  that 
the  bill  shows  that  for  more  than  20  years  the  local  au- 
thorities have  by  contracts  and  ordinances  permitted 
railroad  tracks  and  structures  upon  those  portions  of 
the  public  property  located  along  the  river  banks,  which 
are  noted  on  the  original  map  of  the  city  of  Memphis  as 
"Public  Landing"  and  "Public  Promenade,'^  it  is  aver- 
red :  That,  of  the  nine  railroads  entering  the  city,  the 
bill  shows  that  five  have  secured  privileges  of  that  char- 
acter, and  also  that  the  Union  Railroad  Company,  a  belt 
line  connecting  all  of  the  railroads  with  each  other  and 
with  the  various  and  numerous  manufacturing  estab- 
lishments in  the  city,  has  been  granted  the  right  to  run 
its  tracks  over  and  across  the  promenade  and  public 
landing,  and  that  the  map  or  photographic  views  intro- 
duced by  complainant,  as  above  stated,  show  the  physi- 
cal conditions  now  existing  along  the  river  front,  a  gen- 
eral statement  of  which  is  that,  in  addition  to  the  struct- 
ures before  referred  to,  depots  and  tracks,  there  are 
numerous  other  structures  upon  the  said  ground  in  con- 
troversy. 
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That  the  conrse  of  the  Mississippi  river  has  greatly 
changed  since  the  original  plat  was  made;  that  20  years 
ago  deep  water  extended  as  far  north  as  Poplar  street 
(that  is,  to  a  point  below  the  northern  terminus  of  the 
promenade),  and  it  was  apprehended  that  the  bluff 
fiouth  of  and  near  that  street  would  be  eaten  into  by  the 
current  of  the  river;  that  the  revetment  of  the  oppo- 
site bank  at  Hopefield,  by  the  United  States,  has  re- 
sulted in  the  deposit  of  a  large  bar  extending  from  the 
mouth  of  Wolf  river  to  a  point  south  of  Jefferson  street 
(a  point  south  of  the  northern  terminus  of  the  "prome- 
nade") ;  that  it  is  probably  more  than  a  half-mile  from 
the  foot  of  old  Poplar  street  to  the  river  across  the  sand 
bar;  that  there  is  no  public  landing  north  of  Jefferson 
street,  and  that  throughout  a  large  part  of  the  river 
front,  cotton  sheds  and  other  buildings  now  stand  where 
elevators  were  once  located ;  that  a  square  of  the  old 
promenade  is  now  owned  by  the  United  States,  and  the 
post  office,  customhouse,  and  courthouse  of  the  federal 
government  are  located  thereon ;  that  immediately  south 
of  the  postofflce,  another  square  is  taken  up  by 
the  Public  Library,  and  south  of  that  another 
by  the  engine  house  of  one  of  the  fire  com- 
panies; that  Front  street,  which  runs  east  of  the  old 
promenade,  is  almost  wholly  given  up  to  wholesale  busi- 
ness houses,  many  of  which  are  directly  connected  with 
the  railroads  by  switches,  by  means  of  which  car  load 
lots  of  freight  are  received  and  delivered,  and  connect- 
ion between  the  carriers  by  rail  and  by  river  are  made 
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only  on  those  grounds,  and  that,  as  shown  by  the  ex- 
hibits, there  is  no  other  locality  in  the  city  where  such 
connection  can  be  made;  that  from  north  to  south  and 
from  south  to  north,  over  a  part  of  the  old  promenade, 
there  is  probably  carried  more  than  twenty  times  as 
much  freight  as  goes  out  and  comes  in  by  the  river,  and 
far  more  in  a  single  busy  month  than  during  the  entire 
lives  of  the  original  proprietors  came  in  and  went  out  of 
the  village  they  platted  in  1820 ;  that  when  the  original 
dedication  was  made,  the  Chickasaw  Bluffs  extended  as 
far  north  as  Jackson  street  on  the  immediate  river  front, 
and  then  receded  a  little  from  the  river;  that  an  in- 
spection of  the  exhibit  to  the  bill  will  show  that  no  dedi- 
cation whatever  was  made  for  a  public  landing  from 
Jackson  street  south ;  that  all  that  portion  of  the  river 
was  occupied  by  a  precipitous  bluff,  and  that  it  waB  on 
this  bluff  that  the  public  promenade  was  supposed  to 
be  located ;  that  no  street  whatever  is  laid  off  on  the  map 
west  of  what  was  then  Mississippi  Row,  and  which  is 
now  Front  street,  between  Jackson  street  on  the  north 
and  Union  street  on  the  south ;  that  there  are  some  dot- 
ted lines,  which  probably  suggest  strollways  or  drive- 
ways, but  that  exactly  what  they  mean  is  not  clear ;  that 
looking  at  this  exhibit  (the  plat  of  1820  filed  with  the 
bill ) ,  it  is  entirely  certain  that  on  the  whole  of  what  is 
now  the  river  front  of  Memphis  no  means  was  provided 
for  the  commerce  of  the  city  to  reach  the  river ;  that 
the  public  landing  on  that  plat  lies  entirely  north  of 
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Jackson  street  (which  marks  the  northern  limit  of  the 
promenade),  and  is  now  entirely  useless  for  commercial 
purposes;  that  no  boat  can  reach  it,  and  a  large  sand 
bar,  which  is  many  feet  under  water  when  the  river  is 
high,  extends  not  only  across  what  was  then  the  public 
landing,  at  the  mouth  of  Wolf  river,  but  also  down  and 
in  front  of  much  of  the  bluflf  from  Jackson  to  Jefferson 
streets;  that  the  whole  of  what  waB  called  the  "Public 
Promenade,''  from  Union  street  north,  has  been  cut 
down,  commencing  to  slope  at  about  what  was  Missis- 
sippi Row,  and  running  thence  by  gradual  decline  to 
the  river  front ;  that  this  promenade  ground  is  now  what 
is  called  the  Levee  Front,  and  it  is  given  up  entirely — 
the  river  front  of  it — to  commercial  purposes;  that  it 
is  evident  that  if  the  prayer  of  the  bill  can  be  granted 
and  the  property  described  on  the  plat  as  a  public  prome- 
nade be  devoted  to  the  uses  of  a  public  park,  the  river 
commerce  of  the  city  of  Slemphis  will  be  absolutely  des- 
troyed. 

Again,  it  is  said  by  the  defendants  that  the  strip  re- 
ferred to  as  "The  Promenade''  was  not  accepted  by  the 
city  as  a  promenade,  but  only  as  general  public  prop- 
erty ;  that  this  is  evidenced  by  its  dealings  with  the  prop- 
erty; that  it  was  never  occupied  or  used  as  a  prome- 
nade ;  that  the  assertion  of  the  right  to  use  it  for  general 
public  purposes  goes  as  far  back  as  the  case  of  Mo/yor 
and  Aldermen  v.  Wright,  6  Yerg.,  497,  27  Am.  Dec,  489, 
which  was  decided  in  1834 ;  that  in  1844  the  right  of  the 
city  was  again  asserted,  and  successfully,  in  a  contro- 
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versy  between  persons  claiming  under  the  original  gran- 
tors  and  the  city  of  Memphis,  in  reference  to  the  rights 
of  the  respective  parties  along  the  river  front,  which 
point  also  included  the  west  boundary  of  the  prome- 
nade ;  that  the  matters  involved  in  said  controversy  were 
submitted  (as  shown  by  the  statement  of  facts  contained 
in  Hardy  v.  Mayor  and  Aldermen,  10  Heisk.,  127)  tx> 
Judges  Turley,  Green,  and  Reese  (then  members  of  this 
court)  as  arbitrators;  that  they  were  to  determine 
whether  the  successors  to  the  original  grantors,  or  the 
mayor  and  aldermen  of  the  city  of  Memphis,  had  the 
right  to  the  alluvial  lands  on  the  margin  of  the  Missis- 
sippi river;  that  the  controversy  thus  submitted  was 
determined  by  the  arbitrators  in  favor  of  the  city,  and 
that  the  dedication  made  by  Overton,  Jackson,  and 
Winchester  was  declared  to  be  absolute  and  uncondi- 
tional; again,  that  the  rights  of  the  city  to  mortgage,^ 
and  thus  virtually  to  dispose  of,  the  property  in  ques- 
tion,  or  a  part  thereof,  was  successfully  asserted,  as 
stated  in  the  case  of  Adams  v.  Memphis,  2  Cold.,  645, 
decided  in  the  year  1866;  that  the  result  is  that  at  no 
time  since  the  organization  of  the  city  of  Memphis  has 
that  corporation  ever  treated  the  public  promenade  as^ 
a  promenade;  that  it  has  never  inclosed,  ornamented, 
controlled,  or  managed  it  as  such;  that  it  has  all  the 
time  regarded  and  treated  it  as  corporate  property,  to 
be  devoted  by  it  to  any  legitimate  corporate  purpose; 
that  it  has  disposed  of  parts  of  it  to  private  persons  and 
to  corporations;  that    it    has    asserted    these   rights- 
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in  opposition  to  the  representatives  of  the  original 
grantors,  and  never  at  any  time  conceded  to  the  repre- 
sentatives of  such  grantors  or  to  any  other  persons,  the 
right  to  remove  said  property  from  perfect  municipal 
control. 

Again,  it  Is  said  by  the  defendants  that  there  is  noth- 
ing disclosed  in  the  record  regarding  the  use  of  the 
public  promenade  as  such  by  the  citizens  of  Memphis; 
that  the  bill  fails  to  show  that  at  any  time  since  1820 
has  the  public  promenade  been  used  as  a  place  of  public 
recreation  by  the  citizens ;  that  if  this  fact  had  existed, 
without  doubt  the  bill  would  have  so  stated,  and  that 
its  silence  on  this  subject  is  conclusive;  that  if  the 
public  during  the  past  eighty  years  has  never  asserted 
any  right  to  use  "the  so-called"  promenade  as  such,  it 
can  hardly  now  be  allowed  to  these  complainants  to  as- 
sert the  right  after  having  acquiesced  in  a  hostile  use 
and  when  the  rights  of  third  parties  have  intervened. 

Upon  these  facts  extraneous  to  the  bill,  several  con- 
tentions have  been  advanced.  Among  other  things  it  is 
said,  on  the  part  of  defendants,  that  the  court  should 
hold  that  the  city  never  accepted  the  promenade  as  such, 
but  only  as  public  property  which  it  might  devote  to  any 
use  deemed  best  for  the  public,  welfare.  Again,  it  is 
urged  that  these  facts  show  that  the  original  purpose 
as  to  the  promenade  and  the  landing,  by  the  change  of 
time  and  circumstance,  has  been  rendered  incapable  of 
accomplishment,  or,  at  least,  of  preservation  and  enjoy- 
ment; that  the  city  has  ipade  the  best  use  of  the  prop- 
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erty  that  it  could  have  been  put  to,  under  the  new  order 
of  things,  undreamed  of  by  and  unimaginable  to  the 
original  proprietors ;  that  this  use  is  a  public  one,  and 
such  as  a  court  of  equity  would  have  authorized  if  it 
had  been  applied  to  in  the  first  instance;  and,  seeing 
that  it  has  already  been  accomplished,  and  that  the  re- 
sult is  beneficent,  considering,  in  the  largest  sense,  the 
welfare  of  the  whole  city,  its  commercial  importance, 
and  its  general  material  prosperity,  the  court  should 
now  sanction  what  has  been  done,  or  at  least  should  de- 
cliiie  to  interfere. 

It  would,  perhaps,  be  doing  an  injustice  to  eminent 
counsel  to  say  that  it  is  seriously  urged  that  in  the  pres- 
ent state  of  the  pleadings  these  consequences  could  be 
legally  deduced,  but  rather  it  should  be  said  that  the 
points  referred  to  are  made  more  in  the  nature  of 
weighty,  suggestions,  with  the  purpose  of  indicating  to 
the  court  the  gravity  of  the  matter  under  consideration, 
and  that  the  real  insistence  of  counsel  on  this  subject  is 
that  while  the  court  cannot,  in  general,  on  demurrer, 
look  beyond  the  facts  stated  in  the  face  of  the  bill,  yet 
that  it  should  consider  as  imported  into  the  bill  all  per- 
tinent facts  of  which  it  can  take  judicial  notice,  and 
that  several  of  the  facts  above  recited  as  extraneous  to 
the  bill  are  of  that  character,  and,  upon  being  consid- 
ered in  connection  with  the  facts  stated  in  the  bill,  pre- 
sent such  a  showing  as  would  make  it  the  duty  of  the 
court  to  decline  to  entertain  the  bill. 

Passing  this  view  of  the  case,  we  come  to  a  considera- 
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cion  of  the  grounds  of  relief  insisted  upon  by  the  com- 
plainant. 

We  shall  first  consider  the  case  made  in  re- 
spect of  the  strip  of  ground  indicated  on  the  old  town 
map  as  the  "Public  Promenade*'  and  the  "Public  Land- 
ing/' laying  aside  the  question  made  as  to  the  closing 
of  streets. 

As  to  the  strip  of  land  referred  to,  it  should 
be  premised  that  the  rights  of  the  city  and  of  its  inhab- 
itants must  be  predicated  upon  the  original  dedication, 
and  that  no  weight  can  be  attached  to  the  instrument  of 
September  28,  1828,  eight  years  thereafter.  The  orig- 
inal dedication  by  the  registration  of  the  map  or  plan, 
and  the  acceptance  of  the  city  thereunder,  whatever 
may  have  been  the  terms  of  that  acceptance,  must  con- 
trol. 

But  it  is  contended  that  under  the  original  dedi- 
cation the  strip  embracing  the  public  promenade  and 
the  public  landing  passed  to  the  city,  and  the  title  was 
vested  in  it  as  trustee  for  the  purposes  indicated  by  the 
words,  and  the  high  sanctions  that  protect  and  guard 
trust  property  are  invoked  in  behalf  of  the  complain- 
ants in  respect  of  this  property,  and  the  court  is  urged 
to  apply  those  principles  in  the  present  case. 

It  is  stated  that  the  public  promenade  became  at 
once,  upon  the  acceptance  by  the  city,  a  perpetual  pleas- 
ure ground  for  the  people  of  the  city,  and  that  the  mu- 
nicipal authorities  had  no  power  to  sell  it,  or  donate  it, 
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OP  in  any  manner  to  contract  it  away,  for  railway  pur- 
poses, or  for  any  purpose  foreign  to  that  indicated  by 
the  name  which  the  original  proprietors  gave  to  it,  and 
that  the  legislature  itself  could  not,  acting  constitu- 
tionally, empower  the  city  authorities  to  make  any  such 
disposition  of  it,  since  that  would  be  a  disposition  of  the 
property  of  the  citizens  of  Memphis  without  their  con- 
sent. It  is  said  that  a  court  of  equity  has  the  right  to 
enforce  the  execution  of  such  a  trust,  either  upon  the 
application  of  the  owners  of  lots  abutting  upon  a  park 
or  square,  or  upon  application  of  the  trustee;  citing 
City  of  Jacksonville  v.  Jacksonville  Ry.  Co.,  67  111.,  540, 
544;  City  of  Cincinnati  v.  Lessees  of  White,  6  Pet,  431, 

8  L.  Ed.,  452;  Watcrtown  v.  Cowen,  4  Paige,  510,  27 
Am.  Dec,  80;  Le  Clercq  et  al.  v.  Trustees  of  the  Town 
of  Oallipolis,  7  Ohio  (7  Ham.),  217,  pt.  1,  28  Am.  Dec, 
641 ;  Carter  v.  Chicago,  57  111.,  287 ;  Price  v.  Thompson, 
48.  Mo.,  361 ;  Warren  v.  Mayor  of  Lynn  City,  22  Iowa, 
351;  New  Orleans  v.  United  States,  10  Pet,  662,  730, 

9  L.  Ed.,  573;  Hardy  v.  Mayor,  10  Heisk.,  127.  Nu- 
merous other  cases  are  cited  to  the  same  general  effect ; 
among  others.  Church  v.  Portland  (Or.),  22  Pac,  528, 
6  L.  R.  A.,  259 ;  Davenport  v.  Buffington,  97  Fed.,  234, 
38  C.  C.  A.,  453,  46  L.  R.  A.,  377 ;  Sturmer  v.  Randolph 
County  (W.  Va.),  26  S.  E.,  532,  36  L.  R.  A.,  300;  and 
Rowzee  v.  Pierce  (Miss.),  23  South.,  307,  40  L.  R.  A., 
403,  65  Am.  St  Rep.,  625 — ^all  of  them  interesting  and 
instructive  cajses. 

The  defendant's  counsel,  while  not  denying  the  sound- 
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nesSy  in  general,  of  the  principles  above  recited,  point 
to  the  absence  in  the  bill  of  any  allegation  that  the 
ground  referred*  to  as  a  promenade  was  ever  accepted 
or  used  by  the  city  as  such,  and  to  the  facts,  of  which 
the  court  must  take  judicial  notice,  that  a  large  portion 
of  this  place  has  been  long  cut  down  and  used  as  a 
wharf  by  the  city,  and  thereby  rendered  incapable  of 
the  original  use  intended  and  that  this  use  as  a  wharf 
has  been  necessitated  by  the  filling  up  of  the  old  land- 
ing.place  by  a  sand  bar;  that  on  other  parts  of  this  same 
ground  are  the  courthouse,  customhouse,  and  postoflSce 
building  of  the  United  States,  located  as  far  back  as 
1877,  also  the  Cossett  Library;  that  as  far  back  as  1844 
the  city  of  Memphis  ceded  a  portion  of  this  land  to  the 
United  States  for  a  navy  yajd,  and  that  in  1852  the 
latter  reconveyed  the  property  to  the  city,  and  that  in 
1857  the  same  portion  of  this  property  was  mortgaged 
by  the  city  to  secure  the  bonds  of  the  M.  &  L.  Eailroad 
Company,  for  the  payment  of  which  debt  it  was  subse- 
quently sold,  and,  as  shown  in  the  bill,  for  more  than 
twenty  years  railway  tracks  have  been  permitted  upon 
the  land — all  as  facts  negativing  any  application  of  the 
property  to  purposes  of  public  amusement  or  recreation. 
So  it  is  insisted  that  the  complainants  are  left  alone  to 
a  construction  of  the  bare  map,  with  the  space  marked 
oflf  upon  it  and  designated  by  the  words  "Public  Prome- 
nade." And  while  conceding  that,  if  the  question  were 
res  integra,  it  should  probably  be  held  to  be  the  true 
construction  that  this  ground  was  intended  only  for  a 


452  TENNESSEE  REPORTS.        [Vol.  110 

Wilkins  T.  Railroad. 

pleasure  ground^  yet  it  is  said  that  the  question  has 
been  heretofore  settled  in  this  state  by  a  decision  ren- 
dered in  1834,  and  that  that  decision  hits  become  a  rule 
of  property  in  respect  of  the  particular  strip^  of  land  in 
controversy  in  the  present  case.  The  application  of 
that  case  is  the  chief  question  for  consideration. 

The  case  referred  to  is  Mayor  d  Aldermen  of  Mem- 
phis V.  Wright,  6  Yerg.,  497,  27  Am.  Dec,  489.  The 
case  was  decided  in  this  city  at  the  May  term,  1834. 
The  statement  of  facts  upon  which  the  decision  was 
based  is  as  follows :  That  the  corporation  of  Memphis 
laid  ofif  part  of  the  promenade  in  front  of  the  city,  on  the 
Mississippi  river,  for  a  steamboat  landing,  and  other 
parts  for  a  landing  for  flatboats  and  other  craft;  that 
the  charter  of  incorporation  provided  that  the  city 
should  have  power  "to  do  all  things  necessary  to  be  done 
by  corporations" ;  that  the  mayor  and  aldermen  enacted 
an  ordinance  forbidding  flatboats  and  other  water  craft 
(other  than  steamboats)  to  lie  in  the  steamboat  landing, 
under  a  penalty  of  fl  per  hour  after  the  expiration  of 
half  an  hour  from  the  time  the  owner  should  be  notified 
by  the  town  constable  to  remove  his  boat  or  craft ;  that 
the  defendant,  in  defiance  of  this  ordinance,  lay  to  at 
the  steamboat  landing  with  his  flatboat  for  fifty  hours 
after  he  was  notified  to  remove ;  that  a  suit  was  brought 
before  a  justice  of  the  peace  to  recover  the  penalty,  when 
a  judgment  was  obtained  for  |50,  and  an  appeal  wafl 
taken  to  the  circuit  court ;  that  upon  the  trial  in  the  cir- 
cuit court  the  judge  charged  the  jury,  among  other 


2  Gates]  APRIL  TERM,  1903.  453 


Wilkins  T.  Railroad. 


things,  "that  if  it  were  not  proved  to  them  that  this 
landing  was  a  public  one,  laid  off,  marked  out,  and  des- 
ignated as  such  by  the  proprietors,  on  the  town  plan, 
but  that  this  landing  was  made  on  the  ground  laid  off 
aa  a  public  promenade,  they  should  find  for  the  defend- 
ant^^; that  the  jury  found  a  verdict  for  the  defendant^ 
and,  a  motion  for  a  new  trial  having  been  made,  on  the 
part  of  the  plaintiffs,  and  overruled,  they  prosecuted  an 
appeal  in  the  nature  of  a  writ  of  error  to  this  court. 

In  this  court,  as  appears  from  the  brief  of  counsel  for 
defendant  in  error,  published  with  the  opinion,  it  was 
contended,  as  in  the  present  case,  that  there  was  no 
error  in  the  action  of  the  court  below,  "because  the  cor- 
I)orati6n  of  Memphis  had  no  right  or  power  to  change  or 
divert  the  public  dedications  as  designated  on  the  map, 
without  the  aid  of  a  court  of  chancery,  from  their  in- 
dicated purposes."  Counsel  for  plaintiff  in  error  relied 
upon  the  incorporating  "act  of  1826,  chapter  115,  and 
the  general  law  in  relation  to  the  powers  of  corpora- 
tions." Responding  to  these  contentions  as  applicable  to 
the  judge's  charge,  this  court,  speaking  through  Geeen, 
J.,  said:  "The  part  of  the  charge  complained  of  as- 
sumes that  a  corporation  cannot  apply  the  public  prop- 
erty of  a  town  to  any  new  use  than  that  for  which  it 
was  designated  when  the  town  was  originally  laid  off. 
In  this  we  are  of  the  opinion  the  court  erred.  The 
public  property  belongs  to  the  corporators,  and  may  be 
appropriated  by  them  to  any  use  they  may  think  proper. 
The  mayor  and  aldermen  are  the  representatives  of 
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these  corporators,  and  have  vested  in  them  all  the  right 
to  dispose  of,  or  apply  to  any  use  they  may  think  proper, 
the  public  promenade,  public  squares,  etc.,  which  ex- 
isted in  the  original  proprietors.  If  this  were  not  so, 
A  thriving  town  would  be  exceedingly  crippled  in  the 
exercise  of  its  corporate  rights.  Few  persons  would 
have  sufficient  foresight,  in  laying  off  a  town,  to  antici- 
pate and  provide  everything  that  was  calculated  to  pro- 
tnote  its  prosperity  and  good  government.  It  must 
therefore  be  among  the  powers  of  a  corporate  town, 
having  by  its  charter  a  right  to  do  all  things  necessary 
to  be  done  by  corporations,  to  lay  off  new  streets, 
squares,  lanes  and  alleys,  and  other  conveniences  for  the 
trade  and  comfort  of  the  citizens,  and  by  ordinances  to 
regulate  the  manner  in  which  they  shall  be  used.  These 
powers  are  ^necessary  to  be  done'  that  the  prosperity  of 
the  town  may  be  promoted,  and  that  its  peace  and  order 
may  be  preserved. '^  For  these  reasons  the  charge  of 
the  circuit  judge  was  held  to  be  erroneous,  and  the 
judgment  was  reversed. 

It  is  perceived  that  the  occasion  of  the  decision  was 
the  establishment  by  the  city  of  a  steamboat  landing  on 
one  portion  of  the  promenade,  and  of  a  flatboat  landing 
on  other  portions  of  it,  and  the  regulation  of  these  land- 
ings— uses  foreign  to  the  occupation  of  the  ground 
merely  as  a  promenade ;  and  it  is  further  perceived  that 
in  the  broadest  terms  it  was  held  by  the  court,  in  decid- 
ing that  case,  that  the  city  was  not  bound  by  the  desig- 
nation upon  the  map  indicating  the  uses  for  which  the 
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property  was  intended  by  the  original  proprietors,  but, 
acting  through  its  board  of  mayor  and  aldermen,  it 
might  apply  it  to  any  new  use  deemed  by  them  necessary 
or  proper  to  promote  the  welfare  of  the  city. 

We  need  not  consider  whether  this  case  was  errone- 
ously decided  at  the  time;  certainly  it  is  opposed  to  the 
current  of  modem  authority.  But  now,  sixty-nine 
years  after  this  decision  was  rendered,  during  which 
long  period  it  has  been  treated  and  acted  upon  as  the 
law  governing  this  particular  strip  of  land,  as  a  rule 
of  property,  on  the  faith  of  which  the  city  of  Memphis 
has  acted,  and  others  have  acted,  claiming  under  that 
municipality,  and  in  accordance  with  which  rights  have 
been  acquired  and  money  and  labor  expended — ^after 
this  long  time,  and  in  the  face  of  these  considerations, 
shall  this  court  overrule  that  decision?  Would  it  be 
wise?  Would  it  be  right?  Would  it  be  just?  We 
think  not. 

This  court  was  confronted  with  a  similar  situation  in 
1881,  w^hen  it  decided  the  case  of  State,  ex  rel.,  v.  Whit- 
"icorth,  8  Lea,  594. 

In  the  case  of  State  v.  Hicks,  Ewing  d  Co., 
«  Yerg.,  486,  30  Am.  Dec,  423,  decided  in  1836, 
the  opinion  of  this  court  having  been  delivered  by  Judge 
Turley,  it  was  held  that  the  lands  granted  to  Davidson 
Academy  by  the  legislature  of  North  Carolina  were  ex- 
empt from  taxation  for  the  period  of  ninety-nine  years, 
whether  in  the  hands  of  the  original  grantees,  or  in  the 
hands  of  their  vendees  or  subvendees.    In  1881,  the 
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comptroller  of  the  State  treasury  attempted  by  manda- 
mus to  compel  the  trustees  of  Davidson  county  to  as- 
sess these  lands  for  taxation^  and  the  correctness  of  the 
decision  in  State  v.  Hicks,  Ewing  &  Co.,  was  directly 
challenged  in  the  above-mentioned  case  of  State,  ex  reL, 
V.  Whittoorth.  The  court  held  that,  if  the  question  were 
brought  before  it  for  the  first  time,  it  would  have  been 
constrained  to  decide  against  the  exemption,  on  the 
ground  that  it  would  not  pass  to  a  vendee  of  the  original 
grantees  unless  there  were  words  showing  beyond  a  rea- 
sonable doubt  that  such  was  the  intention  of  the  legisla- 
ture, and  that  there  was  no  such  commanding  evidence 
of  intention  that  the'  exemption  should  so  pass ;  but  fur- 
ther held  that  the  decision  in  the  9th  Yerger  case 
had  grown  to  be  a  rule  of  property,  in  respect  of  the 
particular  property  involved,  which  should  not  be  dis- 
turbed.    The  court  said: 

"The  State,  the  county,  and  the  city  have  acquiesced 
in  it  for  over  forty  years.  Upon  its  correctness  capital 
has  sought  investment  in  that  'territory,^  and  built  val- 
uable improvements  thereon.  The  petition  makes  a 
solemn  admission  that  since  1836  ^this  decision  has  been 
treated  by  the  profession  as  settling  the  question  that 
this  property  was  exempt  from  taxes  for  the  State, 
county,  and  city.'  It  has  to  all  intents  and  purposes 
become  a  rule  of  property,  so  far  as  a  decision  of  the 
highest  court  in  the  State  can  make  and  establish  that 
rule.  While  a  court  should  not  hesitate  to  overrule  a 
decision  which  has  been  recently  made,  when  fully  con- 
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vinced  that  it  is  erroneous,  rather  than  perpetuate  error, 
yet  a  very  different  principle  prevails  when  it  has  been 
acquiesced  in  for  many  years  and  established  a  rule  of 
property.  Judge  Catron,  in  delivering  the  opinion  of 
the  court  in  the  case  of  Talbot  v.  McOavock,  Lessee,  1 
Yerg.,  277,  referring  to  the  decision  of  the  court  in  the 
case  of  Napier,  Lessee,  v.  Simpson,  1  Tenn.,  448,  says 
*that  he  understood  the  bench  and  the  bar,  the  legisla- 
ture and  the  community,  to  have  acquiesced,  during  the 
intermediate  period  of  twenty  years,  in  that  decision  as 
being  the  law,  and  a  correct  construction  of  the  act  of 
1797,  and  that,  with  all  possible  deference  to  the  opinion 
of  others,  it  should  not  now  be  disturbed,  independent 
of  any  jloubts  that  may  be  entertained  of  its  correct- 
ness/ 

"In  1840  Judge  Reese,  in  delivering  the  opinion 
of  the  court  in  the  case  of  Smith  v.  McCalVs  Heirs,  2 
Humph.,  166,  referring  to  the  case  of  Talbot  v.  MoOav- 
ock,  says :  *If  we  doubted,  as  we  do  not,  the  correctness 
of  the  judgment  in  that  case,  we  should  still  yield  to  its 
authority.  A  greater  evil  can  scarcely  be  imagined  than 
an  habitual  fluctuation  in  judicial  opinion  as  to  ques- 
tions affecting  the  rights  and  regulating  the  conduct  of 
a  whole  community  in  relation  to  real  property.' 

"In  1870,  Judge  Shields,  a  special  judge,  who  delivered 
the  opinion  of  the  court  in  the  case  of  Sherfy  v.  David 
Argenbright  et  al.,  although  overruling  some  decisions 
of  the  supreme  court  of  Tennessee,  made  directly  after 
the  close  of  the  war,  in  relation  to  the  validity  of  con- 
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tracts  founded  upon  the  (Confederate  treasury  notes, 
clearly  recognizes  the  soundness  of  the  law,  as  held 
by  Judges  Catron  and  Reese,  in  this  strong  lan- 
guage: 'When  a  decision  or  a  series  of  decisions 
have  established  a  rule  of  property,  and  more  par- 
ticularly, a  rule  affecting  the  title  to  real  estate, 
which  has  become  generally  known,  and  has  been 
acted  upon,  such  a  landmark  should  not  be  dis- 
turbed/ 1  Heisk.,  143,  2  Am.  Rep.,  690.  See,  also,  the 
opinion  of  Judge  Whyte,  in  the  case  of  Nelson  v.  Allen, 
1  Yerg.,  376.  The  exceptions  to  the  rule,  as  thus  es- 
tablished by  the  judicial  decisions  of  the  supreme  court 
of  Tennessee,  may  be  found  in  the  cases  cited  in  the  brief 
of  counsel  of  Vance  v.  McNairy,  3  Yerg.,  197,  24  Am. 
Dec.,  553,  and  of  Mitchell  v.  Lipe,  8  Yerg.,  179,  29 
Am.  Dec.,  116,  but  Judge  Green,  in  delivering  the 
opinion  of  the  court  in  the  case  of  8  Yerg.,  overruling 
his  opinion  in  the  3  Yerg.  case,  says :  *We  feel  the  im- 
portance of  adhering  to  former  adjudications,  and  the 
mischief  which  results  from  a  fluctuation  of  opinion  on 
any  question,  yet  question  will  sometimes  occur  where 
a  point  may  be  adjudicated  without  the  benefit  of  all 
the  authorities  which  could  shed  light  upon  it,  and  when 
a  reconsideration  of  it  is  highly  proper.'  It  is  thus 
plainly  seen  that  the  reasoning  of  the  learned  judge,  so 
far  from  forming  a  rule,  tends  to  bring  that  case  within 
an  exception  to  what  he  acknowledges  to  be  a  sound 
and  well-established  rule  of  law. 
^^Chancellor  Kent  says :    'If  a  decision  has  been  made 
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upon  solemn  argument  and  mature  deliberation,  the 
presumption  is  in  favor  of  its  correctness,  and  the  com- 
munity have  a  right  to  regard  it  as  a  just  declaration 
or  exposition  of  the  law,  and  to  r^ulate  their  actions 
and  contracts  by  it.  It  is  by  the  notoriety  and  stability 
of  such  rules  that  professional  men  can  give  safe  advice 
to  those  who  consult  them,  and  the  people  in  general 
can  venture  to  buy  and  trust,  and  to  deal  with  each 
other.  If  judicial  decisions  were  to  be  lightly  disre- 
garded, we  should  disturb  and  unsettle  the  great  land- 
marks of  prosperity/    1  Kent,  415. 

"Cooley,  in  his  work  on  Constitutional  Limitations, 
says:  *It  will,  of  course,  sometimes  happen,  that  a 
court  will  find  a  former  decision  so  unfounded  in  law, 
so  unreasonable  in  its  deductions,  or  so  mischievous  in 
its  consequences,  as  to  feel  compelled  to  disregard  it. 
Before  doing  so,  however,  it  is  well  to  consider  whether 
the  point  involved  is  such  as  to  have  become  a  rule  of 
property,  so  that  titles  have  been  acquired  in  reliance 
upon  it,  and  vested  rights  will  be  disturbed  by  any 
-change;  for  in  such  case  it  may  be  better  that  the  correc- 
tion of  the  error  be  left  to  the  legislature,  which  can 
control  its  action  so  as  to  make  it  prospective  only,  and 
thus  prevent  unjust  consequences.'  Cooley  on  Con. 
Lim.,  52.  Judge  Bronson,  in  the  case  of  Sparrow  v. 
Kingman,  1  N.  Y.,  242,  says :  That  after  an  erroneous 
•decision  touching  the  rights  of  property  has  been  fol- 
lowed thirty  or  forty  years,  and  even  a  much  less  time, 
the  courts  cannot  retrace  their  steps  without  commit- 
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ting  a  new  error  nearly  afi  great  as  the  one  at  first/  The 
construction  given  to  a  statute  of  a  State  by  the  highest 
judicial  tribunal  of  such  State  is  regarded  as  a  part  of 
the  statute  See  2  Black,  603,  and  a  long  list  of  au- 
thorities cited." 

Again :  "A  decision  of  this  court  which  for  eleven 
years  has  constituted  a  rule  of  property,  of  frequent 
application  affecting  titles  to  real  estate,  should  be  ad- 
hered to  after  repeated  recognitions  by  this  and  the 
other  courts  of  the  State,  regardless  of  whether  it  was 
originally  correct  or  incorrect."  Case  v.  Joyce,  89 
Tenn.,  337,  16  S.  W.,  147,  12  L.  R.  A.*,  519,  citing  and 
approving  Sherfy  v.  Argenhright,  1  Heisk.,  143,  2  Am. 
Bep.,  690;  Atkinson  v.  Dance,  9  Yerg.,  427,  30  Am.  Dec., 
422 ;  Thompson  V.  Watson,  10  Yerg.,  368 ;  and  Smith  v. 
McCalVs  Heirs,  2  Humph.,  163-166. 

And  as  said  by  Mr.  Justice  Brown  of  the  supreme 
court  of  the  United  States,  in  a  celebrated  case  {Pollock 
V.  Farmers'  Loan  &  Trust  Co.,  158  U.  S.,  689,  15  Sup. 
Ct.,  912,  89  L.  Ed.,  1108) :  "I  have  always  entertained 
the  view  that  in  cases  turning  upon  questions  of  juris- 
diction, or  involving  only  the  rights  of  private  parties, 
courts  should  feel  at  liberty  to  settle  principles  of  law 
according  to  the  opinion  of  then  existing  members, 
neither  regardless  of,  nor  implicitly  bound  by,  prior  de- 
cisions, subject  only  to  the  conditions  that  they  do  not 
require  the  disturbance  of  settled  rules  of  property. 
There  are  a  number  of  questions,  however,  which  it  is 
more  important  should  be  settled  in  some  way  than  that 
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they  should  be  settled  right,  and,  once  settled  by  the 
solemn  adjudication  of  the  court  of  last  resort,  the  leg- 
islature and  the  people  have  a  right  to  rely  upon  such 
settlement  as  forever  fixing  their  rights  in  that  connec- 
tion.    Even  *a  century  of  error'  may  be  less  pregnant 

• 

with  evil  to  the  State  than  a  long-deferred  discovery  of 
the  truth.  I  cannot  reconcile  myself  to  the  idea  that 
adjudications  thus  solemnly  made,  usually  by  a  unani- 
mous court,  should  now  be  set  aside  by  reason  of  a  doubt 
as  to  the  correctness  of  those  adjudications,  or  because 
we  may  s.usx)ect  that  possibly  the  cases  would  have  been 
otherwise  decided  if  the  court  had  had  before  it  the 
wealth  of  learning  which  has  been  brought  to  bear 
upon  the  consideration  of  this  case." 

We  must  therefore  adhere  to  Mayor  and  Aldermen  of 
Memphis  v.  Wright  as  establishing  a  rule  of  property 
controlling  the  strip  of  land  in  controversy.  It  follows 
that  the  city  does  not,  in  respect  of  that  property,  sus- 
tain toward  the  complainants  the  relation  of  trustee,  as 
alleged  in  the  bill,  and  that  the  complainants  do  not 
sustain  the  relation  of  beneficiaries  in  such  special 
trust,  and  that  they  cannot  maintain  the  bill  on  that 
theory;  and,  further,  it  must  be  held,  under  the  au- 
thority of  the  case  referred  to,  that  the  city  is  the 
owner  of  the  property,  and  had  the  right  to  make  any 
disposition  of  it  authorized  by  its  charter.  This  is  true 
both  as  to  the  "public  promenade,"  and  the  "public 
landing ;"  the  principle  being  the  same  as  to  each  piece 
of  property. 
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The  complainants'  second  contention  is  that  the  mn- 
nicipal  authorities  of  the  city  of  Memphis  did  not  have 
the  power  under  the  new  charter^  chapter  11,  p.  15, 
Acts  1879,  and  the  amendments  thereto,  to  make  the 
contracts  complained  of  in  the  bill. 

The  powers  given  to  the  legislative  council  of 
the  city  under  the  acts  referred  to,  so  far  aa 
they  bear  upon  the  present  case,  are  as  follows:. 
''To  permit  and  regulate  the  laying  of  railroad 
tracks  or  iron,  and  the  passage  of  railroad  car» 
through  the  taxing  district,  and  to  remove  such  rail* 
road  tracks  if  they  obstruct  travel  or  do  not  conform  to- 
the  laws  of  the  taxing  district;  to  make  all  suitable  and 
proper  regulations  in  regard  to  the  use  of  the  streets  by 
street  cars,  and  to  regulate  the  running  of  the  same  so 
as  to  prevent  injury  or  inconvenience  to  the  publie 
.  .  .  to  repair  and  keep  in  repair  streets,  sidewalks: 
and  other  public  grounds  and  places  in  the  taxing  dis- 
trict; to  open  and  widen  streets,  to  change  the  loca- 
tion or  close  the  same,  and  to  lay  off  new  streets  and 
alleys  when  necessary,  and  to  have  and  exercise  entire- 
control  over  all  streets  and  other  public  property  of  the 
taxing  district ;  and  they  shall  have  power  over  all  other 
affairs  in  the  taxing  district  in  which  the  peace,  safety, 
or  general  welfare  of  the  inhabitants  are  interested.*'" 
Acts  1879,  p.  16,  c.  11,  sec.  3,  and  page  98,  c.  84,  sec.  1. 

It  is  insisted  by  the  complainants  that  the  contracts 
complained  of  are  for  too  long  a  period,  that  they  au- 
thorize the  closing  of  certain  streets,  and  the  choking: 
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of  others  with  railway  lines  to  such  an  extent  as  to 
interfere  with  travel,  and  that  by  these  contracts  the 
city  ties  its  hands  for  a  period  of  years,  so  that  it  cannot 
control  the  streets  left  open,  and  prevent  their  being 
filled  with  tracks  to  such  an  extent  as  to  unduly  impede 
the  passage  of  persons  and  vehicles. 

We  have  examined  all  of  the  contracts  of  the  defend- 
ant companies,  so  far  as  they  are  exhibited  with  the  bill, 
and  find  in  them  nothing  that  authorizes  them  to  so  im- 
pede any  open  street  with  tracks  as  to  prevent  the  pas- 
sage of  persons  and  vehicles;  and,  so  far  as  the  city's 
having  surrendered  its  power  to  control  such  streets, 
we  find,  in  each  of  the  defendants'  contracts  filed  with 
the  bill,  a  careful  reservation  by  the  city  of  its  police 
powers  over  the  territory-  which  forms  the  subject  of 
the  contract;  nor  could  the  city  legally  annul  these 
powers  which  it  possesses,  or  for  any  consideration 
agree  to  forego  them.  Moreover,  the  authority  is  ample 
for  the  removal  of  such  obstructions,  if  there  be  any,  to 
the  extent  indicated,  on  application  of  the  State  by  bill 
in  equity  (Metropolitan  City  B.  Co.  v.  Chicago^  96  111., 
627;  Atty.'Oen.  v.  London,  8  Beav.,  270;  Atty.-Oen.  v. 
Forbes,  2  Myl.  &  C,  123 ;  Atty.-Gen.  v.  OaJway,  1  Mol- 
loy,  103 ;  United  States  v.  Duluth,  1  Dill.,  469,  Fed.  Cas., 
No.  15,001 ;  People  v.  St.  Louis,  10  111.,  351,  48  Am.  Dec, 
339 ;  'Newark  Aqueduct  Board  v.  Passaic,  45  N.  J.  Eq., 
393,  18  Atl.,  106 ;  Georgetown  v.  Alexandria  Canal  Co., 
12  Pet,  91,  9  L.  Ed.,  1012),  or  by  indictment  in  the 
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criminal  court,  for  the  punishment  of  the  offender  and 
the  abatement  of  the  nuisance. 

As  to  the  length  of  time  the  contracts  have  to  run, 
this  is  a  matter  in  which  the  present  complainants  have 
no  special  or  peculiar  interest  different  from  that  of 
any  other  of  the  inhabitants  of  the  city  of  Memphis,  and 
hence  they  have  no  right  to  present  a  bill  upon  the  sub- 
ject. Patton  V.  Chattanooga,  108  Tenn.,  197,  65  S.  W., 
414.  If  the  city  has  exceeded  its  corporate  powers  in 
this  r^ard,  the  matter  is  one  for  interference  by  the 
State  upon  a  bill  filed  for  that  purpose  by  the  attorney- 
general. 

As  to  the  closing  of  streets,  this  is  likewise  a  matter 
in  which  complainants  have  shown  no  special  or  pe- 
culiar interest  different  from  that  of  other  inhabitants 
of  the  city,  and,  for  the  reasons  above  given,  they  have 
no  right  to  maintain  a  bill  based  upon  that  feature  of 
the  case.  Patton  v.  Chattanooga,  supra.  If  the  city 
has  exceeded  its  powers,  this  is  likewise  a  matter  for 
correction  upon  a  proceeding  instituted  in  the  name  of 
the  State.  It  is  true  that,  where  there  is  an  obstruction 
put  upon  a  street  which  unlawfully  impairs  the  ease- 
ment of  access  of  an  abutting  owner  to  his  property,  he 
may  have  his  action  for  damages  {Railroad  v.  Bingham, 
87  Tenn.,  522,  11  S.  W.,  705),  and,  from  time  to  time, 
continuous  actions  of  this  character,  until  the  nuisance 
is  abated  {Harmon  v.  Railroad,  87  Tenn.,  614, 11  S.  W., 
703) ;  and  if  he  own  the  fee  to  the  center  of  the  street, 
and  a  new  or  additional  burden  is  put  upon  it,  as  the 
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imposition  of  a  steam  railway,  he  may  have  compensa- 
tion  for  the  value  of  his  property  so  taken.  Street  Ry. 
Co.  V.  Doyle,  88  Tenn.,  747,  13  S.  W.,  936,  9  L.  R.  A., 
100,  17  Am.  St.  Rep.,  933.  It  is  also  true  that  the  city 
has  the  right  to  abandon  a  street,  that  is,  its  easement  of 
way  which  it  holds  in  trust  for  the  public,  if  for  the 
public  interests;  and  that  upon  such  abandonment  the 
fee  reverts  to  the  adjoining  proprietors,  if  they  own  to 
the  center  of  the  street  (State  v.  Taylor,  107  Tenn.,  455, 
64  S.  W.,  766),  and  that  the  city  cannot  sell  the  land 
covered  by  the  street  unless  it  owns  the  fee  {Id,)j  and 
cannot  even  then  do  so  in  such  way  as  to  debar  an  ad- 
joining owner  from  having  access  to  his  lot  over  the 
same,  or  at  least  over  so  much  as  leads  from  his  lot  to 
the  next  adjoining  public  street  on  each  side.  Atty.- 
Gen.  V.  Morris  d  E.  R.  Co.,  19  N.  J.  Eq.,  394.  But  in 
the  present  case  the  complainants  do  not  show  that  they 
own  property  abutting  upon  any  of  the  streets  purport- 
ing to  be  closed,  and  hence  they  have  shown  no  such 
special  or  peculiar  interest  as  will  enable  them  to  main- 
tain the  bill.  Patton  v.  Chattanooga,  supra.  And  see 
Brumit  v.  Railroad,  106  Tenn.,  124,  138,  60  S.  W.,  505, 
and  cases  cited. 

It  results  that  we  sustain  the  second,  third,  and 
fourth  grounds  of  demurrer. 

Having  thus  held  that  the  complainants  do  not  sus- 
tain such  a  special  or  peculiar  relation  to  the  matters 
in  controversy  as  that  they  can  maintain  the  bill,  we  do 
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not  think  it  proper  to  pass  directly  npon  the  question  of 
the  validity  of  the  contracts  assailed.  Having  held  that 
they  can  be  questioned  only  by  the  public  authorities, 
or,  as  respects  the  streets,  by  some  abutting  owner 
thereon,  in  so  far  as  they  unlawfully  affect  his  rights,  in 
respect  of  such  street  on  which  his  property  abuts,  or 
by  the  public  authorities,  it  is  manifestly  improper  that 
we  should  go  into  this  matter  any  further  without  hav- 
ing before  the  court  some  party  entitled  to  make  the 
questions,  if  any  there  be,  that  may  arise  on  that  head, 
as  to  the  existence  of  which,  not  having  considered  that 
matter,  we  intimate  no  opinion  one  way  or  the  other. 
We  have  found  it  necessary  to  go  into  the  question  con- 
cerning the  trust  relation  which  the  bill  alleged  that 
the  city  sustained  towards  the  complainants,  in  order 
to  ascertain  and  settle  the  status  of  the  latter  towards 
the  matters  in  controversy,  and  in  order  to  enable  us  to 
determine  the  second,  third,  and  fourth  grounds  of  de- 
murrer. It  is  true  that  the  discussion  on  that  head 
bears  to  some  extent  upon  the  first  ground  of  demurrer, 
but,  for  the  reasons  already  stated,  we  do  not  pass  upon 
that  ground  of  demurrer.  Nor  do  we  pass  upon  the  fifth 
and  sixth  grounds  of  demurrer. 

It  follows  that,   upon   the  grounds  stated,  the  com- 
plainants' bill  must  be  dismissed,  with  cost& 
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Memphis  Street  Railway  Company  v.  Mrs.  Kate 

Shaw. 

(Jackson.    April  Term,  1903.) 

1.  STREET  RAILBOADS.  Evidence  of  what  was  said  and  done 
is  competent  where  passenger  is  carried  beyond  destination^ 
when. 

Where,  in  an  action  against  a  street  railway  company  for  per- 
sonal injuries,  the  plaintiff's  contention  is  that  she  was  negli- 
gently carried  beyond  her  destination  on  the  trip  out  from  the 
city  to  her  home,  and  the  conductor  would  not  return  with  her 
to  her  destination,  but  carried  her  on  to  the  terminus  of  the 
road  and  brought  her  back,  and  again  carried  her  beyond  her 
destination  on  her  return ;  that  the  conductor  treated  her  rudely 
on  the  trip  out  and  back,  and  negligently  and  wantonly  In  the 
return  trip  carried  her  beyond  her  stopping  place,  and  that  she 
was  injured  in  attempting  to  get  off  at  a  place  beyond  her  des- 
tination where  the  car  stopped  on  the  return  trip,  the  evidence 
of  what  was  said  and  done  by  the  conductor  and  plaintiff  was 
not  only  competent,  but  constituted  the  very  gist  of  the  action. 
iPost,  pp.  471-472.) 

2.  SUPBBME  0OX7BT  PBAGTIOE.  Case  viewed  from  plain- 
tiff's standpoint  and  theory,  when. 

A  case  in  the  supreme  court  where  a  Judgment  has  been  rendered 
in  favor  of  the  plaintiff  in  the  court  below  on  the  verdict  of  the 
jury  must  be  viewed  from  the  plaintiff's  standpoint,  and  on  his 
theory,  as  the  jury  evidently  gave  the  weight  of  their  verdict  in 
his  favor  on  his  theory  and  standpoint    {,Po8t,  pp.  471-472.) 


468  TENNESSEE  JBEPORTS.         [Vol.  110 

street  Railway  Co.  v.  Shaw. 

8,  GHABOB  OF  OOUBT.  Ne^Ugenoe  solely  contributing  to 
injury  means  sole  cause  of  injury,  when. 
Where,  in  an  action  against  a  street  railway  company  for  per- 
sonal injuries,  the  court  charges  the  jury  that  if  plaintiff's  neg- 
ligent act  solely  contributes  to  bringing  about  the  injury  for 
which  he  complains,  he  can  not  recover,  the  trial  Judge  meant 
if  the  negligence  of  the  plalntifT  produced  or  was  the  sole  cause 
of  the  injury,  he  can  not  recover,  because  to  give  the  word 
"contribute"  its  legal  signification  would  make  the  charge  unin- 
telligible as  one  can  not  contribute  solely  to  effect  a  given  re- 
sult, but  only  in  connection  with  some  other  act.  Assuming 
that  it  was  intended  to  charge  the  doctrine  of  concurrent  neg- 
ligence, it  is  not  reversible  error  because  there  was  no  request 
for  any  other  additional  charge.    {Post,  pp.  472-474.) 

4.    SAME.    Want  or  meagemess  of  charge  on  contributory  negli- 

« 

gence  is  not  reversible  error  where  there  is  no  request  for  addi- 
tional charge,  when. 
Where,  in  an  action  for  personal  injury  the  defendant  Insisted 
throughout  the  trial  that  there  was«  and  could  be  no  contribu- 
tory negligence  or  concurrent  negligence  under  the  proof,  but 
that  the  facts  presented  a  case  of  sole  negligence  on  the  part 
of  plaintiff,  or  sole  negligence  on  part  of  defendant,  depending 
on  whether  the  Jury  adopted  the  plaintiff's  or  defendant's  theory 
of  the  facts,  the  want  of  a  charge  on  contributory  negligence  or 
the  meagemess  of  a  charge  thereon,  is  not  reversible  error 
where  there  was  no  request  for  additional  instructions.  (Fo^t, 
pp.  473-474.) 

Case  cited,  distinguished  and  approved:  Nashville  Street  Railway 
t     Company  v.  Norman,  108  Tenn.,  831. 

6.    8TBEBT  RATLROAPS.    Oonductor  must  not  start  car  while 
passenger  is  alighting. 
It  Is  the  duty  of  a  conductor  of  a  street  car  to  see  and  know  that 
no  one  is  In  the  act  of  alighting  when  he  starts  his  car  at  a 
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regular  stopping  place  for  the  discharge  and  reception  of  pas- 
sengers.    {Post,  pp,  474-477.) 

Cases  cited  and  approved:  Railroad  Company  v.  Mitchell,  98 
Tenn.,  81;  Highland  Company  ▼.  Burt,  92  Ala.,  29;  Gilbert  ▼. 
Street  Railway  Company,  160  Mass.,  403;  Losee  ▼.  Street  Rail- 
way Company,  63  Hun,  405;  18  N.  T.  Supp.,  297. 

6.  BAXB.    Assistance  must  be  rendered  aged  and  infirm  passen- 
gers in  alighting  from  car. 

It  is  the  duty  of  those  in  charge  of  a  street  car  to  give  greater 
care  and  consideration  to  aged  and  infirm  persons,  whose  age- 
or  infirmity  is  apparent  from  their  appearance,  than  to  other 
persons,  and  if  necessary  to  assist  them  in  getting  off  the  car, 
and  for  failure  to  perform  such  duty,  the  employer  is  liable. 
{Post,  pp,  474-477.) 

Case  cited  and  approved:     Railroad  Company  ▼.  Mitchell,  98 

Tenn.,  81. 

I 

7.  OHAJtOB  OF  OOUBT.    Correctly  stating  theory  of  both  parties 

is  not  reversible  error. 
Where  the  judge  in  his  charge  to  the  jury  states  the  plaintiffs 
theory  without  stating  any  hypothetical  fact,  which  was  not 
brought  out  by  some  of  the  witnesses,  and  the  plaintiff's  theory 
is  correctly  set  forth  as  well  as  that  of  t&e  defendant,  the  de- 
fendant can  not  sustain  an  assignment  of  error  on  this  ground. 
{Poit,  p,  477.) 

• 

8.  OOKMON  OABBIEB.    Liability  for  violence   and  insult  to 
passengers. 

▲  contract  to  carry  passengers  is  not  one  of  mere  toleration  and 
duty  to  transport  the  passengers  on  its  cars,  but  it  also  includes 
the  obligation  on  the  part  of  the  carrier  to  guarantee  to  its 
passengers  respectful  and  courteous  treatment,  and  to  protect 
them  not  only  from  violence  and  insult  from  strangers,  but  also 
from  violence  and  insult  from  the  carrier's  own  seryants. 
{Po9t,  p.  478.) 
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Case  cited  and  approved:  Traction  Company  y.  Lane,  103  Tenn., 
876,  888. 

9.  DAKAQB8.    Bxemplary,   punitive    or    vindictive     damages 
allowable,  when. 

Punitive  damages  are  allowed  when  a  wrongful  act  is  done  with 
a  bad  motive  or  so  recklessly  as  to  imply  a  disregard  of  social 
obligations,  or  when  there  is  negligence  so  gross  as  to  amount 
to  misconduct  and  recklessness.  What  amounts  to  gross  neg- 
ligence under  the  facts  of  the  case^  or  to  a  disregard  of  the 
safety  of  the  person  injured,  is  a  discretionary  ground  for  ex- 
emplary damages.  There  need  not  be  positive  proof  of  malice 
or  oppression,  If  the  transactions  or  facts  shown  In  connection 
therewith,  fairly  imply  Its  existence  and  it  is  left  to  the  Jury  to 
look  at  all  the  circumstances  in  order  to  see  whether  there  was 
anything  in  the  conduct  of  the  defendant  to  aggravate  the  dam- 
ages.   (Post,  pp.  477-481.) 

Cases  cited  and  approved:  Telegraph  Company  v.  Shaw,  102 
Tenn.,  818;  Traction  Company  v.  Lane,  103  Tenn.,  376;  Ameri- 
can Lead  Pencil  Company  v.  Davis,  108  Tenn.,  254. 

10.  SAKS.    Same.    Case  in  Judgment. 

Where  a  conductor  carried  a  passenger  beyond  her  destination, 
though  he  was  requested  in  ample  time  to  stop  there,  but  neg- 
lected to  do  so,  presumably  because  engrossed  in  conversation 
with  his  companions,  and  carried  her  to  the  end  of  the  line,  be- 
came angry  and  quarreled  with  her,  on  the  return,  demanding 
additional  fare  and  threatening  to  take  her  back  to  town,  and 
Joined  the  motorman  in  laughing  at  her  or  in  such  manner  as  to 
indicate  it  to  her  and  her  fellow  passenger,  and  again  carried 
her  by  her  stopping  place  on  the  return  at  a  high  rate  of  speed, 
laughing  with  the  motorman  at  her  discomfiture,  and  stood  and 
saw  her  attempt  to  get  off,  and  started  his  car  before  she  was 
safely  on  the  ground,  throwing  her  violently  and  seriously  in- 
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Jurlng  her,  are  facts  sufficient,  not  only  to  call  for  charge  upon 
the  feature  of  punitive  damages,  but  also  Justify  the  Jury  In 
giving  them.    {Post,  pp.  471-472,  479-481.) 


FROM  SHELBY. 


Appeal  m  error  from  the  Circuit  Court  of  Shelby 
County. — J.  P.  Young,  Judge. 


Wright,  Peters  &  Wright,    for    Street    Railway 
Company. 

Carroll,  MgKellar  &  Bullington,  for  Mrs.  Shaw. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  an  action  for  damages  for  personal  injuries. 
It  was  tried  before  a  jury  in  the  court  below,  and  there 
was  a  verdict  for  |5,000.  On  motion  for  a  new  trial, 
|2,000  of  this  amount  was  remitted,  and  judgment  was 
rendered  for  (3,000  and  costs,  and  the  street  car  com- 
pany has  appealed  and  assigned  errors. 

The  substance  of  the  complaint  is  that  plaintiff  was 
Diligently  carried  beyond  her  destination  on  her  trip 
out  from  the  city  to  her  home,  and  was  afterwards  car- 
ried on  to  the  terminus  of  the  road,  and  brought  back. 
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and  again  wantonly -carried  beyond  her  destination  on 
her  return. 

It  is  said  the  court  erred  in  admitting,  over  the  objec- 
tion of  the  company,  evidence  of  what  was  said  and 
done  by  the  conductor  and  plaintifF  on  the  trip  out  and 
the  return. 

Plaintiff's  contention  is  that  she  was  carried  n^- 
ligently  beyond  her  destination  in  going  out,  and 
that  the  conductor  would  not  return  with  her  to  her 
destination;  that  he  Ideated  her  rudely  on  the  trip  out 
and  back,  and  negligently  and  wantonly  on  the  return 
trip  carried  her  beyond  her  stopping  place.  The  case 
in  this  court  must  be  viewed  from  the  plaintiff's  stand- 
point, and  on  her  theory,  and  what  was  said  and  done 
on  the  trip  out  and  back  is  not  only  competent,  but  con- 
stitutes the  very  gist  of  the  action. 

It  is  said  the  court  erred  in  the  following  istruction 
to  the  jury:  "The  court  further  instructs  you  that  a 
person  who  enters  a  street  car  to  be  transported  to  a 
certain  place,  and  pays  his  fare,  is  a  passenger,  and  that 
there  is  a  corresponding  obligation  on  the  part  of  the 
passenger  to  act  with  prudence,  and  to  use  the  means 
provided  for  his  safe  transportation  with  the  same  rea- 
sonable circumspection  and  care  that  is  required  on  the 
part  of  the  carrier,  for  the  law  does  not  prescribe  a 
different  rule  or  measure  of  care  with  respect  of  parties, 
and,  if  his  n^ligent  act  solely  contributes  to  bringing 
about  the  injury  of  which  he  complains,  he  cannot  re- 
cover." 
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The  criticism  is  in  the  use  of  the  word  "solely/* 
and  the  contention  is  that  the  court  should  have  told  the 
jury  that,  if  both  plaintiff  and  the  company  were  neg- 
ligent, the  plaintiff  could  not  recover.  To  give  to  the 
word  "contribute^'  its  legal  signification  would  make 
the  charge  unintelligible,  as  one  act  cannot  "contribute^' 
solely  to  effect  a  given  result,  but  only  in  connection 
with  some  other  act ;  and  there  can  be  no  sole  contribu- 
tory cause  of  an  accident. 

We  may  assume,  therefore,  that  the  trial  judge  meant, 
if  the  negligent  act  of  the  plaintiff  produced  or  was  the 
sole  cause  of  the  injury,  she  could  not  recover. 

There  aite  two  or  more  answers  to  this  assignment, 
assuming  that  it  was  meant  to  charge  the  doctrine  of 
concurrent  negligence. 

One  is  that  there  was  no  request  for  any 
other  or  additional  charge.  Another  is  that  the 
company  insisted  throughout  the  trial  that  there 
was  and  could  be  no  contributory  negligence  or 
concurrent  negligence,  under  the  proof,  but  that  the 
facts  presented  a  case  of  sole  negligence  on  the  part  of 
plaintiff,  or  sole  negligence  on  the  part  of  defendant,  ac- 
cording to  whether  the  jury  adopted  plaintiff's  or  de- 
fendant's theory  of  the  facts.  Counsel  for  the  road 
stated  that,  if  plaintiff's  theory  was  true,  then  the  road 
was  guilty  of  negligence,  to  which,  in  the  language  of 
counsel,  "we  don't  claim  her  negligence  contributed." 
The  jury  evidently  adopted  the  theory  of  plaintiff. 

The  case  of  Nashville  Street  Railway  Co.  v.  Norman, 
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108  Tenn.,  331,  67  S.  W.,  479,  is  cited  by  counsel  for  the 
road,  and  relied  on  by  him ;  but  in  that  case  there  was 
a  theory  of  concurrent  negligence  presented  by  the  rec- 
ord, and  the  court  was  asked  to  charge  the  doctrine  of 
concurrent  or  contributory  negligence. 

The  court  in  the  present  case,  in  his  charge,  did 
present  the  feature  of  contributory  n^ligence, 
saying  to  the  jury:  ^^But  if  the  passaiger  is 
injured  by  his  or  her  own  negligence  or  want  of 
care,  and  without  any  negligence  or  want  of  care 
on  the  part  of  the  carrier,  then  the  carrier  is  not 
liable,  and  there  can  be  no  recovery."  This  was  meager, 
but  there  was  no  request  for  additional  charge. 

It  is  said  that  the  court  erred  in  charging  as  follows : 
^^You  are  also  instructed  that  it  is  the  duty  of  those  in 
charge  of  the  car,  when  signaled  to  stop  at  a  regular 
stopping  place  to  discharge  passengers  or  to  take  on 
others,  to  await  a  sufficient  length  of  time  to  allow  the 
passengers — whether  those  giving  the  signal  to  stop,  or 
those  who  are  undertaking  or  attempting  to  alight — ^a 
sufficient  length  of  time  to  alight  in  safety,  by  the  ex- 
ercise of  reasonable  diligence,  and  to  see  and  know  that 
no  passenger  is  in  the  act  of  alighting  when  the  car  is 
again  put  in  motion.  And  it  is  likewise  their  duty  to 
give  greater  care  and  consideration  to  aged  or  infirm 
persons,  whose  age  or  infirmity  are  apparent  from  their 
appearance,  than  to  other  persons,  and,  if  necessary,  to 
assist  them  in  getting  off  the  car;  and,  if  they  fkil  to 
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perform  their  duty  in  these  respects,  the  employer  is 
liable.^' 

One  objection  to  this  is  that  it  requires  tire 
•conductor  absolutely  to  know  and  see  that  no  passenger 
is  in  the  act  of  alighting  when  the  car  is  put  in  motion, 
and  thus  makes  the  company  virtually  an  insurer  that 
the  conductor  shall  see  the  passenger  if  alighting. 

This  doctrine  is  laid  down  in  Booth  on  Street 
Railroads,  sec.  349,  in  these  words:  "It  is  the 
-duty  of  those  in  charge  of  the  car,  when  sig- 
naled to  stop  for  the  purpose  of  discharging 
passengers,  to  ascertain  who  and  how  many  of 
the  passengers  intend  to  alight  at  that  place,  to  wait 
a  sufficient  length  of  time  to  allow  them  to  alight  in 
safety  by  the  exercise  of  reasonable  diligence,  and,  in 
any  event,  to  see  and  know  that  no  passenger  is  in  the 
act  of  alighting,  or  otherwise  in  a  position  which  would 
be  rendered  perilous  by  the  motion  of  the  car  when  it  is 
again  put  in  motion."  Booth  on  Street  Railroads,  sec. 
349. 

Again,  in  Highland  Co.  v.  Burt,  92  Ala.,  29,  9  South., 
410,  13  L.  R.  A.,  95,  it  is  said :  "It  is  the  duty  of  the 
driver  to  wait  a  sufficient  length  of  time  to  enable  pas- 
sengers to  alight  in  safety  by  the  exercise  of  reasonable 
diligence,  and,  in  any  event,  to  see  and  know  that  no 
passenger  is  in  the  act  of  alighting,  or  otherwise  in  a 
IKMition  which  would  be  rendered  perilous  by  a  move- 
ment of  the  car." 

In    Railroad    Co.  v.    Mitchell,    98    Tenn.,  31,    40 


476  TENNESSEE  REPORTS.        [Vol.  110 

street  Railway  Co.  ▼.  Shaw. 

S.  W.,  72,  no  doubt  citing  from  Booth  on  Street 
Railroads,  it  is  said:  ^'A  common  carrier  is  guilty  of 
negligence  if  it  fails  to  stop  it^  trains  at  stations  a  suffi- 
cient length  of  time  to  enable  passengers,  including  the 
aged  and  very  young,  by  the  exercise  of  due  care  and 
diligence  to  leave  the  cars  in  safety  and  without  hurry 
or  confusion,  or  if,  after  having  waited  a  reasonable 
time,  it  starts  its  train  when  it  is  known,  or  should  by 
reasonable  care  have  been  known,  that  passengers  were 
in  the  act  of  alighting  from  the  cars. 

''As  applied  to  a  woman  aged  seventy-six  years, 
and  weighing  two  hundred  pounds,  the  following 
instruction,  taken  as  a  whole,  is  not  erroneous, 
to- wit:  *It  was  the  duty  of  the  defendant  com- 
pany to  use  all  reasonable  care  and  diligence 
for  her  safety  while  on  and  getting  off  of  the 
train,  and  to  give  a  reasonable  time  on  arriving  at  the 
depot  (her  destination)  to  alight  from  the  train  in 
safety;  and  it  was  the  duty  of  the  company,  or  some 
agent  or  employee  of  defendant  in  charge  of  the  train, 
to  see  that  sufficient  time  was  given  for  that  purpose, 
and,  if  necessary,  to  assist  her  in  making  her  exit" 

In  Nellis  on  Street  Surface  B.  B.'s,  page  479,  notes, 
it  is  said :  ''The  conductor  must  be  alert  to  see  that  no 
one  is  alighting  or  attempting  to  alight  before  he  starts 
his  car."  Citing  Gilbert  v.  Street  RaMway,  160  Mass., 
403,  63  N.  E.,  60 ;  Losee  v.  Street  Railway,  63  Hun,  405, 
18  N.  Y.  Supp.,  297. 

While   we   think   that    the   language   of   the   trial 
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judge^  when  taken  in  its  connection^  and  in 
view  of  other  portions  of  the  charge,  does  not  make  the 
company  an  insurer,  and  was  not  so  intended,  we  can- 
not, in  case  of  street  railways,  when  a  conductor  has 
only  one  car,  or,  at  most,  two  or  three  cars,  to  watch, 
consider  it  too  high  a  degree  of  care  that  he  should  be 
required  to  see  and  know  that  no  one  is  in  the  act  of 
alighting  when  he  starts  his  car.  The  whole  length  of 
the  car,  and  every  passenger  on  it,  can  be  brought  under 
his  notice  at  a  glance,  and  they  all  alight  on  one  side 
or  at  one  end;  and,  by  the  exercise  of  any  reasonable 
degree  of  care  and  caution,  he  may  see  and  know.  We 
do  not  mean  to  apply  the  rule  to  commercial  cars,  where 
there  are  several  coaches  in  a  train,  under  one  conduc- 
tor. 

As  to  the  duty  of  the  conductor  to  look  after  the  safety 
and  care  of  aged  and  infirm  persons,  and,  if  necessary, 
assist  them  in  alighting,  the  instruction  given  in  this 
case  does  not  go  beyond  the  rule  of  duty  laid  down  in 
Railroad  Co.  v.  Mitchell,  98  Tenn.,  31,  40  S.   W.,  72. 

This  does  not  mean  that  it  Ls  the  duty  of  the  conductor 
to  assist  passengers  generally  to  alight. 

The  sixth  assignment  complains  of  the  fact  that  the 
trial  judge  gave  plaintiff's  theory  of  the  case  to  the  jury. 
We  find  that  it  was  immediately  followed  by  a  state- 
ment of  defendant's  theory,  and  both  are  stated  with 
substantially  and  virtually  exact  correctness. 

We  do  not  find  in  the  learned  judge's  statement  any 
fact  stated  hypothetically  which  was  not  brought  out  by 
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some  of  the  witnesses,  and  plaintiff's  theory  is  correctly 
set  forth,  as  well  as  that  of  defendant 

It  is  said  that  the  trial  jndge  should  have  given  na 
charge  uponthe  subject  of  exemplary  damages;  that  the 
case  presented  is  not  one  for  punitive  damages,  and 
hence  the  verdict  and  judgment  are  excessive,  and  so 

« 

much  so  as  to  evince  passion,  prejudice,  or  caprice, 
caused  by  the  charge  upon  the  subject  of  exemplary 
damages. 

In  considering  this  assignment,  we  must,  of 
course,  take  plaintiff's  version  of  the  matter,  as  the 
jury  evidently  credited  her,  and  gave  the  weight  of 
their  verdict  in  her  favor,  and  there  is  no  assignment 
that  there  is  no  evidence  to  support  the  verdict.  If  the 
case  is  one  which  calls  for  exemplary  damages,  then  the 
court  should  have  charged  the  jury  upon  that  feature. 

In  American  Lead  Pencil  Company  v.  Davis,  108  Tenn., 
254,  66  S.  W.,  1129,  this  court  approves  the  language 
of  Sutherland  on  Damages,  when  he  says  that  punitive 
damages  are  allowed  when  a  wrongful  act  is  done  with 
a  bad  motive,  or  so  recklessly  as  to  imply  a  disregard 
of  social  obligations,  or  when  there  is  n^ligence  so 
gross  as  to  amount  to  misconduct  and  recklessness. 
Continuing,  the  court  says:  "The  authorities  affirm 
that  what  amounts  to  gross  negligence  under  the  fact» 
of  the  case,  or  to  a  disregard  of  the  safety  of  the  person 
injured,  is  a  discretionary  ground  for  exemplary  dam- 
ages.'' 

This  court  has  also  said,  in  The  Traction  Co.  v^ 
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Lane,  103  Tenn.,  376,  53  S.  W.,  557,  46  L.  R.  A.,  549 : 
"A  contract  to  carry  passengers  is  not  one  of  mere  tol- 
eration and  duty  to  transport  the  passengers  on  its  cars, 
but  it  also  includes  the  obligation  on  the  part  of  the 
carrier  to  guarantee  to  its  passengers  respectful  and 
courteous  tre;atment,  and  to  protect  them  not  only  from 
violence  and  insult  from  strangers,  but  also  from  vio- 
lence and  insult  from  the  carrier^s  own  servants." 

In  Telegraph  Co.  v.  Shaw,  102  Tenn.,  318,  52  S.  W., 
163,  it  is  said:  "There  need  not  be  positive  proof  of 
malice  or  oppression,  if  the  transactions,  or  facts  shown 
in  connection  therewith,  fairly  imply  its  existence,  and 
it  is  left  to  the  jury  to  look  at  all  the  circumstances  in 
order  to  see  whether  there  was  anything  in  the  conduct 
of  the  defendant  to  aggravate  the  damages." 

Tested  by  these  rules,  we  advert  to  the  facts  of  the 
case  as  given  by  plaintiff  and  her  witnesses :  Plaintiff 
was  a  German  lady  seventy-three  years  of  age.  She 
entered  a  car  in  the  city  to 'go  to  her  home,  in  the 
suburbs.  She  desired  to  get  off  at  Orleans  street,  and 
so  told  the  conductor  at  the  next  crossing  before  reach- 
ing Orleans. 

It  seems  the  conductor  and  another,  one  not 
on  duty,  and  a  young  man  friend,  were  on  the 
rear  of  the  car,  talking.  He,  being  engaged  in 
conversation,  did  not  give  the  signal  to  stop  at 
Orleans,  and  plaintiff  hallooed  at  him,  but  he  ran 
on  to  Richland  avenue;  and  plaintiff  declined 
to  get  off  there,  and  demanded  to  be  carried  back,  but 
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the  conductor  refused,  and  notified  her  that  he  would 
take  her  to  the  end  of  the  line^  which  he  did.  On  the 
way  back,  the  conductor  demanded  of  her  another  fare, 
which  she  refused.  She  says  he  ^^fussed"  at  her,  and 
she  demanded  to  be  put  off  at  Orleans  street,  when  the 
conductor  threatened  to  carry  her  on  to  town  again. 
Before  reaching  Orleans,  the  conductor  and  motorman 
were  in  conversation,  looking  back  at  her  and  laughing, 
and,  as  a  young  lady  passenger  stated,  evidently  making 
fun  of  plaintiff.  He  did  not  stop  at  Orleans,  but  ran 
by  that  crossing  very  rapidly,  and  only  stopped  at  the 
next,  which  was  Lauderdale  street,  in  order  to  take  on 
three  ladies.  Plaintiff,  when  the  three  ladies  got  on, 
attempted  to  alight;  and  while  on  the  step,  and  in  the 
act  of  putting  her  foot  to  the  ground,  the  car  was  started 
suddenly,  and  threw  her  violently  to  the  ground,  bruis- 
ing her,  breaking  one  rib,  and  otherwise  injuring  her. 
There  is  a  conflict  as  to  whether  the  car  had  stopped 
when  she  tried  to  get  off,  but  her  evidence,  and  we  think 
the  decided  weight  of  testimony,  is  to  the  effect  that  it 
had.  The  fact  that  three  other  ladies  entered  the  car 
is  strongly  persuasive,  if  not  conclusive,  that  the  car 
did  stop.  That  it  started  up  before  she  alighted  ap- 
pears very  clearly  from  the  testimony  of  the  policeman, 
who  picked  her  up  about  six  feet  beyond  the  stopping 
point  where  the  ladies  entered  the  car,  and  beyond  the 
regular  crossing.  This  version,  as  well  as  the  plain- 
tiff's entire  theory  of  the  case^  is  fully  sustained  by  Miss 
Taylor  in  its  most  important  details. 
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A  summary  of  the  facts  bearing  upon  this  feature  of 
punitive  damages  is  that  the  conductor  had  only  two 
passengers  to  look  after.  He  was  asked  in  ample  time  to 
stop  the  car  at  Orleans  street.  He  neglected  to  do  it, 
presumably  because  engrossed  by  the  conversation  of 
his  companions.  He  carried  her  to  the  end  of  the  line, 
and  became  angry  and  quarreled  with  her  on  the  return, 
demanding  additional  fare.  He  threatened  to  take  her 
back  to  town,  and  joined  thei  motorman  in  laughing  at 
her,  or  in  such  manner  as  to  indicate  to  her  and  to  Miss 
Taylor,  her  fellow  passenger.  He  carried  her  again 
by  her  stopping  place  on  the  return,  at  a  high  rate  of 
speed,  laughing  with  the  motorman  at  her  discomfiture. 
He  stood  and  saw  her  attempt  to  get  off,  and  started 
his  car  before  she  was  safely  on  the  ground,  throwing- 
her  violently,  and  seriously  injuring  her. 

We  think  these  facts  are  sufficient  not  only  to  call  for 
a  charge  upon  the  feature  of  punitive  damages,  but  also 
to  justify  the  jury  in  giving  them,  and,  in  view  of  these 
facts  and  the  injury  sustained,  there  is  no  error  in  the 
amount;  and  the  judgment  is  affirmed,  with  costs. 


110  Texin — 31 
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(Jackson.    April  Term,  1903.)' 

1.    ORnONAIi  LAW.    Fleading  and  practioe.    flme  of  filing  plea 
of  autrefois  oonviot» 
A  plea  of  former  conviction  ehoold  be  tendered  along  with  plea 
of  not  guilty  and  before  the  trial  Is  begun.    {Post,  pp.  484-485.) 

8.  8AMB.  Befoaal  of  permiasion  to  file  a  plea  of  antrefoia  con- 
vict, not  erroneona,  when. 
Where,  on  a  prosecution  for  murder,  a  plea  to  the  effect  that  de- 
fendant had  been  convicted  of  the  assault,  which  caused  the 
death,  was  not  tendered  until  after  the  State  had  closed  its 
case,  and  the  defendant  had  been  examined  as  a  witness  in  his 
own  behalf,  it  was  proper  to  refuse  to  allow  the  plea  to  be  filed. 
{Post,  pp.  484-485.) 

8,  SAMB.  Conviction  ^or  assault  and  battery  not  a  bar  to  subse- 
quent prosecution  for  murder. 
It  is  well-settled  law  that  a  conviction  of  a  misdemeanor  included 
In  a  felony  Is  no  bar  to  a  subsequent  prosecution  for  murder, 
predicated  on  the  fact  that  the  person  assaulted  had  died  from 
his  injuries,  for  the  felony  is  not  consummated  until  after  the 
conviction  of  the  misdemeanor,  as  was  the  murder  in  this  case, 
by  the  death  of  the  assaulted  party  after  Judgment  before  the 
justice  of  the  peace.    {Pott,  pp.  484-485.) 

Case  sited  and  approved:     Mikels  v.  State,  S  Heisk..  821. 
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4.  SKAIiL  OFFENSE  LAW.  Ck)nyiction  under,  for  assault  and 
battery  does  not  bar  conviction  tor  murder,  the  result  of  such 
assault. 

The  act  of  1870-71,  chapter  27,  providing  that  in  criminal  cases  in 
which  a  defendant  shall  have  been  brought  before  a  Justice  of 
the  peace  under  the  provisions  of  the  small  offense  law,  shall 
have  submitted  and  been  fined,  as  provided  by  law,  and  shall 
thereafter  be  indicted  for  the  same  identical  offense  as  a  felony, 
he  may  plead  the  former  conviction  in  bar,  does  not  render  a 
conviction  for  an  assault  a  bar  to  a  prosecution  for  murder, 
which  was  the  result  of  the  assault  to  which  defendant  had 
submitted  before  the  Justice  of  the  peace.     {Post,  pp.  486-486.) 

Statutes  cited  and  construed:  Acts  of  1870-71,  ch.  27. 

Code  cited  and  construed:    Sec.  7180  (S). 

5.  SAME.  Not  intended  to  provide  convenient  mode  of  escape  for 
felons. 

The  legislature  did  hot  intend  to  provide  a  convenient  mode  for 
felons  to  escape  merited  punishment  by  permitting  them  to  sub- 
mit under  the  small  offense  of  law  to  the  misdemeanor  involved 
in  the  felony.    (Post,  p.  486.) 


FROM  SHBLBT. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
County. — John  T.  Moss^  Judge. 

J.  J.  DuBOSB^  for  McNulty. 

Attobnby-Obnbral  Catbs^  for  State. 
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Mr.  Justice  Shiblds  delivered  the  opinion  of  the 
Court. 

Charles  McNulty,  plaintiff  in  error,  upon  his  plea  of 
guilty  to  a  warrant  issued  by  a  justice  of  the  peace  of 
Shelby  county,  January  15,  1903,  charging  him  with  as- 
sault and  battery  upon  one  Cottrell  Childress  upon  a 
previous  day  of  that  month,  was  fined  |50,  and  com- 
mitted to  the  workhouse.  Childress  died  about  30  days 
thereafter  from  the  injuries  sustained  from  the  assault 
and  battery  committed  upon  him,  and  the  plaintiff  in 
error  was  indicted  for  his  murder  in  the  criminal  court 
of  Shelby  county,  and  upon  trial  was  found  guilty  of  vol- 
untary manslaughter,  and  his  punishment  fixed  at  two 
years  in  the  State  penitentiary. 

After  the  State  had  closed  its  case,  and  the  plaintiff  in 
error  had  been  examined  as  a  witness  in  his  own  behalf, 
his  counsel  tendered  to  the  court  a  plea  stating  the  pro- 
ceedings before  the  justice  of  the  peace,  and  relying 
upon  them,  and  the  judgment  there  given  against  the 
plaintiff  in  error,  as  a  former  conviction,  in  bar  of  the 
indictment  under  which  he  was  then  being  tried,  with- 
out any  affidavit  explaining  why  it  was  not  tendered 
at  the  proper  time.  The  trial  judge  refused  to  allow 
the  plea  to  be  filed,  and  directed  the  trial  to  proceed 
upon  the  plea  of  not  guilty.  This  action  is  now  as- 
signed aa  error. 

There  was  no  error  in  the  refusal  of  the  trial 
judge  to  allow  the  plea  tendered  to  be  filed.  It 
should  have  been  tendered,  along  with  the  plea  of  not 
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guilty,  before  the  trial  was  begun ;  and  not  having  been 
tendered  until  the  State  had  closed  the  evidence  in  its 
behalf,  and  the  plaintiff  in  error  was  introducing  his, 
and  the  delay  not  being  satisfactorily  explained,  it  was 
within  the  discretion  of  the  court  to  refuse  permission 
for  it  to  be  then  filed.  But  the  action  of  the  trial  judge 
was  correct  upon  the  merits.  The  plea  did  not  set  forth 
a  meritorious  and  valid  defense  to  the  indictment.  The 
facts  stated  in  it  did  not  show  that  the  plaintiff  in  error 
had  once  been  in  jeopardy  for  the  offense  for  which  he 
was  then  being  tried — the  murder  of  Cottrell  Childress. 
The  proceeding  had  against  him  was  for  a  misdemeanor 
— ^assault  and  battery. 

The  indictment  in  this  case  is  for  a  felony — ^murder 
committed  upon  Cottrell  Childress — a  greater  offense, 
containing  other  and  materially  different  elements  from 
the  former  one,  and  requiring  different  proof  to  convict, 
and  which  had  not  been  committed  and  was  not  in  exist- 
ence when  the  first  trial  was  had,  Childress  being  then 
alive.  The  two  offenses  are  entirely  distinct,  and  the 
identity  necessary  to  sustain  a  plea  of  the  former  con- 
viction is  wholly  wanting. 

It  is  well-settled  law  that  a  conviction  of  a 
misdemeanor  included  in  a  felony  is  no  bar  to  a 
prosecution  for  the  felony,  and  certainly  this  rule  must 
prevail  when  the  felony  is  not  consummated  until 
after  the  conviction  of  the  misdemeanor,  as  was  the  mur- 
der in  this  case  by  the  death  of  the  assaulted  party  after 
the  judgment  before  the  justice  of  the  peace.  Mikela 
V.  State,  3  Heisk.,  321 ;  Clark's  Grim.  Prac.,  pp.  402,  403. 
It  is,  however,  insisted  by  counsel  for  plaintiff  in  error 
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that  this  rule  has  been  abrogated  in  this  State  by  stat- 
ute ;  and  chapter  27,  p.  31,  of  the  acts  of  1870-71  ( Shan- 
non's Code,  sec.  7180),  is  relied  upon  to  sustain  this  con- 
tention. It  is  as  follows:  "In  all  criminal  cases  in 
which  a  defendant  shall  have  been  brought  before  a  jus- 
tice of  the  peace  under  the  provisions  of  the  small  of- 
fense law,  and  shall  have  submitted  and  been  fined  in 
manner  and  form  as  provided  by  law,  and  shall  there- 
after be  indicted  or  presented  for  the  same  identical  of- 
fense as  a  felony,  said  defendant  may  plead  said  former 
conviction  as  a  bar  to  any  conviction  of  a  misdemeanor 
under  said  indictment  or  presentment  for  felony,  pro- 
vided the  jury  shall  find  the  plea  of  the  former  convict- 
ion valid  under  the  present  laws  of  this  State." 

This  statute  will  not  bear  the  construction  insisted 
upon,  but  it  is  plainly  to  the  contrary.  It  is  unmistaka- 
bly provided  that  a  conviction  under  the  small  offense 
law  for  a  misdemeanor  included  in  a  felony  may  be 
pleaded  in  bar  of  another  conviction  of  the  same  misde- 
meanor under  an  indictment  against  the  defendant  for 
the  felony  involved,  and  upon  which  he  is  being  tried 
for  such  felony.  It  does  not  provide  that  a  conviction 
for  the  misdemeanor  shall  be  a  bar  to  a  prosecution  for 
the  greater  offense,  the  felony,  and  was  never  intended 
to  have  that  effect  It  will  not  be  presumed  that  the 
general  assembly  intended  to  provide  such  a  convenient 
mode  for  felons  to  escape  their  merited  punishment. 

The  failure  to  file  a  plea  at  the  proper  time  being  un- 
explained, and  no  merits  being  shown,  the  assignment  of 
the  error  is  overruled,  and  the  judgment  affirmed. 


2  Gates]  APRIL  TERM,  1903.  487 


state,  ex  rel.,  v.  Maiden. 


State,  ex  rel.  Baepibld,  v.  Maiden. 
(Jackson.    April  Term,  1903.) 

1.  KANBAMUS.  Will  not  be  granted  to  compel  a  trial  Judge  to 
sign  a  bill  oi  exceptions,  when. 
While  this  court,  in  aid  of  its  appellate  jurisdiction,  has  full 
power  to  compel  a  trial  judge  to  sign  a  bill  of  exceptions,  yet 
mandamus  trill  not  be  granted  to  compel  a  trial  judge  to  sign 
and  certify  a  particular  bill  of  exceptions  tendered  in  a  case 
tried  by  him«  when  he  states  under  oath  in  his  answer  to  the 
petition  for  mandamus  that  the  bill  of  exceptions  tendered  is 
not  a  true  record  of  the  proceedings  in  the  cause,  and  that  he 
had  signed  a  bill  of  exceptions  which  he  avers  contains  a  full 
and  correct  report  of  such  trial  and  all  the  proceedings  incident 
thereto.    (Post,  pp.  488-490.) 

Case  cited  and  approved:    State,  ex  rel.,  v.  Cooper,  107  Tenn.,  202. 

S.    SAKE.    Laches  of  relator  will  defeat  application  for,  when. 

This  cause  was  finally  disposed  of  in  the  circuit  court  of  Lauder- 
dale county  on  November  1,  1902,  the  bill  of  exceptions  com- 
plained of  was  signed  by  the  trial  judge  and  filed  by  the  clerk 
of  said  court  on  November  28,  1902,  but  the  petition  seeking 
mandamus  was  not  filed  until  the  lapse  of  more  than  four 
months  from  that  date. 

Held:  Upon  the  facts  of  this  case,  the  delay  was  unreasonable 
and  sufficient  to  repel  relator's  application.    (Post,  p,  490.) 

Cases  cited  and  approved:  Sprague  v.  Fawcett,  53  Cal.,  408; 
People  V.  Judge,  31  Mich.,  72. 


\  -^ 
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Petition  for  mandamus  upon  the  relation  of  W.  A. 
Barfieldy  against  R.  E.  Maiden^  Circuit  Judges  to  com- 
pel him  to  sign  and  certify  a  bill  of  exceptions. 

KiBKPATBicK  &  Tanner,  T.  J.  Smith  and  W.  W. 
Craig,  for  relator. 

Attorney-General  Cates,  for  Judge  Maiden. 

Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court. 

The  relator  in  this  case  was  tried  at  the  October  term, 
1902,  of  the  circuit  court  of  Lauderdale  county,  and 
found  guilty  of  murder,  in  the  second  degree,  of  one 
Hammond,  and  his  punishment  was  fixed  at  20  years' 
confinement  in  the  State  penitentiary.  A  motion  for  a 
new  trial  being  overruled,  an  appeal  was  prayed  and 
granted  to  this  court. 

The  relator  filed  his  present  petition  asking  this  court 
to  grant  him  its  writ  of  mandamus  requiring  the  Honor- 
able K.  E.  Maiden,  the  judge  who  presided  at  the  trial 
of  the  cause,  to  authenticate  a  draft  for  a  bill  of  ex- 
ceptions which  accompanies  the  petition  as  an  exhibit, 
and  which  it  is  alleged  is  substantially  correct,  in  the 
room  and  stead  of  a  bill  of  exceptions  already  signed 
by  him,  and  filed  with  the  clerk  as  a  part  of  the  record 
in  the  cause,  which  latter  bill,  it  is  averred  by  relator, 
^^does  not  correctly  state  the  proceedings  in  the  said 
cause,  and  is  not  the  bill  of  exceptions  upon  which  the 
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relator  should  have  to  rely  upon  the  trial  of  the  case  in 
the  supreme  court"  Accompanying  the  petition  are 
the  affidavits  of  the  relator  and  of  his  counsel^  and  also 
of  bystanders,  to  the  effect  that  this  draft  contains  a 
true  history  of  what  occurred  during  and  subsequent  to 
this  trial. 

Judge  Maiden  has  made  an  answer  under  oath  to  this 
petition,  in  which  he  denies  distinctly  and  in  detail 
every  averment  in  the  petition,  to  the  efiFect  that  the  bill 
of  exceptions  already  signed  and  filed  by  him  is  in  any 
respect  incorrect  or  unauthentic.  To  the  contrary,  he 
asseii;8  it  contains  a  true  and  complete  history  of  the 
proceedings  during  the  trial  of  the  cause,  as  well  as  of 
those  subsequently  incident  to  it.  He  also  avers  that 
the  paper  or  draft  submitted  by  the  relator,  and  which 
the  latter  now  asks  this  court  to  require  the  respondent 
to  sign,  is  full  of  inaccuracies,  and  is  in  many  respects 
incorrect  and  seriously  misleading. 

The  question  is  thus  again  presented  whether  this 
court  will  compel  a  circuit  judge  to  certify  a  bill  of  ex- 
ceptions which  he,  under  his  oath,  states  is  not  a  true 
record  of  what  transpired  in  the  progress  of  the  trial  of 
the  cause,  after  he  has  already  signed  a  bill  of  except- 
ions which  be  avers  does  contain  a  full  and  correct  re- 
port of  such  trial  and  all  proceedings  incident  thereto. 
To  this  question  we  repeat,  without  hesitajicy,  the  an- 
swer given  in  the  case  of  State^  ew  reL,  v.  Cooper,  Judge, 
107  Tenn.,  202,  64  S.  W.,  50. 

It    is    onneceflsary    to    restate    the    reasons    for 
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the  ruling  there  made,  or  to  refer  to  the  cases 
which  fortify  it;  it  is  sufficient  to  say  that  upon 
re-examination  we  regard  these  reasons  as  entirely 
soundy  and  the  conclusion  then  reached  as  sustained,  by 
the  highest  authority  and  the  soundest  public  policy. 

In  addition,  however,  the  delay  in  this  cause  would  be 
of  itself  sufficient  to  repel  the  relator.  The  case  was 
disposed  of  on  the  flbrst  of  November,  1902,  the  bill 
of  exceptions  was  noted  by  the  clerk  as  filed  on  the 
28th  day  of  November  of  that  year,  and  the  present 
petition  was  not  presented  until  the  lapse  of  a  little  over 
four  months  from  that  date.  This,  under  the  facts  dis- 
closed, was  an  unreasonable  delay.  Sprague  v.  Faw- 
C€tt,  53  Cal.,  408 ;  People  v.  Judge^  31  Mich.,  72. 

It  follows  that  the  writ  of  peremptory  mandamus  is 
refused,  and  the  petition  is  dismissed. 
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KoY  Webster  et  al.  v.  State. 
{Jackson.    April  Term,  1903.) 

1.  CONSTITUTIONAL  LAW.  Statutes  prohibitmgr  sales  of  in- 
toxicating^ liquors  except  by  manufacturers  in  wholesale  pack- 
agres  or  quantities  are  constitutionaL 
Our  statutes,  known  as  the  Four  Mile  Law,  with  its  amendments 
(Acts  1877,  ch.  23.  Acts  1887,  ch.  167,  Acts  1899,  ch.  221,  and 
Acts  1903,  ch.  2),  prohimting  the  sale  of  intoxicating  liquors  in 
this  State,  except  in  certain  incorporated  cities,  are  not  uncon- 
stitutional as  class  legislation,  because  they  except  from  their 
operation  siiles  by  manufacturers  of  such  liquors  in  wholesale 
packages  or  quantities.  This  exemption  is  operative  in  favor 
of  manufacturers  only  when  they  sell  in  wholesale  quantities 
or  in  packages,  or  quantities  designed  and  suitable  for  purpose 
of  trade,  and  to  be  sold  again,  and  not  to  sales  to  persons  for 
consumption  or  as  retailers,  though  the  sales  may  be  made  by 
manufacturers.    (Post,  495-507.) 

'Gases  cited  and  approved:  State  v.  Rauscher,  1  Lea,  97;  Hatcher 

V.  State,  12  Lea,  368;  Moore  v.  State,  96  Tenn.,  544;  Harrison  v. 

State,  96  Tenn.,  548;  State  v.  Frost,  103  Tenn.,  686;  Brinkley  v. 

State,  108  Tenn.,  476;  Reymann  Brewing  Company  v.  Brister, 
'  179  U.  S.,  445;  Adler  v.  Whitbeck,  44  Ohio  St.,  574. 
Statutes  cited  and  construed:    Acts  1877,  ch.  23;  Acts  1887,  ch. 

167;  Acts  1899,  ch.  221;  Acts  1903,  ch.  2. 

iX.  SAMB.  Same.  Statutes  regulating,  restricting  and  prohibit- 
ing manufacture  and  sale  of  intoxicating  liquors  under  police 
powers  are  constitutional. 
The  traffic  in  intoxicating  liquors  is  universally  recognized  as  a 
proper  subject  for  police  regulation,  and  may  be  controlled,  re- 
stricted, or  even  totally  prohibited  under  the  police  power,  with- 
out violating  any  constitutional  right  It  is  for  the  legislature 
to  decide  when  the  exigency  exists  for  the  exercise  of  the  police 
power  in  the  regulation,  restriction  and  even  prohibition  of 
liquor  traffic,  and  its  exercise  is  not  controlled  by  the  courts. 
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The  exercise  of  this  power  with  respect  to  the  manufacture  and 
sale  of  intoxicating  liquors,  even  to  the  extent  of  abolishing 
them,  is  not  a  denial  of  an  equal  protection  of  the  law,  nor  a 
Tiolation  of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States.    {Post,  pp.  504-506.) . 

Cases  cited  and  approved:    Theilan  y.  Porter,  14  Lea,  626;  Boston 
Beer  Company  v.  Massachusetts,  97  U.  S.,  25;  Bartemeyer  y.  Iowa» 

18  Wall.,  129;  Mugler  y.  Kansas,  123  U.  S.,  623;  Powell  y.  Penn- 

sylyanla,  127  U.  S..  683;  Munn  y.  Illinois,  94  U.  S.,  113;  Kldd  y. 
Pearson,  128  U.  S.,  1;  Crowley  y.  Christensen,  137  U.  S.,  86; 
Miller  y.  Ammon,  145  U.  S.,  421;  Qray  y.  Connecticut,  159  U.  S., 
74;  Foster  y.  Kansas,  112  U.  S.,  205;  Eilenbecker  y.  Plymouth 
Company,  134  U.  S.,  31;  License  Cases,  5  How.,  504;  Oioua  y. 
Tieman,  148  U.  S.,  657. 

Constitution  of  United  States  cited  and  construed:    14  Amend. 

8.  8AMB.  Same.  Same.  What  may  be  done  by  legislation 
under  police  power. 
The  police  power  of  the  goyemment  is  a  power,  the  proper  exer- 
cise of  which  is  essential  to  the  safety  and  tranquility  of  eyery 
well  ordered  community.  This  police  power  extends  oyer  a 
large  range  of  subjects,  namely:  the  public  health,  the  public 
morals,  the  public  safety,  and  the  public  welfare,  under  any  one 
of  which  the  regulation  and  restriction  of  the  sale  of  intoxicat- 
ing liquors  would  readily  fall.  The  courts  haye  wisely  re- 
frained from  prescribing  limits  to  the  exercise  of  the  police 
power  by  the  goyernment  The  police  power  embraces  all 
such  legislation  as  will  preserve  and  promote  the  public  wel- 
fare by  prohibiting  all  hurtful  things  to  the  comfort,  safety  and 
welfare  of  society,  and  the  establishment  of  such  rules  and  reg- 
ulations for  the  conduct  of  all  persons,  and  the  use  and  manage- 
ment of  all  property  as  may  be  conduciye  to  the  public  interest. 
{Post,  pp.  504-506.) 

Cases  cited  and  approyed:  Theilan  y.  Porter,  14  Lea,  626;  Boston 
Beer  Company  y.  Massachusetts,  97  U.  S.,  25;  Bartemeyer  y.  Iowa, 
18  Wall.,  129;  Mugler  y.  Kansas,  123  U.  S.,  623;  Powell  y.  Penn- 

•ylyania,  127  U.  S.,  683;  Munn  y.  Illinois,  94  U.  8.,  118;  Kidd  y. 
Pearson,  128  U.  S.,  1;  Crowley  y.  Christensen,  137  U.  S^  86; 
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Miller  y.  Ammon,  146  17.  S.,  421;  Gray  y.  Connecticut,  159  U.  S., 
74;  Foster  y.  Kansas,  112  U.  8.,  205;  Bilenbecker  y.  PlTmouth 
Company,  134  XT.  S.,  31;  License  Cases,  5  How.,  504;  Giozza  y. 
Tieman,  148  U.  S.,  657. 

4.  PBIVILEGS8,    License  to  exercise,  granted  by  State  may  be 

reyoked  by  the  legislature. 

The  grant  of  a  prlyilege  to  tipple,  which  might  be  exercised 
within  an  incorporate  town,  irrespectiye  of  its  proximity  to  in- 
corporated institutions  of  learning,  does  not  include  the  right 
to  do  so  upon  the  repeal  of  the  charter  of  the  town,  nor  preclude 
the  legislature  from  repealing  the  charter  of  the  town,  nor 
change  the  results  of  such  repeal.    (Post,  pp.  507-509.) 

Cases  cited  and  approyed:  Johnson  y.  State,  8  Lea,  470;  Brink- 
ley  y.  State,  108  Tenn.,  475. 

5.  STATUTORY  CONSTBUOTION.    Obsolete     and     inoperatiye 

part  of  statute  is  not  reyitalized  by  amendment,  when. 

Where  a  statute  prohibiting  the  sale  of  intoxicating  liquors  in 
towns  of  two  thousand  inhabitants  or  less,  subsequently  in- 
corporated, but  excepting  sales  made  by  persons  haying  licenses 
at  the  date  bf  the  passage  of  the  act,  during  the  time  for  which 
such  licenses  were  granted,  which  period  could  not  exceed  one 
year,  is,  nearly  two  years  thereafter,  amended  by  striking  out 
the  word  "two"  and  inserting  therefor  the  word  "five"  so  as  to 
extend  the  proyisions  thereof  to  towns  of  flye  thousand  inhab- 
itants or  less,  subsequently  incorporated,  the  amendment  does 
nor  re-enact  or  reyltalize  the  proyisions  of  the  former  act  ex- 
cepting from  its  operation  sales  made  under  licenses  in  force 
at  the  time  of  the  passage  thereof.  The  said  exception  ex- 
pired by  its  own  limitation  when  the  licenses  then  existing  ter- 
minated, and  became  dead  and  obsolete  law,  and  was  so  at  the 
passage  of  the  amending  law  and  did  not  become  incorporated 
into  it  nor  resuscitated  by  it.    {Post,  pp.  509-511.) 

Statutes  cited  and  construed:    Acts  1899,  ch.  221;  Acts  1908,  ch.  S. 

6.  OBIMINAIi  LAW.  Wholesale  liquor  dealer  as  aider  and 
abettor  is  equally  guilty  with  the  retail  liquor  dealer  for  the 
violation  of  the  law,  where  the  offense  is  a  misdemeanor,  when. 

Where  a  saloon  was  opened  and  intoxicating  liquors  were  sold  in 
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violation  of  the  law,  and  a  wholesale  dealer,  who  was  the  insti- 
gator of  the  entire  matter,  and  who  encouraged  and  induced  the 
nominal  owner  thereof  to  enter  into  the  business,  and  who,  or 
his  firm,  furnished  the  money  to  conduct  it,  and  sold  him  his 
stock  of  liquors,  and  who  went  with  the  saloon  keeper  to  the 
mayor  of  the  city  to  make  negotiations  to  be  allowed  to  engage 
in  the  business,  and  failing  in  that,  notified  the  mayor  that  they 
would  commence  selling  liquors,  and  was  present  in  and  about 
the  saloon  when  the  illegal  sales  were  made,  and  was  in  fact 
the  chief  beneficiary  of  the  business,  is  equally  guilty  with  the 
saloon  keeper,  in  whose  name  the  sale  was  made.  He  was  an. 
aider  and  abettor,  and  guilty  of  the  misdemeanor  as  a  principal 
iP09t,  pp.  511-613.) 


FROM  OBION. 


Appeal  in  error  from  the  Circuit  Court  of  Obion 
County. — ^R.  E.  Maiden^  Judge. 

Lehman  &  Lehman,  Wright,  Peters  &  Wright^ 
OwNBY  &  Keller  and  H.  C.  True,  for  Webster  et  al. 

Attorney-General  Cates,  Moorb  &  Wells,  Owen  & 
Smith,  for  the  State. 


Mr.  Justiob  Wilkes  delivered  the  opinion  of  the 
Court 

Defendants  are '  convicted  of  unlawfully  tippling  in* 
toxicating  liquors  within  four  miles  of  a  schoolhous^ 
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and  sentenced  to  pay  a  fine  of  f  50  each  and  to  suffer  im- 
prisonment for  60  days  in  the  county  jail;  and  they 
have  appealed. 

There  was  a  motion  to  quash  the  indictment  in  the 
court  below  upon  the  grounds  that  the  act  of 
the  general  assembly  of  1903,  under  which  this 
indictment  was  based,  was  void,  (1)  because  the 
act  and  those  it  amends  are  vicious  class  legisla- 
•tion,  in  that  manufacturers  are  exempt  from 
their  operation  and  permitted  to  sell  intoxicating  li- 
quors at  wholesale  within  the  prescribed  limits,  and  (2) 
because  the  acts  violate  the  fourteenth  amendment  of 
the  constitution  of  the  United  States,  in  denying  to  all 
citizens  the  equal  protection  of  the  law. 

The  mQtion  to  quash  was  overruled,  and  the  cause  was 
heard  upon  its  merits  before  the  court  and  a  jury,  with 
the  result  as  stated;  and  the  defndants  have  appealed 
and  assigned  errors. 

The  facts,  so  far  as  necessary  to  be  stated,  are  that 
previous  to  January  26,  1903,  W.  R.  Webster,  the 
brother  of  defendant  Roy  Webster,  had  been  for  several 
years  engaged  in  the  retail  liquor  business  at  the  White 
Oak  saloon  in  Union  City,  Tenn. ;  that  he  had  been  in 
the  habit  of  taking  out  his  license  quarterly ;  that  on  the 
26th  of  January,  1903,  he  had  an  unexpired  license 
taken  out  shortly  before  that  date,  and  having  nearly 
three  months  to  run ;  that  on  that  date  he  went  to  the 
office  of  the  county  court  clerk  of  Obion  county,  at 
Union  City,  and  procured  a  license  to  be  issued  in  the 
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name  of  Roy  Webster,  or  R.  L.  Webster,  one  of  the  de- 
fendants herein,  to  rnn  for  the  period  of  one  year  from 
that  date,  and  paid  therefor  the  license  tax  due  the  State 
and  county. 

It  was  further  shown  that  there  was  no  ap- 
perent  change  in  the  business  carried  on  at  the  White 
Oak  saloon;  that  W.  R.  Webster  continued  in  business 
there  until  the  31st  of  March,  1903,  when  an  act  was 
passed  by  the  legislature,  which  then  tocA:  effect,  re- 
pealing the  charter  of  Union  City,  and  thereupon  no 
further  business  was  done  at  the  saloon  until  the  17th  of 
April,  1903,  when  the  sale  on  which  this  indictment  is 
predicated  was  made. 

It  also  appears  that  up  to  the  date  of  trial,  W.  R.  Web- 
ster had  not  settled  and  paid  his  ad  valorem  taxes  to  the 
county  court  clerk  under  his  original  license 

On  the  16th  of  April,  1903,  Roy  Webster  com- 
menced to  do  business  at  this  saloon.  The  de- 
fendants testified  in  the  case  for  themselves.  Defend- 
ant Roy  Webster  stated  that  on  the  26th  of  January, 
1903,  he  bought  out  the  business  of  his  brother,  W.  R. 
Webster,  and  took  out  a  license  for  the  full  year  in  his 
own  name,  and  that  thereafter  the  business  was  carried 
on  at  the  White  Oak  saloon  was  his  own,  and  not  that 
of  his  brother;  that  he  closed  said  business  March  31, 
1903,  and  did  not  reopen  until  April  16,  1903 ;  that  he 
procured  the  money  from  the  firm  at  Memphis  of  which 
his  codefendant  was  a  member  to  buy  his  license,  and 
that  this  money  was  procured  by  draft  for  |600  on  Heil- 
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bronner's  firm,  and  was  cashed  27th  of  January;  that 
Hdlbronner  offered  Roy  Webster  to  put  him  into  busi- 
ness, and  told  him  that,  if  he  would  take  out  a  license 
for  a  year,  he  would  furnish  him  money  to  pay  for  the 
same,  and  honored  the  draft  in  pursuance  of  his  prom- 
ise, and  with  the  understanding  that  the  liquors  would 
be  bought  from  his  firm,  though  there  was  no  express 
agreement  to  that  efifect  The  defendant  Heilbronner 
claimed  that  his  only  interest  in  the  business  was  to  sell 
goods  to  his  codefendant,  Webster,  and  that  his  firm 
advanced  money  to  purchase  the  license  as  a  matter  of 
business,  and  that  thereafter  he  sold  to  his  codefendant 
a  large  amount  of  goods,  on  which  his  firm  had  been 
paid  considerable  sums,  and  he  denied  that  he  was  in 
any  way  interested  in  the  business,  or  that  he  partici- 
pated in  the  sale  for  which  he,  with  his  codefendant, 
was  indicted. 

It  is  shown  that  there  was  no  apparent  change 
in  the  business  between  January  26,  and  March 
31, 1903,  but  that  it  was  understood  that  W.  R.  Webster 
was  operating  still  the  business  of  the  White  Oak  saloon 
when  it  was  closed  on  March  31,  1903.  It  is  further 
shown  that  on  the  day  before  the  saloon  was  reopened 
on  April  16,  1903,  both  the  defendants  paid  a  visit  to 
the  mavor  of'  Union  Citv,  and  endeavored  to  secure  im- 
munity  'from  the  municipal  authorities,  in  order  that 
they  might  test  the  question  and  their  right  to  do  busi- 
ness in  Union  City  with  the  State  and  county  author- 
no  Tenn— 82 
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ities.  It  seems  that  at  this  conference  Heilbronner  did 
most  of  the  talking^  and  he  gave  the  mayor  to  under- 
stand that  he  and  his  codefendant,  upon  the  advice  of 
their  attorneys,  were  going  to  open  business  and  test  the 
question.  The  mayor  declined  to  make  an  agreement 
with  them,  and  thereupon  on  the  next  day  the  saloon 
was  opened  for  businesS  and  sales  made,  both  of  defend- 
ants being  about  the  saloon,  when  they  were  arrested 
upon  a  warrant  issued  by  a  justice  of  the  peace  and 
bound  over  to  court.  Upon  these  facts  the  jury  found 
both  defendants  guilty. 

The  legislation  drawn  in  question  in  these  two  causes 
is  what  is  known  in  Tennessee  as  the  "Four-Mile  Law,'' 
and  originated  with  chapter  23,  p.  37,  of  the  Acts  of 
1877,  which  is  as  follows : 

"CHAPTER  23. 

"An  act  to  prohibit  the  sale  of  intoxicating  liquors  near 

institutions  of  learning. 

"Section  1.  Be  it  enacted  by  the  general  assembly 
of  the  State  of  Tennessee,  that  it  shall  not,  hereafter,  be 
lawful  for  any  person  to  sell  or  tipple  any  intoxicating 
beverage  within  four  miles  of  an  incorporated  institu- 
tion of  learning  in  this  State,  and  that  any  one  violating 
the  provisions  of  this  act  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars,  nor  more  than  two 
hundred  and  fifty  dollars,  and  imprisoned  for  a  period 
of  not  less  than  one  nor  more  than  six  months. 
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^^Sec.  2.  Be  it  further  enacted^  that  this  act  shall  not 
apply  to  the  sale  of  such  liquors  within  the  limits  of  any 
incorporated  town,  nor  to  sales  made  by  persons  having 
licenses  to  make  the  same  at  the  date  of  the  passage  of 
this  act,  during  the  time  for  which  such  licenses  were 
granted,  nor  to  sales  by  manufacturers  of  such  liquors 
in  wholesale  packages  or  quantities. 

"Sec.  3.  Be  it  further  enacted,  that  this  act  take  ef- 
fect from  and  after  its  passage,  the  public  welfare  re- 
quiring it. 

"Passed  March  19, 1877.^' 

The  constitutionality  of  this  act  was  attacked,  but 
sustained  by  this  court.  State  v.  Rauscher,  1  Lea,  97; 
Hatcher  v.  State,  12  Lea,  368. 

The  provisions  of  this  original  act  were  extended,  so 
BB  to  prohibit,  under  certain  conditions,  sales  of  liquor 
as  a  beverage  within  four  miles  of  any  schoolhouse,  pub- 
lic or  private,  by  chapter  167,  p.  293,  of  the  Acts  of  1887, 
as  follows : 

"CHAPTER  167. 

"An  act  to  prohibit  the  sale  of  intoxicating  liquors  as  a 
beverage  near  any  schoolhouse,  public  or  private, 
where  a  school  is  kept,  whether  the  school  be  in  ses- 
sion or  not. 

"Section  1.  Be  it  enacted  by  the  general  assembly 
of  the  State  of  Tennessee,  that  it  shall  not  hereafter  be 
lawful  for  any  person  to*  sell  or  tipple  any  intoxicating 
liquors,  including  wine,  ale,  and  beer,  as  a  beverage^ 
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within  four  miles  of  any  schoolhonsey  public  or  private, 
where  a  school  is  kept,  whether  the  school  be  in  session 
or  not,  in  this  State,  and  any  one  violating  the  provisions 
of  this  act  shall  be  guilty  of  a  misdemeanor,  and,  upon 
conviction,  shall  be  punished  by  a  fine  for  each  offense 
of  not  less  than  ten  dollars  nor  more  than  one  hundred 
dollars,  and  imprisonment  for  a  period  of  not  more  than 
six  months,  at  the  discretion  of  the  court 

"Sec.  2.  Be  it  further  enacted,  that  this  act  shall  not 
apply  to  the  sale  of  such  liquors  within  the  limits  of  any 
incorporated  town,  nor  to  sales  made  by  i)erson  having 
licenses  to  make  the  same  at  the  date  of  the  passage  of 
this  act  during  the  time  for  which  such  licenses  were 
granted,  nor  to  sales  by  manufacturers  of  such  liquors 
in  wholesale  packages  or  quantities. 

"Sec.  3.  Be  It  further  enacted,  that  all  laws  in  con- 
flict  with  this  act  be,  and  the  same  are  hereby  repealed.   . 

"Passed  March  23,  1887." 

The  act  of  1887  was  enforced  by  this  court  in  Moore  v. 
StatCy  96  Tenn.,  544,  35  S.  W.,  556,  and  Harrison  v. 
State,  96  Tenn.,  548,  35  S.  W.,  559. 

In  1899  section  2  of  chapter  167  of  the  Acts  of  1887 
was  amended  so  as  to  prohibit  sales  of  liquor  in  towns 
thereafter  incorporated  of  not  more  than  2,000  inhabi- 
tants by  the  federal  census  of  1890,  or  any  subsequent 
federal  census.  The  act  of  1899  is  as  follows  (Acts  1899, 
p.  474) : 

"CHAPTER  221  (HOUSE  BILL  No.  55). 

"An  act  to  amend  section  2,  chapter  167,  of  the  Acts  of 
the  general  assembly  of  1887,  to  prohibit  the  sale  of 


2  Gates]  APRIL  TEEM,  1903.  501 

Webster  v.  State. 

intoxicating  liquors  as  a  beverage  near  any  school- 
house,  public  or  privatie,  where  a  school  is  kept, 
whether  the  school  be  in  session  or  not. 
"Section  1.  Be  it  enacted  by  the  general  assembly 
of  the  state  of  Tennessee,  that  section  2,  chapter  167,  of 
the  Acts  of  the  general  assembly  of  1887  be  amended  so 
as  to  read  as  follows :  'That  this  act  shall  not  apply  to 
the  sale  of  such  liquors  within  the  limits  of  any  incor- 
porated  town,  except  towns  hereafter  incorporated  with 
a  population  of  not  more  than  two  thousand  inhabitants 
by  the  federal  census  of  1890,  or  any  other  subsequent 
federal  census,  nor  to  sales  made  by  persons  having  li- 
censes to  make  the  same  at  the  date  of  the  passage  of 
this  act,  during  the  time  for  which  such  licenses  were 
granted,  nor  to  sales  by  manufacturers  of  such  liquors 
in  wholesale  packages  or  quantities.' 

"Sec.  2.     Be  it  further  enacted,  that  all  laws  or  parts 
of  laws  in  conflict  with  this  act  be,  and  the  same  are 
hereby  repealed,  and  that  this  act  take  effect  from  and 
after  its  passage,  the  public  welfare  requiring  it. 
"Passed  April  14,  1899." 

The  constitutionality  of  the  act  of  1899  was  attacked, 
but  sustained  by  this  court,  in  State  v.  Frost,  103  Tenn., 
686,  54  S.  W.,  986,  and  Brinkley  v.  State,  108  Tenn.,  476, 
67  S.  W.,  796. 

There  was  passed  by  the  general  assembly  on  Jan- 
uary 26,  1903,  and  approved  by  the  governor  on  Feb- 
ruary 2, 1903,  the  following  act : 
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"SENATE  BILL  NO.  1. 

"An  act  to  amend  section  1,  chapter  221,  of  the  Acts  of 
the  general  assembly  of  1899  entitled:  ^An  act  to 
amend  section  2,  chapter  167,  of  the  Acts  of  the  gen- 
eral assembly  of  1887,  to  prohibit  the  sale  of  intoxi- 
cating liqnors  as  a  beverage  near  any  schoolhouse, 
public  or  private,  where  a  school  is  kept,  whether  the 
school  be  in  session  or  not,'  so  as  to  extend  the  pro- 
visions of  said  chapter  167  of  the  Acts  of  the  general 
assembly  of  1887  and  said  section  1,  chapter  221,  of 
the  Acts  of  the  general  assembly  of  1899  to  towns  of 
not  more  than  five  thousand  inhabitants  hereafter  in- 
porated. 

"Section  1.  Be  it  enacted  by  the  general  assembly 
of  the  State  of  Tennessee,  that  section  1,  chapter  221,  of 
the  Acts  of  the  general  assembly  of  1899,  be  amended 
by  striking  out  the  word  *two'  in  line  eight  of  said  sec- 
tion, and  inserting  therefor  the  word  *five.' 

"Sec.  2.    Be  it  further  enacted  that  this  act  shall  take 
effect  from  and  after  its  passage,  the  public  welfare  re- 
quiring it. 
"Passed  January  26,  1903." 

It  will  be  seen  that  each  of  these  several  acts  (except 
the  act  of  1903)  has  been  fully  considered  by  this  court, 
and  their  constitutionality  maintained ;  and  we  need  not 
further  mention  this  special  feature  of  the  case. 

The  exact  point  of  criticism  made  in  the  first  ground 
of  the  motion  to  quash  is  that  the  act  is  invalid,  because 
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partial  and  not  the  law  of  the  land,  in  that  manufactu- 
rers are  exempted  from  its  operation. 

It  has  been  held  that  this  exemption  is  operative 
in  favor  of  manufacturers  only  when  they  sell 
in  wholesale  quantities,  or  in  packages  or  quan- 
tities designed  and  suitable  for  purposes  of  trade 
and  to  be  sold  again,  and  not  to  sales  to  persons 
for  consumption,  or  as  retailers,  though  the  same  may 
be  a  manufacturer.  Harrison  v.  State^  96  Tenn.,  548, 
35  S.  W.,  559. 

And  a  fraudulent  evasion  of  the  law  would  not 
protect  the  manufacturer  who  in  fact  sold  by  the 
quantity,  but  for  the  purpose  of  its  being  consumed 
among  the  indirect  purchasers.  And  it  was  held  that 
the  distinction  between  the  wholesale  and  retail  dealer 
did  not  depend  upon  the  amount  sold,  but  whether  sold 
to  be  consumed,  or  in  the  regular  course  of  trade  to  be 
resold  again. 

We  will  consider  the  question  from  the  stand- 
point of  sales  made  in  good  faith  by  bona  fide  man- 
ufacturers and  for  the  purpose  of  resale  by  the  pur- 
chasers in  smaller  quantities.  And  the  question  is: 
Does  the  exemption  of  maufacturers  from  the  operation 
of  the  law  make  it  invalid?  or  is  the  distinction  based 
upon  valid,  legal,  and  constitutional  grounds  and  rea- 
sons?. 

And  this  also  presents  the  question  whether  such 
a  discrimination  between  wholesale  and  retail  dealers 
of  whisky  is  contrary  to  the  provisions  of  the  constitu- 
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tion  of  the  United  States  and  the  fourteenth  amendment 
thereof. 

From  the  infancy  of  onr  goyemmentSy  State  and  na- 
tional, the  regulation  of  the  traffic  in  and  the  use  of  in- 
toxicating liquors  has  been  the  subject  of  special  and 
continued  legislation. 

This  l^islation  has  been  based  upon  what  is 
known  as  the  "police  power*'  of  the  government 
— ^a  power  the  proper  exercise  of  which  has  been 
said  by  this  court  to  be  essential  to  the  safety  and  tran- 
quility of  every  well-ordered  community.  Theilan  v. 
Porter,  14  Lea,  626,  52  Am.  Rep.,  173.  This  police  power 
extends  over  a  large  range  of  subjects — the  public 
health,  the  public  morals,  the  public  safety,  the  public 
welfare — ^under  any  one  of  which  the  regulation  and  re- 
striction of  the  sale  of  intoxicating  liquors  would  read- 
ily fall.  The  courts  have  wisely  refrained  from  prescrib- 
ing limits  to  the  exercise  of  the  police  power  by  the  gov- 
ernment ;  and  it  has  held  to  embrace  all  such  legislation 
as  will  preserve  and  promote  the  public  welfare  by  pro- 
hibiting all  things  hurtful  to  the  comfort,  safety,  and 
welfare  of  society,  and  the  establishing  of  such  rules  and 
r^ulations  for  the  conduct  of  all  persons,  and  the  use 
and  management  of  all  property,  as  may  be  conducive 
to  the  public  interest  22  Am.  &  Eng.  Ency.  Law  (2 
Ed.),  p.  916,  and  cases  cited. 

The  traffic  in  intoxicating  liquors  is  universally 
recognized  as  a  proper  subject  for  police  reg- 
ulation, and  may  be  controlled,  restricted|  or  even 
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totally  prohibited,  without  violating  any  constitutional 
right  under  the  police  power.  Id.,  p.  927,  and 
cases  cited ;  Boston  Beer  Co.  v.  MasaachuBetts,  97  XJ.  S., 
25,  24  L.  Ed,,  989 ;  Bartemeyer  v.  Iowa,  18  Wall.,  129, 
21  L.  Ed.,  929 ;  Mugler  y.  Kansas,  123  U.  S.,  623,  8  Sup. 
Ct,  273,  31  L.  Ed.,  205. 

The  r^ulation,  restriction,  and  even  prohibition  of 
the  liquor  traffic  being  clearly  within  the  police  power 
of  the  State,  it  is  for  the  legislature  to  decide  when  the 
exigency  exists  for  the  exercise  of  that  power,  and  its 
exercise  is  not  to  be  controlled  by  the  courts.  Powell 
V.  Pennsylvania,  127  U.  S.,  683,  8  Sup.  Ct,  992,  32  L. 
Ed.,  253  (Rose's  Notes). 

And  the  exercise  of  this  power  with  respect 
to  the  manufacture  and  sale  of  intoxicating 
liquors,  even  to  the  extent  of  abolishing  them,  is  not  a 
denial  of  an  equal  protection  of  the  law,  nor  a  violation 
of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States.  Cooley^s  Constitutional  Limitations, 
720;  Munn  v.  Illinois,  94  U.  S.,  113,  24  L.  Ed.,  77;  Mug- 
ler V.  Kansas,  123  U.  S.,  623,  8  Sup.  Ct,  273,  31  L.  Ed., 
205;  Kidd  v.  Pearson,  128  U.  S.,  1,  9  Sup.  Ct,  6,  32  L. 
Ed.,  346 ;  Crowley  v.  Christensen,  137  U.  S.,  86,  ll^Sup. 
Ct.,  13,  34  L.  Ed.,  620 ;  Miller  v.  Ammon,  145  U.  S.,  421, 
12  Sup.  Ct,  884,  36  L.  Ed.,  759 ;  Gray  v.  Connecticut, 
159  XJ.  S.,  74, 15  Sup.  Ct,  985,  40  L.  Ed.,  80 ;  Bartemeyer 
v.  Iowa,  18  Wall.,  129, 1  L.  Ed.,  929 ;  Foster  v.  Kansas, 
112  U.  S.,  205,  5  Sup.  Ct,  8,  97,  28  L.  Ed.,  629  ;•  Eilen^ 
hecker  v.  Plymouth  Co.,  334  U.  S.,  31,  10  Sup.  Ct,  424, 
83  L.  Ed.,  801 ;  License  Cases,  5  How.,  504,  12  L.  Ed., 
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256 ;  Giozza  v.  Tieman,  148  U.  S.,  657,  13  Sup.  Ct,  721, 
37  L.  Ed.,  599. 

This  power  of  r^ulation  and  restriction  may 
be,  and  usually  is,  exercised  by  means  of  licenses 
as  a  condition  to  selling  liquors;  and  the  legislature 
may  not  only  prescribe  the  conditions  upon  which  such 
licenses  will  be  granted,  but  may  also  r^ulate  the  con- 
duct of  the  business  after  the  license  had  been  granted. 
Bee  cases  cited  and  illustrations  in  17  Am.  &  Eng.  Ency. 
Law,  p.  209. 

And  the  legislature  may,  for  proper  cause  shown,  re- 
voke such  license.     Id.,  p.  215. 

The  fact  thfit  manufacturers  are  not  subject  to  the 
provisions  of  the  act,  when  they  sell  in  wholesale  pack- 
ages or  quantities,  does  not  render  the  act  invalid  or  un- 
constitutional. Reymann  Brewing  Co.  v.  Brister,  179 
U.  S.,  445,  21  Sup.  Ot.,  201,  45  L.  Ed.,  269.  As  was 
said  in  Adler  v.  Whitheck,  44  Ohio  St.,  574,  9  N.  E.,  682 : 
"It  was  for  the  legislature  to  determine  the  form  of 
the  traffic  that  required  to  be  regulated  as  a  source  of 
evil.  It  has  in  a  measure  drawn  a  line  between  a  dis- 
tillery and  a  brewery  on  the  one  hand,  and  a  saloon  on 
the  other^  There  is  nothing  unreal  in  this  distinction. 
It  is  known  by  all  men,  and  in  one  respect  probably,  too 
well  by  many  men,  and,  unless  absolute  prohibition  is 
resorted  to,  no  more  practical  distinction  can  be  made." 

Precisely  the  same  distinction  in  principle  is  made  in 
our  own  case  of  Harrison  v.  State^  96  Tenn.,  548,  35  S. 
W.,  559,  in  which  the  doctrine  was  announced  of  a  dis- 
tinction between  wholesale  and  retail  liquor  dealing, 
baaedy  not  upon  the  amount  or  quajutity  sold,  but  upon 
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whether  it  was  sold  to  be  consumed,  or  sold  to  be  again 
resold. 

Our  legislature  for  a  century  has  distinguished  be- 
tween the  wholesale  and.  retail  dealer,  and  for  the  most 
obvious  reasons,  and  upon  the  plainest  ground,  to  wit: 
Sales  by  dealers  and  manufacturers  in  quantities  and 
packages,  and  not  for  consumption,  do  not  furnish  the 
occasion  for  disorder  and  disquiet  that  attends  the  sale 
in  smaller  quantities,  to  be  consumed  in  saloons  or  pub- 
lic places. 

We  conclude  that  the  exemption  of  manufac- 
turers who  sell  in  wholesale  packages  or  quantities 
from  the  operation  of  the  law  does  not  render  it  invalid, 
when  tested  by  either  the  constitution  of  the  United 
States  or  of  the  State  of  Tennessee. 

It  is  said,  however,  that,  conceding  the  validity  of  the 
act,  it  cannot  be  held  to  deprive  the  defendant  from  ex- 
ercising the  privilege  of  selling  intoxicating  liquors  dur- 
ing the  life  of  a  license  granted  him  by  the  State  for  that 
purpose. 

The  charter  of  Union  City  was  abolished  on  the 
31st  of  March,  1903,  by  legislative  enactment  The 
town  was  rechartered  by  an  act  of  the  general  assembly 
on  April  1,  1903.  It  had  a  population  of  more  than 
2,000  and  less  than  5,000  inhabitants.  The  license  was 
issued  on  26th  of  January,  1903,  to  be  operative  for  one  I 

year.  The  sale  was  made  within  four  miles  of  a  school- 
house,  where  school  was  kept,  and  accustomed  to  be  kept, 
within  the  corporate  limits  of  Union  City,  and  on  the  ! 

16th  day  of  April,  1903.  i 

On  the  one  hand  it  is  contended  that  it  is 
18  not  the  effect  of  the  law  of  1903  to  cancel  and 
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destroy  an  existing  license  to  sell  liquors,  but  the  license 
'  continues  until  it  expires  by  its  own  limitations,  and 
that  it  was  not  the  intention  of  the  legislature  to  cancel 
existing  licenses. 

On  the  other  hand  it  is  contended  that  the  effect  of 
the  law  is  to  cancel  and  annul  the  license  when  the  new 
corporation  goes  into  operation,  and  that  such  was  the 
intention  of  the  general  assembly. . 

In  Johnson  v.  State,  3  Lea,  470,  31  Am.  Rep.,  648,  it 
was  held  that  the  grant  of  a  privilege  to  tipple,  which 
might  be  exercised  within  an  incorporated  town,  irre- 
spective of  its  proximity  to  incorporated  institutions  of 
learning,  did  not  include  the  right  to  do  so  upon  the 
repeal  of  the  charter  of  the  town,  nor  preclude  the  legis- 
lature from  repealing  the  charter  of  the  town,  nor 
change  the  results  of  such  repeal.  This  case  arose  under 
the  operations  of  the  act  of  1877.  The  case  was  decided 
upon  the  theory  that  the  party  was  licensed  to  exercise 
the  privilege  subject  to  such  reasonable  police  regula- 
tions as  might  be  deemed  necessary  for  the  protection  of 
the  community ;  and  it  was  said  that  by  the  terms  of  his 
license  the  defendant  might  keep  a  tippling  house  at  any 
one  place  in  Trousdale  county,  except  that  after  the  in- 
corporation he  coufd  not  keep  it  in  the  town  of  Harts- 
ville. 

This  holding  was  reaffirmed  in  BHnkley  v.  State, 
108  Tenn.,  475,  67  S.  W:,  796,  apparently  upon  the 
theory  that,  when  the  old  charter  was  repealed,  it  put 
an  end  to  the  corporate  life  of  the  town,  and,  when  rein- 
corporated, that  was  the  beginning  of  a  new  corporate 
life.    Being,  then,  within  the  terms  of  the  act  of  1899, 
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the  new  municipality  was  from  the  b^inning  subject  to 
the  proTisions  of  that  act. 

It  is  said,  however,  that  it  was  not  the  intention  of  the 
legislature  to  cancel  and  render  inoperative  existing  li- 
censes, as  appears  from  the  fact  that  in  the  acts  of  1877, 
1887,  and  1899  it  was  provided  that  they  should  not  ap- 
ply to  sales  made  by  persons  having  license  to  sell  at  the 
date  of  the  passage  of  the  several  acts,  and  that  this  in- 
dicated a  legislative  policy  not  to  interfere  with  unex- 
pired licenses  by  the  enactment  of  such  laws.  On  the 
other  hand,  it  is  said  the  failure  to  keep  up  this  protec- 
tion of  existing  licenses  by  the  act  of  1903  indicated  a 
change  of  State  policy,  and  that  existing  licenses  should 
be  canceled.  Sothat  different  inferences  are  drawn  by 
the  opposing  counsel  from  this  action  of  the  general  as- 
sembly. 

Again,  it  is  said  that  the  only  amendment  made 
to  the  act  of  1899  was  to  substitute  the  word  "five"  for 
the  word  "two"  in  designating  the  number  of  inhabi- 
tants required  in  the  new  town,  and  that  the  effect  of 
the  amendment  was  to  continue  in  force  the  entire  pro- 
visions of  the  act  of  1899,  exceptions  and  all,  so  that  the 
act  of  1903  should  read  as  though  it  contained  the  same 
exception  in  favor  of  licenses  in  force  at  its  passage  as 
is  contained  in  the  act  of  1899  as  to  licenses  then  in 
force. 

On  the  other  hand  it  is  contended  that  the  pro- 
vision of  the  act  of  1899  excepting  licenses  then  in  force 
expired  by  its  own  limitatioiis  when  the  licenses  then 
existing  terminated,  so  that  this  exception  was  not  liv- 
ing law  at  the  paBsage  of  the  act  of  1903,  and  did  not 
become  incorporated  into  it  nor  resuscitated  by  it 
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Recognizing  the  force  of  the  view  taken  by  defend- 
ants, we  are  of  opinion  that  the  amendment  made  by 
the  act  of  1903  recognized  the  act  of  1899  only  so  far 
as  it  was  in  force  and  effect  at  the  date  of  the  passage 
of  the  act  of  1903,  and  no  further,  and  the  amendment 
merely  continued  the  act  with  the  substitution  of  "five," 
instead  of  "two,"  thousand,  so  that  the  act  of  1903  be- 
came operative  as  to  towns  of  less  than  5,000  inhabi- 
tants, as  it  was  with  respect  to  towns  of  2,000  inhabi- 
tants before  the  latter  act  was  passed ;  but  it  did  not  re- 
enact  or  revitalize  a  provision  of  the  act  of  1899  which 
had  expired  and  had  become  obsolete  by  its  own  limita- 
tions before  the  passage  of  the  act  of  1903,  nor  did  it 
substitute  a  new  limitation  for  licenses  for  one  which 
had  already  become  extinct 

In  other  words,  the  act  of  X899  was  passed 
April  14,  1899,  and  excepted  licenses  then  in 
forca  None  of  these  licenses  could  extend  be- 
yond April  14,  1900,  and  the  act  of  1899  should  be  so 
read  that  no  sales  could  be  made  under  then  existing 
licenses  after  April  14,  1900,  or  earlier  if  the  license 
sooner  expired.  Such  a  provision  has  no  vitality  after 
the  limit  fixed,  and  could  have  none  unless  revitalized 
by  a  provision  to  that  purpose;  and  an  act  amending 
the  act  of  1899  only  amended  .and  continued  the  act  as 
it  was  in  existence  and  effect  when  the  amending  act 
was  passed. 

The  act  of  1899  saved  only  licenses  then  ex- 
isting. The  present  license  did  not  then  exist,  and 
could  not  be  covered  by  its  terms,  nor  could  any  other 
license  not  then  in  existenca 

We  cannot,  in  arriving  at  this  conclusion,  be  con- 
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trolled  by  our  conc^tions  of  what  might  have  been 
proper  or  politic  upon  this  matter. 

It  may  work  a  hardship,  and  no  doubt  will,  to  at  once 
and  summarily  close  up  a  business  theretofore  legalized 
and  licensed;  but  this  was  a  matter  addressed  to  the 
general  assembly,  and  not  to  this  court. 

It  is  a  canon  of  construction  that  an  amended  stat- 
ute is  to  be  understood,  as  far  as  future  acts  are  con- 
cerned, in  the  same  sense  as  if  it  had  read  from  the  begin- 
ning as  it  reads  when  amended,  but  not  to  take  effect 
retroactively,  but  only  in  the  future. 

The  question  is  one  of  great  difficulty,  and  there  is 
great  force  in  the  view  of  the  defense  that  the  legislature 
did  not  intend  to  revoke  licenses  which  had  been  granted 
to  the  injury  of  persons  who  had  bought  property,  en- 
tered into  business,  and  incurred  liabilities  on  the 
strength  of  such  licenses. 

But  on  the  other  hand,  we  are  unable  to  see 
how  a  dead  and  inoperative  provision  may  be  en- 
forced, unless  it  is  in  some  way  revitalized  and  resus- 
citated. If  the  legislature  had  intended  to  protect  ex- 
isting licenses,  it  could  easily  have  provided  that  they 
should  be  respected,  as  was  done  in  previous  acts.  But 
it  did  not  do  so;  and  we  are  forced,  from  this  fact,  to 
hold  that  it  did  not  intend  to  do  so. 

As  to  the  defendant  Heilbronner,  it  is  not  contended 
that  he  had  any  license,  and  hence,  if  he  made  the*  sale 
or  assisted  in  it,  he  is  guilty,  since,  the  offense  being  a 
misdemeanor,  aiders  and  abettors  are  guilty  as  princi- 
pals. It  is  insisted  for  him  that  he  has  committed  no 
offense;  that  he  merely  sold  to  defendant  Webster  li- 
quors in  the  due  course  of  his  business  as  a  wholesale 
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dealer.  We  are  convinced  from  this  record  that  he  is 
the  instigator  of  the  entire  matter;  that  he  encouraged 
and  induced  Webster  to  enter  into  the  business ;  that  he, 
or  his  firm,  furnished  the  money  to  conduct  it  and  the 
liquors  which  were  sold.  It  is  shown  that  he  went  with 
the  defendant  Webster  to  the  mayor  to  make  negotia- 
tions with  him  to  be  allowed  to  open  up  for  business, 
and,  failing  in  this,  notified  the  mayor  that  they  (mean- 
ing Webster  and  himself)  were  going  to  commence  the 
sale  of  liquors  that  day,  and  asked  what  the  mayor 
would  do  about  it ;  that  he  was  present  in  and  about  the 
saloon  when  the  sale  was  made;  that  he  is  chief  benefi- 
ciary, as  Webster  is  shown  to  be  without  property  and 
the  business  really  for  the  benefit  of  his  firm  and  him- 
self. He  notified  the  mayor  that  he  was  going  to  '^back 
up"  Webster  in  the  sale  of  liquor  in  Union  City,  and 
had  plenty  of  money,  and,  when  told  that  he  could  not 
lie  in  jail  for  him  as  the  result  of  the  sale  of  liquor,  he 
replied  that  he  would  not  object  to  it,  and  was  cautioned 
by  the  mayor  that  such  would  be  the  probable  result  of 
his  acts.  Heilbronner  did  most  of  the  talking,  and 
Webster  but  little,  except  to  assure  the  mayor:  **We 
are  going  to  give  you  a  run  for  your  money.'' 

It  does  not  matter  that  the  sale  was  made  in  Webster's 
name.  Under  the  facts,  he  was  really  the  accomplice  of 
Heilbronner,  who  was  present,  aiding  and  abetting.  If 
Webster  is  guilty,  so  is  Heilbronner.  This  is  so  legally, 
and  still  more  so  morally.  Atkins  v.  State,  95  Tenn.,  475, 
32  S.  W.,  391 ;  Swift  v.  State,  108  Tenn.,  610,  69  8-  W., 
326 ;  State  v.  Bonner,  2  Head,  136. 

For  the  reasons  stated,  we  are  satisfied  the  conviction 
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of  both  Webster  and  Heilbronner  is  correct,  and  the 
judgment  is  affirmed^  with  costs. 

There  are  several  minor  exceptions  to  testimony  and 
charge,  none  of  which  are  well  made,  and  it  is  not  neces- 
sary to  pass  upon  them  with  formality. 

The  holding  in  this  case  is  determinative  not  only  of 
this  case,  but  also  of  the  cases  of  State  v.  Boy  Webster 
and  State  v.  Samuel  Redfearn;  the  latter  being  an  ap- 
peal from  Hardeman  county. 

We  are  also  of  the  opinion  that  in  the  Redfearn  case 
the  sale  was  not  in  course  of  ordinary  business  and  for 
the  purpose  of  prosecuting  the  same;  but  simply  in  or- 
der to  test  the  legislation  which  had  been  recently  en- 
acted. 

For  these  reasons  the  court  is  unanimously  of  opinion 
that  neither  of  the  defendants  is  protected  by  the  licenses 
which  they  took  out ;  but  said  licenses  are  an  attempted 
fraudulent  evasion  of  the  law  of  1903,  and  no  authority 
or  defense  to  the  sales  made;  and  the  judgments  are  af- 
firmed. 

Chief  Justice  Beabd  and  Associate  Justice  Shields  do 
not  concur  with  the  majority  in  the  construction  of  the 
act  of  1903,  but  are  of  opinion  the  exception  in  the  act 
of  1899  in  favor  of  .existing  licenses  was  intended  to  be, 
and  was  brought  forward  into  and  made  part  of  the 
act  of  1903 ;  and  the  latter  act  was  not  intended  and  does 
not  interfere  with  or  vacate  licenses  taken  out  in  good 
faith  and  in  the  usual  course  of  business  prior  to  the  pas- 
sage of  that  act.  The  defendants  in  each  case  will  pay 
the  costs  of  the  casa 

no  Tmm— 83 
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(Jackson.    April  Term,  1903.) 


1.  WILLS.  Setting  aaide  probate.  Sight  to  contest. 
It  is  well  settled  that  It  is  not  a  matter  of  coarse  to  set  aside  the 
probate  of  a  will;  a  stranger  in  blood  to  the  testator  will  not 
be  permitted  to  disturb  an  existing  probate.  Therefore  one 
who  is  not  an  heir  or  distributee  of  the  testator  at  the  time  of 
his  death,  and  would  not  haye  been  if  those  under  whom  he 
claims  had  died  before  the  testator,  had  no  standing  in  court  to 
resist  the  probate  of  a  will  or  haye  the  probate  in  common  form 
set  aside  for  the  purpose  of  a  contest  {Post,  pp,  618-620,  622- 
623.) 

Cases  cited  and  approyed:  Wsmne  y.  Spiers,  7  Humph.,  407; 
Cornwell  y.  Comwell,  11  Humph.,  485;  Bank  of  Tenn.  y.  Nelson, 
3  Head,  637. 

8.  SAME.  Bight  to  contest  does  not  pass  by  inheritance  or 
descent. 
The  right  to  contest  a  will  is  a  mere  right  of  action  in  which 
nothing  can  be  properly  lecoyered.  It  is  in  no  sense  a  property 
right,  neither  can  it  be  assigned  nor  pass  *by  inheritance  or 
descent.     {Post,  pp.  520-621.) 

Cases  cited  and  approyed:  Morrison  y.  Deaderick,  10  Humph., 
343;  Storrs  y.  St  Luke's  Hospital  (111.),  64  N.  B.,  186,  72  Am.  St 
Rep.,  216. 

8.    SAME.    Question  reserved. 

The  court  resenred  the  question  as  to  whether  a  grandson,  or 

other  lineal  descendant,  would  be  entitled  to  contest  the  will 
of  his  grandfather  or  ancestor  where  the  son  or  daughter  of  the 
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testator,  through  whom  the  claim  Is  made,  surrlved  him,  but 
died  before  the  contest  could  be  or  was  begun.  {Post,  pp.  621- 
522.) 

4.    8AMB.    Gase  in  Judgment. 

The  testatrix,  by  last  will  and  testament,  devised  her  property  to 
her  granddaughter,  with  remainder  to  another  in  the  event  of 
the  granddaughter's  death  before  majority.  After  the  death  of 
the  granddaughter  who  had  taken  under  the  will,  and  who  died 
before  majority,  the  son-in-law  of  the  testatrix,  who  was  the 
father  of  the  granddaughter,  filed  a  petition  In  the  county  court 
against  the  contingent  remainderman,  and  the  administrator 
with  the  will  annexed  of  the  testatrix,  charging  that  said  testa- 
trix was  without  testamentary  capacity  and  for  this  reason  ask- 
ing that  the  probate  in  common  form  of  her  will  be  set  aside, 
and  claiming  all  the  property  disposed  of  by  said  will,  as  the 
only  heir  at  law  of  his  daughter,  who  would  have  Inherited  all 
the  property  of  her  grandmother,  the  testatrix,  had  she  died  in- 
testate. 

Held:  The  father  of  the  granddaughter  being  a  stranger  in  blood 
to  the  testatrix,  and  being  wholly  Incapable  of  inheriting  from 
her  even  If  the  grandmother  had  been  dead  at  the  date  of  the 
death  of  the  testator,  had  no  such  Interest  as  entitled  him  to 
have  the  probate  in  common  form  set  aside  or  to  question  the 
testamentary  capacity  of  the  testatrix.    (Post,  pp.  516-623.) 


FROM  OBION. 


Appeal  from  Circuit  Court  of  Obion  County. — R.  E. 
Maidbn^  Judga 


51«  TENNESSEE  BEPOBTS.         [Vol.  110 


Ligon  V.  Hawkes. 


SwiGOART  &  Spbadmn  and  Moore  &  Wblls^  for  Ligon. 

EiCB  A.  Pierce  &  Son  and  J.  G.  Smith  &  Son^  for 
Hawkes  et  aL 


Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court 

Mrs.  Sallie  McMurray  died  March  5,  1889,  in  Obion 
county,  leaving  a  will  devising  her  entire  estate,  consist 
ing  of  an  undivided  one-half  interest  in  a  valuable  tract 
of  land  in  that  county,  owned  by  her  and  plaintiff,  E.  H. 
Ligon,  as  tenants  in  common,  to  her  granddaughter,  Sal- 
lie  Henrietta  Ligon,  and  her  issue,  with  remainder  in  fee 
to  Henrietta  McMurray  Hawkes,  in  the  event  the  said 
Sallie  Henrietta  Ligon  should  die  without  issue  before 
she  arrived  at  the  age  of  21  years.  Sallie  Henrietta 
Ligon  was  then  about  four  years  old,  and  the  only  child 
of  E.  H.  Ligon  by  the  only  daughter  and  child  of  Mrs. 
McMurray ;  and  Henrietta  McMurray  Hawkes  was  then 
about  five  years  of  aga  The  will  of  Mrs.  McMurray  was 
admitted  to  probate  in  April,  1899,  and,  the  executor 
named  therein  declining  to  qualify,  B.  M.  Morris  was 
appointed  administrator  of  her  estate  with  the  will  an- 
nexed at  the  instance  of  E.  H.  Ligon,  who  became  his 
surety  upon  his  bond  as  administrator.  Some  weeks 
after  the  probate  of  the  will,  E.  H.  Ligon  filed  his  peti- 
tion in  the  county  court  of  Obion  county  against  Sallie 
Henrietta  Ligon  and  Henrietta  McMurray  Hawkes,  for 
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the  purpose  of  having  the  land  owned  by  them  and  him- 
self partitioned. 

The  partition  was  made,  title  divested  and  vested 
and  writs  of  possession  awarded  to  place  the  plain- 
tiff and  Bailie  Henrietta  Ligon  in  possession  of 
their  respective  shares.  E.  H.  Ligon  was  afterwards 
appointed  guardian  for  his  daughter,  and  managed  and 
controlled  her  share  until  March,  1902,  when  she  died 
unmarried  and  without  issue,  leaving  her  father,  E.  H. 
Ligon,  her  sole  heir  at  law. 

Thereupon  the  petition  in  the  case  was  filed  by 
E.  H.  Ligon  against  Henrietta  McMurray  Hawkes 
and  R.  M.  Morris,  administrator  of  Mrs.  Mc- 
Murray, in  the  county  court  of  Obion  county, 
stating  the  death  of  Mrs.  McMurray,  and  the  probate  in 
common  form  of  her  will;  that  Sallie  Henrietta  Ligon 
was  her  only  heir  at  law  and  distributee,  and  inherited 
all  the  property,  of  which  her  grandmother  died  seized 
and  possessed,  and  had  died  without  issue,  and  that  peti- 
tioner, E.  H.  Ligon,  was  her  father  and  only  heir  at  law 
and  distributee,  and  entitled  to  all  the  property  which 
she  inherited  from  her  grandmother.  It  is  further 
charged  that  Mrs.  McMurray,  at  the  time  she  made  the 
will  admitted  to  probate,  was  of  unsound  mind,  and 
without  testamentary  capacity,  and  that  for  this  reason 
said  will  was  void. 

The  prayer  of  the  petition  is  for  process,  and  that  pro- 
bate of  the  said  will  be  set  aside,  and  the  original  certi- 
fied to  the  circuit  court  of  Obion  counlrf  that  an  issue 
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may  there  be  made  and  tried  to  test  its  validity.  The 
defendants  R.  M.  Morris,  in  proper  person,  and  Hen- 
rietta McMurray  Hawkes,  by  her  guardian  ad  litem,  an- 
swered, admitting  the  relationship  of  the  parties,  the 
death  of  Mrs.  McMurray,  and  the  probate  of  her  will, 
and  the  death  of  Sallie  Henrietta  Ligon,  without  issue, 
but  denying  the  right  of  the  plaintiff  to  have  the  probate 
of  the  will  set  aside  for  the  purpose  of  a  contest  on  the 
ground  that  he  was  not  interested  in  the  estate  of  the 
testatrix.  They  also  charge  that  the  object  and  purpose 
of  the  petitioner,  E.  H.  Ligon,  in  contesting  the  will  of 
Mrs.  McMurray  is  to  recover  for  himself,  as  heir  at  law 
of  his  daughter,  the  land  partitioned  to  her  and  the  de- 
fendant Henrietta  McMurray  Hawkes  in  the  suit  in  the 
county  court.  The  case  was  decided  adversely  to  the 
defendants  by  the  county  court  and  the  circuit  court  of 
Obion  county  upon  an  appeal  to  the  latter,  and  is  now 
before  this  court  upon  an  appeal  in  the  nature  of  a  writ 
of  error. 

We  are  of  opinion  that  the  defense  interposed  in  be- 
half of  the  defendants  should  have  been  sustained,  and 
the  petition  dismissed. 

No  one  except  those  directly  interested  in  the 
estate  of  a  decedent  has  the  right  to  call  in  ques- 
tion the  validity  of  his  or  her  will.  E.  H.  Ligon 
was  not  related  to  Mrs.  McMurray  in  any  other  way  than 
as  a  son-in-law,  and  this  relation  was  dissolved  before 
her  death  by  the  death  of  the  daughter  and  wife.'  When 
Mrs.  McMurray  died  he  had  no  interest  in  her  estate  as 
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heir  or  distributee.  At  no  time  could  he  have  inherited 
anything  from  her  in  his  own  right.  He  was  a  stranger 
in  blood  and  estate. 

The  general  rule  in  Tennessee  is  that  only 
those  will  be  allowed  to  contest  the  validity  of 
a  will  who  are  directly  interested  as  heir  or  distributee 
in  the  estate,  and  they  must  show  their  interest  when 
appearing  to  contest  the  probate  when  the  will  is  first 
presented  for  that  purpose,  or  when  appearing  after- 
wards to  have  the  probate  in  common  form  set  aside,  and 
the  will  certified  to  the  circuit  court  for  an  issue  of  de- 
visatnt  vel  non. 

In  an  early  case,  it  was  said  by  this  court: 
^'It  is  well  settled  that  it  is  not  a  matter  of 
course  to  set  aside  the  probate  and  re-probate  a  will.  It 
would  be  of  most  mischievous  consequences-if  it  were  so. 
A  stranger  will  not  be  permitted  to  disturb  the  existing 
probate.  A  kinsman,  who  is  not  the  nearest  of  kin,  and 
who  could  take  nothing  under  the  statute  of  distribu- 
tion, if  there  were  no  will,  shall  not  disturb  it."  Wynne 
V.  Spiers,  7  Humph.,  407. 

In  another  case,  in  which  the  petitioner  merely  stated 
that  the  deceased  was  his  grandfather,  without  showing 
that  his  own  father  was  not  living,  it  was  held  that  the 
petitioner  failed  to  present  a  case  entitling  him  to  have 
the  probate  of  the  will  in  common  form  set  aside  for  the 
purpose  of  a  contest,  and  his  petition  was  dismissed 
upon  the  ground  that  he  did  not  appear,  upon  his  own 
showing,  to  be  interested  in  the  estate  of  the  testator. 
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Comwell  V.  Comivell,  11  Humph.,  485.  It  haa  also  been 
held  by  this  conrt  that  the  creditor  of  a  son  of  the  deced- 
ent cannot  contest  the  will  of  the  father.  In  that  case 
it  is  said :  ^^e  think  the  complainant  does  not  occupy 
a  position  to  question  the  validity  of  the  probate  on  the 
ground  assumed.  The  will  has  been  proved  in  a  court 
of  general  jurisdiction  of  these  subjects.  No  one,  with- 
out an  interest  in  the  estate,  can  contest  the  will  or  call 
for  a  re-probate.  The  complainant  is  only  a  creditor  of 
one  of  the  devisees,  and  can  only  act  upon  his  rights. 
The  debtor  is  content  with  the  will,  chooses  to  avail  him- 
self of  no  objection  to  it  that  may  exist,  although  it  re- 
duces a  fee  in  the  land  to  which  he  would  be  entitled  by 
law  to  a  remainder  interest.  If  he  acquiesces  in  its  va- 
lidity by  waiving  his  right  to  object  and  contest  it  for 
the  incompetency  of  objecting  witnesses,  or  on  any 
ground,  how  can  his  creditor,  who  has  to  pass  through 
him  to  reach  the  property,  make  the  objection  for  him?'^ 
Bank  of  Tennessee  v.  Nelson,  3  Head,  637. 

An  Alabama  case  is  cited  as  holding  otherwise.  We 
have  not  been  furnished  with  this  case,  but  from  a  ref- 
erence to  it  in  a  textbook  examined  we  infer  it  is  based 
upon  a  statute  of  that  State. 

The  supreme  court  of  Illinois  has  taken  the  same 
view  of  this  question  as  this  court  In  a  late  case  de- 
cided by  that  court,  citing  several  previously  deter- 
mined, it  is  said :  ^'The  right  to  file  a  bill  which  existed 
in  Geo.  M.  Storrs  did  not  descend  to  the  appellant^ 
Emory  A.  Storrs.    Geo.  M.  Storrs  had  the  bare  right  to 
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establiBh  title  by  successfully  contesting  the  will.  That 
right  waB  not  assignable.  If  it  was  not  assignable  by  a 
conveyance  or  written  transfer,  it  could  not  pass  by  in- 
heritance or  descent."  Storrs  v.  St.  LuWs  Hasp.  (Ill.)> 
64  N.  E.,  185,  72  Am.  St  Rep.,  215.  The  right  of  Sallie 
Henrietta  Ligon  to  contest  the  will  of  her  grandmother 
for  want  of  testamentary  capacity  was  not  a  property 
right  It  was  a  mere  right  of  action,  in  which  nothing 
could  or  can  be  directly  recovered.  It  could  not  be  as- 
signed by  her  when  in  life,  because  the  assignee  would 
not,  by  virtue  of  the  assignment,  take  or  acquire  title  to 
anything;  and  it  would  also  partake  of  champerty  and 
maintenance,  and  be  contrary  to  public  policy.  For  the 
same  reasons  it  is  not  a  right  that  can  be  inherited.  It 
is  not  land,  and  did  not  descend  to  her  father  under  the 
statutes  of  descent.  It  is  not  personal  property,  and,  if 
it  were,  the  title  would  be  in  her  administrator,  and  not 
her  distributee,  and  the  latter  could  not  maintain  this 
action  in  his  own  nama  The  policy  of  the  law  is  against 
the  transfer  of  mere  rights  of  action. 

In  the  case  of  Morrison  v.  Deaderick,  10  Humph.,  343. 
Judge  McEIinney,  announcing  the  opinion  of  this  court, 
said:  '^It  is  laid  down  (Story  on  Eq.,  sec.  1040),  that 
an  assignment  of  a  bare  right  to  file  a  bill  in  equity  for 
fraud  committed  upon  the  assignor  will  be  held  void  as 
contrary  to  public  policy,  and  as  savoring  of  the  char- 
acter of  maintenance. 

"In  the  case  cited  in  the  note  (Prosser  v.  Ed- 
monds)   Lord  Abbinger  says  that,   where  an   equit- 
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able  interst  is  assigned  in  order  to  give  the  as- 
signee a  locUrS  sta/ndi  in  a  court  of  equity,  the  party  as- 
signing said  right  must  have  some  substantial  interest, 
some  capability  of  personal  enjoyment,  and  not  a  mere 
right  to  overset  a  l^al  instrument,  or  to  maintain  a 
suit." 

It  is  not  necessary  to  here  decide  whether  a 
grandson  or  lineal  descendant  would  be  entitled  to  con- 
test the  will  of  his  grandfather  or  ancestor,  where  the 
son  of  the  testator,  through  whom  claim  is  made,  sur- 
vived him,  but  died  before  the  contest  to  be  or  was  be- 
gun, although  we  would  be  inclined  to  hold  that  they 
could,  since  the  grandson  .or  other  descendant  would 
have  taken  as  heir  and  distributee  from  the  ancestor, 
had  the  father  or  party  under  whom  claim  is  made 
died  first  This  would  be  reasonable  and  just,  and 
tend  to  preserve  the  inheritance  to  the  heir,  and  the 
natural  order  of  things.  But  there  is  no  reason  for 
holding  that  one  who  never  could  at  any  time  inherit 
from  the  testator  should  have  the  right  to  institute 
an  action  to  contest  his  will.  We  know  of  no 
rule  of  common  law  which  secures  to  him  such  right, 
and  we  have  no  statute  upon  the  subject  To  so 
hold  would  be  to  open  the  door  to  fraud,  and  subject 
devisees  to  the  danger  of  loss  of  their  estates  at  the  suit 
of  strangers,  whom  the  testators  never  contempksted  as 
objects  of  their  bounty.  In  the  present  case,  if  E.  H. 
Ligon's  right  to  contest  this  will  could  be  sustained,  and 
he  should  die,  his  heirs  at  law  and  their  heirs  at  law^ 
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to  the  remotest  generation,  would  have  the  same  right, 
and  thus  interminable  confusion  and  uncertainty  of 
titles  and  intolerable  injustice  would  follow. 

We  are  therefore  of  opinion  that  one  who  is  not  an 
heir  or  distributee  of  the  testator  at  the  time  of  his  death 
and  would  not  have  been  if  those  under  whom  he  claims 
had  died  before  the  testator,  has  no  standing  in  court  to 
resist  the  probate  of  a  will,  or  to  have  the  probate  in 
common  form  set  aside  for  the  purpose  of  a  contest,  and 
therefore  that  E.  H.  Ligon  cannot  maintain  this  peti- 
tion. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
petition  dismissed. 
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Clerk. 
{Jackson.    April  Term,  1903.) 

1.  TAZATIOH.  Xaauiacturing:  corporation  of  another  StatOv 
selling  and  diatrilmting  its  manufactured  producte  from  ware- 
houMfl  here  through  its  agent,  ia  a  merchant  and  taxable  aa 
such  under  etatute, 
A  foreign  manufacturing  corporation  of  another  State,  having  an 
agent  in  this  State,  to  whom  it  ships  its  manufactured  products 
to  be  kept  in  stock  in  the  agent's  warehouses,  and  to  be  used  to 
fill  contracts  of  sales  made  by  its  traveling  salesmen,  or  con- 
tracts made  by  certain  Intending  purchasers  by  their  depositing 
specifications  of  goods  desired  with  the  local  agent,  who  had  no 
authority  to  fix  prices,  but  who  had  authority  to  deliver  the 
goods  so  specified  to  certain  local  dealers  previously  designated 
by  the  said  corporation,  upon  their  filing  such  specifications,  is  a 
merchant  dealing  through  such  agency  in  the  meaning  and 
sense  of  our  ^statute  (Acts  1901,  ch.  174,  sec.  27)  defining  the 
term  "merchant"  as  including  all  persons,  copartnerships  or 
corporations,  engaged  in  trading  or  dealing  in  any  kind  of 
goods,  wares,  or  merchandise,  whether  the  same  be  kept  on 
hand  for  sale,  or  be  purchased  and  delivered  for  profit  as  or^ 
dered,  and  is  taxable  as  a  merchant  under  said  statute  provid- 
ing that  merchants  shall  pay  an  ad  valorem  tax  upon  the  capital 
Invested  in  their  business  equal  to  that  levied  upon  other  tax- 
able property.     {Po$t,  pp.  627-685,  63S-642.) 

*The  American  Steel  and  Wire  Company  carried  this  case,  by 
writ  of  error,  to  the  supreme  court  of  the  United  States  where  the 
opinion  and  judgment  of  this  court  was  in  all  respects  afihmed,  on 
February  28d,  1904.    See  192  IT.  S.,  p.  600.— Reporter. 
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Statutes  cited  and  construed :    Acts  of  1901,  ch.  174,  sec.  27. 

Cases  cited  and  approved:     Webb  y.  The  State.  11  Lea,  662; 
Kurth  y.  The  State,  86  Tenn.,  134. 

Cases  cited  and  distinguished:    State  y.  Smith,  5  Hum.,  394;  Tay- 
lor y.  Vincent,  12  Lea,  284. 

S.  SAMS.  Same.  Interstate  commerce  clause  of  federal  consti- 
tution not  violated;  goods  not  in  transit. 
The  manufactured  goods  of  a  manufacturing  corporation  of  an« 
other  State,  shipped  in  large  quantities,  by  taking  advantage 
of  high  stages  of  water  in  the  river,  to  its  local  agent  here  to 
be  kept  In  stock  in  the  agent's  warehouses  in  anticipation  of 
sales,  and  to  be  used  to  fill  contracts  of  sales  made  by  Its  trav- 
eling salesmen,  or  contracts  made  by  certain  intending  pur- 
chasers by  their  depositing  specifications  of  goods  desired  with 
the  local  agent  who  had  no  authority  to  fix  prices,  but  who  had 
authority  to  deliver  the  goods  so  specified  to  certain  local  deal- 
ers previously  designated  by  such  corporation,  upon  their  fil- 
ing such  specifications,  are  not  in  transit  from  one  state  to  an^ 
other,  for  the  reason  that  the  goods  have  not  been  sold  to  any 
one,  and  the  statute  (Acts  1901,  ch.  174,  sec.  27)  taxing  the 
goods  with  a  merchant's  tax  while  thus  stored,  is  not  a  violation 
of  the  federal  constitution  (art  1,  sec.  8,  subsec.  8)  empow- 
ering Congress  "to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  and  among  the  Indian  tribes," 
although  an  effort  was  generally  made  to  secure  agreement 
from  intending  purchasers  to  take  the  output  of  the  corpora- 
tion's mills  before  the  goods  were  manufactured,  there  being 
usually  enough  of  such  contracts  In  existence,  and  calling  for 
a  sufllclent  quantity  of  goods  to  cover  the  expected  output  for 
sixty  or  ninety  days,  the  time  within  which  the  purchasers  were 
required  to  select  the  quality  of  the  goods,  the  quantities  of 
which  and  the  prices  of  the  different  qualities  of  which  were 
fixed  by  the  respective  contracts.     {Post,  pp,  627-636»  688-546.) 

Statute  construed:    Acts  1901,  ch.  174,  sec.  27. 
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Constltutloii  of  the  United  States  cited  and  construed:  Art  1,. 
sec.  8,  Bubsec.  8. 

3.  SAMS.  Same.  Same.  Ooods  of  nonresident  owner  are  not- 
exempt  from  taxation  when  sold  in  original  packages  from 
mass  of  property  in  this  State. 

The  fact  that  the  manufactured  goods  of  a  manufacturing  corpor* 

atlon  of  another  State  are  sold  in  the  original  packages  does- 

not  exempt  it  from  taxation  in  this  State  on  the  goods  stored  and 

warehoused  here  for  the  purpose  of  sale  }n  this  State  and  other 
States,  as  shown  in  the  foregoing  headnotes,  and  which  goods 

are  so  dealt  with  as  to  make  them  a  part  of  the  common  mass- 

of  property  in  this  State.     iP08t,  pp.  536-637,  546-547.) 

Cases  cited  and  approved:  Woodruff  v.  Parham,  8  Wall.,  123; 
Hinson  v.  Lot,  8  Wall.,  148;  Brown  v.  Houston,  114  XT.  S.,  622; 
Coe  V.  Brrol,  116  U.  S.,  517;  Pittsburg,  etc.  Ck)mpany  v.  Bates^ 
156  U.  S.,  677;  Emert  v.  Missouri,  156  U.  S.,  296. 

Cases  cited  and  distinguished:     Brown  v.  Maryland,  12  Wheat.,. 

436;  Welton  y.  Missouri,  91  U.  S.,  276;  Leloup  v.  Mobile,  127  U. 

S.,  641;  Asher  v.  Texas,  128  U.  8.,  129;  Robbins  v.  Taxing  Dis- 
trict, 120  U.  S.,  489;  Leisy  v.  Hardin,  135  U.  S.,  100;  Lyng  v. 

Michigan,  136  U.  S.,  161. 

4,  SAMS.  Same.  Same,  Manufactnrer  of  another  State  taxed 
as  merchant  here  is  not  discriminated  against,  when. 

A  merchant's  tax  levied  against  a  manufacturing  corporation  of 
another  State  upon  its  business  in  selling  its  goods  manufac- 
tured in  other  States,  out  of  the  produce  of  other  States* 
massed,  stored  and  warehoused  in  this  State,  for  sale  in  this 
and  other  States,  through  its  local  agents  and  traveling  sales- 
men, is  not  a  discriminative  tax,  and  the  question  of  a  discrim- 
inative tax  does  not  arise  because  the  tax  is  not  a  direct  tax. 
iPOBt,  pp.  547-548.) 

Cases  cited  and  approved:    Jenkins  v.  Ewing,  8  Heisk.,  466,  484. 
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FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
P.  H.  Heiskell,  Chancellor. 

Patterson,  Neeley  &  Henderson,  for  American  Steel 
&  Wire  Company. 

Attorney-General  Cates,  Carroij.,  McKellar  &  Bul- 
UNGTON,  and  Greer  &  Greer,  for  State. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  in  the  chancery  court  of  Shel- 
by county  to  recover  |1,031.44,  a  merchant's  tax  assessed 
against  complainant  by  R.  A.  Speed,  clerk  of  the  county 
court  of  that  county,  and  which  was  paid  by  complain- 
ant, under  protest,  on  the  18th  of  October,  1902.  The 
chancellor  rendered  a  decree  in  favor  of  complainant, 
and  the  cause  is  now  in  this  court  on  appeal  of  the  de- 
fendant clerk. 

The  facts  upon  which  the  controversy  arises  are  as 
follows:  Complainant  is  a  corporation  created  under 
the  laws  of  New  Jersey.  Its  situs  is  in  the  State  of 
New  Jersey,  and  its  principal  business  office  is  situated 
at  Chicago^  Illinois.  It  is  engaged  in  the  manufacture 
of  nailSy  staples,  barbed  and  smooth  wire,  at  different 
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pointe  north  of  the  Ohio  river.  None  of  its  manufacto- 
ries are  situated  in  Tennessee,  and  all  of  its  products 
consigned  to  Memphis  are  shipped  from  points  beyond 
the  limits  of  this  State. 

Prior  to  the  1st  of  February,  1900,  its  manufactured 
products  were  sold  and  distributed  throughout  the 
Southwest,  from  Louisville,  Ky.,  Memphis,  Tenn.,  Green- 
ville, Vicksburg,  and  Natchez,  Miss.,  and  New  Orleans, 
La.  About  that  time  the  Patterson  Transfer  Company, 
a  corporation  created  under  the  laws  of  Tennessee,  hav- 
ing its  situs  at  Memphis,  and  doing  business  at  Mem- 
phis, represented  to  appellee  that  Memphis  was  the  most 
available  point  in  the  Southwest  at  which  to  mass  and 
distribute  its  manufactured  products  to  its  customers 
in  that  section.  At  this  time  and  for  many  years  prior 
thereto,  the  Patterson  Transfer  Company  had  been 
engaged  in  the  business  of  transferring  passengers  and 
freights  to  and  from  the  various  depots  at  Memphis  and 
from  the  landings  on  the  Mississippi  river.  Appellee 
entered  into  an  arrangement  with  the  Patterson  Trans- 
fer Company  whereby  said  company  was  to  receive  its 
manufactured  products  at  Memphis,  assort  them  so  as 
to  separate  the  different  kinds  of  nails,  staples,  and  wire, 
and  then  to  deliver  them  either  to  the  jobbers  at  Mem- 
phis, or  to  the  jobbers  beyond  the  limits  of  Tennessee, 
over  the  various  lines  of  railroads  and  steamboats  run- 
ning into  Memphis,  as  directed  by  complainant. 

None  of  complainant's  products  are  ever  sold  to  the 
Patterson  Transfer  Company,  or  are  by  it  sold  to  others, 
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and  neither  its  officers  nor  employees  have  any  knowl- 
edge whatever  of  the  price  at  which  goods  are  sold  by 
complainant. 

Under  the  arrangement  between  them,  the  business  of 
the  Patterson  Transfer  Company,  in  connection  with 
complainant's  products,  is  confined  to  their  transfer  to 
the  warehouses,  their  assortment  in  the  warehouses,  the 
keeping  of  them  in  storage,  and  their  subsequent  de- 
livery to  the  customers  of  the  complainant,  under  its 
general  or  special  orders,  as  below  indicated. 

The  goods  of  complainant  are  manufactured  at  differ- 
ent points,  and  it  is  convenient  and  useful,  from  a  busi- 
ness point  of  view,  to  mass  them  at  some  place  at  which 
they  can  be  assorted,  and  from  which  they  can  be  dis- 
tributed to  complainant's  customers.  It  is  impracti- 
cable to  assort  the  goods  either  at  the  river  landing 
or  at  the  railroad  depots  when  they  reach  Memphis, 
and,  in  order  to  facilitate  the  work,  the  Patterson  Trans- 
fer Company  has  rented  three  warehouses  in  which 
the  goods  are  stored  for  the  purpose  of  assortment  and 
distribution,  and  for  other  purposes  below  indicated. 
These  warehouses  are  rented  exclusively  for  this  pur- 
pose, and  the  manufactured  products  of  complainant, 
and  no  other  goods,  are  stored  therein. 

The  evidence  further  shows  that,  as  a  general  rule, 
prior  to  the  time  the  goods  are  shipped  to  Memphis,  sales 
agents  of  the  complainant  canvass  the  Southwestern 
country,  and  make  contracts,  exclusively  with  jobbers; 
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and  in  each  instance  where  a  contract  is  made  it  is  em- 
bodied in  writing,  on  a  form  prepared  by  complainant, 
in  which  is  set  down  the  amount  of  goods  which  con- 
stitutes the  subject  of  the  contract,  and  the  time  agreed 
upon  within  which  they  are  to  be  delivered-  The  goods 
so  contracted  for  are  described  as  so  many  kegs  of  nails, 
so  many  kegs  of  staples,  so  many  reels  of  barbed  wire, 
or  so  many  coils  of  smooth  wire,  according  to  the  terms 
of  the  contract,  in  respect  of  the  quantity  agreed  upon. 
But  the  contract  does  not  specify  the  grade  and  quality 
of  the  goods  desired.  The  grade  and  quality  are  left 
open,  to  be  subsequently  specified  when  the  customer  de- 
sires a  delivery,  as  below  stated.  The  customer  can, 
when  he  makes  his  specification,  select  any  grade  of 
goods  he  desires,  and  upon  so  selecting  they  will  be  de- 
livered to  him,  up  to  the  quantity  contracted  for,  within 
the  time  agreed  upon,  at  prices  contracted  for  applicable 
to  the  several  grades.  In  fixing  the  price  of  its  goods, 
the  complainant  always,  except  when  necessary  to  lower 
prices  in  order  to  meet  competition,  figures  in  the  freight 
on  the  goods. 

As  above  indicated,  it  is  shown  in  the  evidence  that 
there  are  many  different  kinds  of  nails,  as  well  as  differ- 
ent kinds  of  barbed  and  smooth  wire,  and  it  is  expressly 
stipulated  in  the  contract  that  the  customer  shall  have 
the  privilege  of  specifying,  during  the  life  of  the  con- 
tract, the  kind  of  wire,  or  kind  of  nails  or  staples,  he 
desires  delivered  to  him  under  the  contract  These  con- 
tracts also  specify  from  60  to  90  days  as  the  time  within 
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which  the  products  are  to  be  delivered,  and,  at  any  time 
during  the  period  prescribed  in  the  contract,  the  cus- 
tomer may  designate  the  kind  of  goods  he  desires  deliv- 
ered under  it. 

These  contraqt^  are  made,  usually,  before  the  goods 
arrive  at  Memphis,  their  point  of  destination,  and  gener- 
ally the  contracts  are  made  in  advance  of  the  produc- 
tion of  the  goods  at  the  complainant's  factory. 

Usually  the  sale  agents  of  the  complainant,  not  only 
in  advance  of  the  shipment  of  the  goods,  but  in  advance 
of  their  production,  canvass  the  Southwestern  country 
in  the  manner  above  stated,  visiting  the  various  jobbers, 
ascertaining  the  amount  of  goods  they  will  require 
within  60  or  90  days,  and  the  contract  is  prepared,  to 
the  purport  above  indicated,  in  which  the  complainant 
obligates  itself  to  deliver,  at  the  prices  stated,  as  above 
mentioned,  the  amount  of  goods  contracted  for  therein, 
and  the  customer  agrees  to  receive  and  pay  for  that 
quantity  upon  the  goods  being  delivered  to  him  after 
he  shall  have  made,  and  according  to,  his  specification, 
which  he  may  make  during  the  life  of  the  contract,  the 
customer  reserving  the  right,  in  the  face  of  the  contract, 
to  specify  the  exact  grade  or  quality  of  goods  he  desires 
delivered  under  it.  He  does  this  after  the  making  of  the 
contract,  and  at  any  time  he  desires  to  do  so,  within  the 
life  of  the  contract,  by  writing  out  his  specification 
showing  precisely  what  grade  of  goods  he  desires,  and 
forwards  this  specification  to  the  office  of  complainant 
in  Chicago,  and  then  the  goods,  under  an  order  from  the 
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Chicago  office,  addressed  to  the  Patterson  Transfer 
Company  at  Memphis,  are  selected  by  the  latter  out  of 
the  mass  of  goods  belonging  to  the  complainant  in  the 
aforesaid  warehouses  in  Memphis,  and  are  shipped  by 
the  said  Patterson  Transfer  Company  to  the  customer 
who  has  signed  the  specification.  This  order  from  the 
complainant  to  the  Patterson  Transfer  Company  is 
effected  through  the  agency  of  a  copy  of  the  specification 
which  is  forwarded  to  the  latter  from  complainant's  cen- 
tral office  at  Chicago;  it  being  understood,  according  to 
the  course  of  business  between  the  two  companies,  that 
the  Patterson  Transfer  Company  will  select,  out  of  the 
mass  of  goods,  those  set  out  in  the  specification,  and 
will  ship  them  to  the  customer  whose  name  is  signed  to 
the  specification,  upon  receiving  such  copy  of  the  spec- 
ification from  the  central  office  at  Chicago. 

This  method  of  transacting  the  business  is  modified, 
in  practice,  in  so  for  as  the  fulfillment  of  the  contracts 
made  with  the  jobbers  at  Memphis  is  concerned.  For 
the  convenience  of  the  Memphis  trade,  complainant  ad- 
vises the  Patterson  Transfer  Company  of  the  names  of 
its  customers  at  Memphis,  and  that  company  is  in- 
structed to  deliver  the  goods  embraced  in  the  contracts 
with  the  Memphis  jobbers,  in  the  following  manner: 
The  Memphis  jobber  makes  out  his  specification  in 
duplicate,  and  addresses  a  letter  to  complainant^  as  in 
any  other  case;  but,  instead  of  forwarding  this  letter 
and  his  specification  directly  to  complainant,  he  delivers 
the  letter  to  the  Patterson  Transfer  Company,  and  the 
Patterson  Transfer  Company  at  once  delivers  the  goods 
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SO  specified,  attaching  the  dray  receipt  to  a  copy  of  the 
specification,  and  forwards  the  specification,  letter,  and 
dray  receipt  to  the  office  of  complainant  in  Chicago,  and 
that  office  makes  out  an  invoice  and  sends  it  directly  to 
the  jobber. 

Another  variation  is  made,  in  the  course  of  the  busi- 
ness, in  favor  of  the  Memphis  jobbers,  to  the  following 
effect :  Any  jobber  in  Memphis  who  is  a  recognized  cus- 
tomer of  the  complainant  can,  without  any  previous 
written  contract  or  other  special  agreement,  make  out  a 
specification  of  the  goods  he  desires,  and  hand  this,  in 
duplicate  form  to  the  Patterson  Transfer  Company. 
Upon  this  being  done,  it  is  the  duty  of  the  Patterson 
Transfer  Company,  under  its  general  instructions  from 
the  complainant,  to  select,  out  of  the  mass  of  goods  in 
the  warehouses,  goods  corresponding  to  those  contained 
in  the  specification,  and  deliver  them  to  such  jobber,  this 
delivery  being  usually  made  by  the  next  day,  or,  at  most, 
within  two  or  three  days.  Other  deliveries  on  specifica- 
tions sent  direct  to  the  Chicago  office  are  not  usually 
made  within  less  than  six  or  eight  days,  and  sometimes 
a  longer  period  is  required.  When  the  Patterson  Trans- 
fer Company  receives  from  Memphis  jobbers  the  spec- 
ifications  which  are  the  special  subject  of  this  para- 
graph, one  copy  is  kept  by  it,  and  the  other  copy  is  for- 
warded to  the  office  at  Chicago,  where,  upon  its  arrival 
and  reception,  the  customer  is  charged  with  the  goods 
specified,  at  current  prices. 

The  testimony  shows  that,  of  the  mass  of  goods  kept 
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on  hand  in  Memphis  in  the  above-mentioned  warehonses, 
about  90  per  cent,  ultimately  goes  to  jobbers  who  reside 
outside  of  Memphis  and  beyond  the  limits  of  this  State 
The  remaining  10  per  cent,  goes  to  the  Memphis  jobbers 
in  fulfillment  of  the  general  contracts  previously  re- 
ferred to,  pursuant  to  specifications  thereunder  made, 
and  under  specifications  made  without  previous  written 
contracts,  the  latter  covering  about  2^^  per  cent  of  all 
the  goods  kept  on  hand. 

No  one  but  an  agreed  or  recognized  customer  of  the 
complainant  can  make  out  a  specification,  or  have  goods 
delivered  from  the  storehouses  of  the  Patterson  Transfer 
Company ;  and  no  goods  are  ever  delivered  or  distributed 
to  any  one  by  the  Patterson  Transfer  Company  except 
under  the  express  directions  of  complainant,  or  under 
general  directions  given  by  complainant  to  the  said  Pat- 
terson Transfer  Company  in  favor  of  recognized  and  ap- 
proved customers  of  the  complainant,  whose  names  are 
furnished  by  it  to  the  Patterson  Transfer  Company. 

The  testimony  further  shows  that  the  quantity  of 
goods  which  the  complainant  keeps  on  hand  at  Mem- 
phis fluctuates  considerably,  owing  to  the  state  of  trade, 
from  time  to  time.  Sometimes  the  stock  is  as  low  in 
value  as  f30,000,  and  sometimes  the  complainant  has  on 
hand  a  stock  of  the  value  of  more  than  |100,000. 

Some  of  the  goods,  a  very  small  amount,  are  shipped 
to  Memphis  by  rail.  Nearly  all  of  these  goods  which 
come  to  the  bands  of  the  Patterson  Transfer  Company 
from  this  complainant  are  transported  to  Memphis  on 
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barges  belonging  to  transportation  companies  in  which 
complainant  has  no  interest,  and  which  are  engaged  in 
the  carrying  trade.  As  a  general  rnle,  while  the  com- 
plainant endeavors  to  secure  contracts  covering  its  out- 
put before  the  goods  are  manufactured,  yet  it  does  not 
always  do  so,  but,  taking  advantage  of  the  seasons  when 
there  is  a  good  stage  of  water  in  the  rivers  which  must 
be  used  in  floating  its  products  from  its  mills  to  Mem- 
phis, it  masses  its  goods  at  the  latter  point  in  anticipa- 
tion of  future  sales. 

The  testimony  shows  that  when  goods  are  shipped 
from  complainant's  mills,  consigned  to  Memphis^  the 
Patterson  Transfer  Company  is  notified  by  the  Chicago 
office  that  a  certain  quantity  of  complainant's  products 
were  shipped  at  a  certain  time  on  barges  to  the  port  at 
Memphis.  These  barges  are  met  at  the  river  landing  by 
the  Patterson  Transfer  Company,  which  receives  the 
goods,  transfers  them  to  its  warehouses,  and  assorts 
thenu  Then  from  time  to  time  it  ships  the  goods  on 
specifications  as  before  explained.  On  receiving  the 
goods,  they  are  credited  to  the  complainant  on  the  books 
of  the  Patterson  Transfer  Company,  and,  on  being 
shipped  out)  they  are  charged  on  the  same  books  to  the 
complainant  When  the  goods  reach  Memphis  they  are 
always  consigned  to  the  complainant,  in  care  of  the  Pat- 
terson Transfer  Company. 

All  of  the  goods  forwarded  to  Memphis  are  products 
of  the  factories  of  complainant.  No  part  of  them  are 
ever  purchased  by  it    Its  sale  agents  are  exclusively  en- 
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gaged  in  selling  these  products.  They  are  produced  by 
complainant  beyond  the  limits  of  this  State,  and  are 
made  the  subject  of  contracts  by  its  sale  agents  through- 
out the  southwest  in  the  manner  before  explained. 
These  sale  agents  report  all  contracts  effected  by  them 
directly  to  the  office  in  Chicago,  whether  made  with  the 
jobbers  at  Memphis  or  elsewhere  beyond  the  limits  of 
this  State.  All  invoices  for  goods,  when  sold  by  speci- 
fications in  the  manner  above  stated,  are  made  out  at 

the  office  at  Chicago,  and  forwarded  directly  to  the  cus- 

» 

tomer,  in  the  manner  and  under  the  circumstances  pre- 
viouslv  stated. 

Some  of  complainant's  goods  are  produced  at  one 
factory  and  some  at  another,  and  consequently,  when  a 
purchaser  contracts  for  the  delivery  to  him,  within  60  or 
90  days,  of  a  certain  number  of  packages,  it  frequently 
turns  out  that  some  of  goods  desired  are  the  product  of 
one  factory  and  some  of  another,  and  it  is  accordingly 
moat  convenient,  in  the  conduct  of  complainant's  busi- 
ness, that  goods  from  complainant's  various  factories 
should  be  massed  at  some  point  where  they  can  be  dealt 
with  in  the  manner  before  explained. 

Complainant's  goods  are  put  up  in  the  following  orig- 
inal packages.  The  nails  and  staples  are  put  up  in 
kegs,  each  keg  weighing  100  pounds;  the  smooth  wire  in 
coils  tied  by  wires,  and  each  coil  weighing  100  pounds; 
the  barbed  wire  on  reels,  the  wire  on  each  reel  weighing 
100  pounds.  Each  package  is  separately  and  distinctly 
made  up  at  the  factories  for  convenience  of  transporta- 
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tion,  and'  is  in  this  form  delivered  to  the  common  car- 
riers. In  this  form  they  are  delivered  at  the  initial  point 
of  transportation.  In  this  form  they  are  transported  in 
barges  or  by  railroads  to  Memphis,  and  received  by  the 
Patterson  Transfer  Company.  In  this  form  they  are  as- 
sorted at  the  warehouses  by  the  Patterson  Transfer  Com- 
pany, and  delivered  by  it  to  the  complainant^s  customers 
at  Memphis,  under  the  circumstances  previously  stated, 
or  to  the  various  lines  of  steamboats  and  railroads  run- 
ning out  of  Memphis,  consigned,  under  circumstances 
previously  stated,  to  customers  beyond  the  limits  of  Ten- 
nessee, and  in  this  form  they  ultimately  come  to  the 
hands  of  complainant's  customers  in  such  foreign  States. 
Each  package  is  separate  and  distinct  in  itself,  and, 
while  no  particular  package  is  consigned  to  any  special 
customer,  each  keg  of  nails  and  staples  is  marked  so  as 
to  show  exactly  what  the  package  contains,  and  each 
coil  and  reel  of  wire  is  marked  with  a  tag  showing  what 
the  coil  or  reel  contains,  and  no  package  is  ever  changed, 
in  any  particular,  from  the  time  it  leaves  the  factory 
until  it  ultimately  reaches  the  hands  of  the  customer. 

The  testimony  shows  that  Memphis  has  within  recent 
years  become,  by  reason  of  its  accessibility  to  railway 
and  river  transportation,  a  great  distributing  point,  and 
it  was  selected  as  the  basis  of  the  operations  which  are 
the  subject  of  the  present  controversy,  by  reason  of  these 
exceptional  advantages. 

Other  facts  proven  by  the  complainant  are  as  follows : 
The  testimony  of  Mr.  Young,  the  .tax  assessor,  shows  that 
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none  of  the  cotton  shipped  into  Memphis  from  the  sur- 
rounding States  pays  any  tax  whatever,  and  that  the 
manufacturers  of  lumber  in  Memphis  pay  no  tax  on 
lumber  made  from  logs  which  are  produced  from  the  soil 
of  this  State. 

There  is  also  an  agreement  of  counsel  to  the  effect  that 
there  are  large  iron  deposits  in  Tennessee,  and  a  number 
of  furnaces  in  this  State  engaged  in  the  manufacture  of 
iron  from  the  iron  ore  deposits  in  this  State. 

The  bill  alleges,  and  the  answer  admits,  that  complain- 
ant was  assessed  by  the  defendant  clerk  as  a  merchant, 
and  was  required  to  pay  to  the  State  a  merchant's  tax 
for  the  years  1901  and  1902,  amounting  to  {1,031.44. 
On  appeal  to  the  State  Board  of  Equalizers,  this  assess- 
ment ^^as  a£Etrmed,  and  thereupon,  within  the  time  re- 
quired by  law,  to  wit,  on  the  18th  day  of  October,  1902, 
complainant  paid  these  taxes  under  protest.  This  suit 
was  instituted  by  complainant,  within  the  time  pre- 
scribed by  the  statute,  to  recover  the  taxes  so  paid,  on 
the  ground  that  the  assessment  was  ill^al  and  void  for 
the  following  reasons:  (1)  Because  complainant  was 
never  at  any  time  a  merchant  doing  business  at  Memphis 
(2)  That  the  assessment  was  in  violation  of  article  1, 
section  8,  subsection  3,  of  the  constitution  of  the  United 
States,  which  empowers  Congress  "to  r^ulate  com- 
merce with  foreign  nations,  and  among  the  several 
States,  and  among  the  Indian  tribes." 

We  shall  now  briefly  consider  the  points  raised  in 
Argument  in  this  court. 
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It  is  insisted  that  the  complainant  was  not  a  mer^ 
•chant;  but  we  think  it  was  a  merchant  within  the  sense 
and  meaning  of  our  Act  of  1901,  p.  329,  c.  174,  sec.  27. 
This  section  reads  as  follows:  "The  term  ^merchant'  as 
used  in  this  act,  includes  all  persons,  copartnerships,  or 
<?orporations  engaged  in  trading,  or  dealing  in  any  kind 
of  goods,  w^ares  or  merchandise,  .  .  .  whether  such 
^oods,  wares  or  merchandise  be  kept  on  hand  for  sale, 
or  the  same  be  purchased  and  delivered  for  profit  as 
ordered." 

Under  the  facts  proven  in  this  case,  the  complainant 
was  "dealing"  in  nails,  staples,  and  wire,  in  the  city  of 
Memphis,  at  the  time  it  was  assessed  for  taxes,  and  had 
been  since  February,  1900,  and  for  a  short  time  prior 
thereto.  It  is  immaterial  that  its  agent  at  Memphis,  the 
Patterson  Transfer  Company,  had  no  authority  to  fix 
prices,  but  only  kept  the  stock  and  delivered  the  goods 
on  contracts  made  with  the  office  at  Chicago,  said  deliv- 
eries being  made  under  orders  issued  from  Chicago, 
either  special,  or  to  be  inferred  from  the  general  course 
of  business.  The  vital  fact  is  that  the  goods  were  not 
sold  from  their  place  of  manufacture,  but  were  kept  in 
stock  at  Memphis,  and  this  stock  was  drawn  on  from 
time  to  time  to  fill  contracts  of  sale  made  by  the  com- 
pany's salesmen,  or  to  fill  contracts  made  by  means  of 
intending  purchasers  depositing  specifications  of  goods 
desired  with  the  Patterson  Transfer  Company,  and  in 
that  manner  obtaining  the  goods. 

It  is  insisted  that  complainant  was  only  a  manufac- 
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turer  selling  its  goods  as  any  other  manufacturer.  In 
Taylor  v.  Vincent,  12  Lea,  284,  47  Am.  Rep.  338,  it  is 
said  that,  if  the  manufacturer  of  an  article  be  engaged  in 
selling  it  as  a  business,  he  may  be  taxed  for  the  privil^e 
of  doing  so,  as  a  tax  upon  his  occupation,  or  as  a  priv- 
ilege ;  but  that  if  he  sells  from  his  place  of  manufacture 
in  unbroken  packages,  as  a  manufacturer,  he  can  not  be 
taxed  as  a  dealer.  A  later  case  {Kurth  v.  The  State,  86 
Tenn.,  134,  5  8.  W.,  393)  goes  further  and  holds  that  a 
manufacturer  of  liquors  cannot  sell  without  taking  out 
license  as  a  dealer.  This  latter  case  had  reference  to 
sales  at  retail,  but  in  another  case  {Wehb  v.  State,  11 
Lea,  662)  the  same  rule  was  applied  to  manufacturers 
selling  to  wholesale  liquor  dealers.  And  in  Kurth  v. 
State,  in  referring  to  Taylor  v.  Vincent,  it  was  said: 
"The  case  of  Taylor  v.  Vincent  is  pressed  upon  us  as  de- 
termining that  a  dealer  is  one  who  buys  to  sell  again. 
In  this  we  do  not  concur.  But  this  proposition  is  no 
part  of  the  decision  of  the  case,  and  was  only  used  in 
argument  by  the  judge  delivering  the  opinion  of  the 
court.  The  decision  in  that  case  only  goes  to  the  point 
of  deciding  that,  under  the  revenue  laws  of  1881  and 
1883,  a  manufacturer  of  liquors  from  the  produce  of  this 
f^tate,  who  sold  at  his  place  of  manufacture  to  dealers  in 
unbroken  packages,  was  not  a  wholesale  deal^  within 
the  meaning  of  these  acts." 

There  is  an  earlier  case  {State  y.  Smith,  5  Humph., 
394)  construing  Acts  1835-36,  p.  61,  c.  13,  sec.  5,  which 
takes  the  contrary  view,  but  this  is  not  controlling  under 
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the  language  of  the  Act  of  1901  and  the  later  cases  above* 
referred  to. 

It  is  next  insisted  that  the  act  taxing  the  goods  was  a 
violation  of  the  provisions  of  the  federal  constitution 
above  referred  to,  because  the  goods  were  in  course  of 
transit  from  one  State  to  another  at  the  time  the  tax 
was  levied.  We  do  not  think  that  this  position  is  well 
taken.  Under  the  method  of  business  pursued  by  the 
complainant,  these  goods  had  been  sold  to  no  one,  nor 
were  they  in  course  of  transit  for  the  purpose  of  being 
put  directly  upon  the  market.  '  The  warehouse  of  the 
Patterson  Transfer  Company  was  in  the  nature  of  a  per- 
manent place  of  deposit,  where  complainant's  goods 
were  giathered  together  and  were  left  to  await  the  orders 
of  customers,  and  from  the  mass  so  created  goods  were 
from  time  to  time  drawn  to  meet  the  wants  of  customers, 
and  as  called  for  by  them.  It  is  true  than  an  effort  was 
generally  made  to  get  agreements  from  intending  pur- 
chasers that  they  would  take  the  output  of  complain- 
ant's mills  before  the  goods  were  manufactured,  and 
that  usually  enough  of  these  contracts  were  in  existence, 
and  calling  for  a  sufficient  quantity  of  goods,  to  cover 
the  expected  output  for  60  or  90  days,  the  time  during 
which  these  contracts  usually  ran;  but  these  contracts 
did  not  constitute  sales.  They  were  only  agreements  to 
the  effect  that,  during  the  60  or  90  days  next  ensuing 
their  date,  such  intending  purchasers  would  take  such 
and  such  a  quantity  of  complainant's  goods,  say  1,000 
kegs  of  nails,  or  1,000  k^s  of  staples,  or  600  coils  of 
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wire.  But  there  were  many  kinds  and  grades  of  nails,, 
and  this  class  of  goods  yaried  very  much  in  size,  run- 
ning from  four-penny  to  twenty-penny  nails.  There 
were  also  different  grades  of  staples.  And  as  to  wire^ 
there  were  several  kinds :  First,  the  two  general  classes 
of  smooth  wire  and  barbed  wire,  also  wire  galvanized,, 
and  wire  not  galvanized.  And  in  barbed  wire  there 
were  different  grades,  based  on  the  number  of  points  or 
barbs,  as  two-point  and  three-point  wire,  etc 

Any  customer  of  the  complainant  who  had  contracted 
to  take  a  given  quantity  of  complainant's  nails,  as  1,000- 
kegs,  had  the  right  to  select,  at  any  time  within  the  60 
or  90  days  covered  by  his  contract,  the  kind  of  nails  he 
would  take.  He  might,  if  he  chose,  call  for  and  r^ive 
all  of  one  kind,  or  some  of  each  kind,  or  in  any  propor- 
tion, as  respects  the  several  kinds,  that  he  desired.  So 
with  the  staples.  And  so  of  the  wire.  He  might 
specify,  during  the  60  or  90  days,  so  many  coils  of 
smooth  wire  galvanized,  so  many  coils  not  galvanized^ 
so  many  reels  of  barbed  wire  two-point,  and  so  many 
reels  of  barbed  wire  three-point.  At  the  time  these  con- 
tracts or  agreements  were  entered  into,  neither  the  com- 
plainant nor  its  customers  knew  how  much  of  any  kind 
of  complainant's  goods  would  be  called  for.  Hence  there 
was  no  meeting  of  the  minds  of  the  parties  as  to  an  es- 
sential term  of  the  contract.  These  contracts  were  noth- 
ing more  than  options  extended  to  complainant's  cus- 
tomers to  select  from  complainant's  stock  of  goods,  with- 
in a  given  time,  such  articles  as  they  might  desire,  up  to 
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and  not  to  exceed  an  agreed  quantity,  the  price  of  each 
article  (kegs  of  nails,  kegs  of  staples,  coils  of  wire,  and 
reels  of  barbed  wire)  composing  the  mass  being  fixed 
for  the  time  agreed  upon,  and  the  customer  being  al- 
lowed to  select  within  the  time  such  articles  aB  he  de- 
sired, with  the  understanding  that  they  were  to  be 
charged  to  him  at  the  price  ruling,  as  per  agreement, 
during  the  60  days  or  other  time  agreed  upon.  Nor  was 
the  customer  under  the  contract  bound  to  take  all  of  the 
goods  at  one  time.  He  had  the  right,  according  to  the 
contract  and  the  usage  of  the  business,  to  specify  and 
select  all  at  one  time,  or  to  specify  and  select  different 
parts  of  the  agreed  aggregate,  for  the  60  or  90  days,  at 
different  periods,  or  on  different  days  during  that 
period. 

The  substance  of  the  contract,  agreement,  or  arrange- 
ment between  the  complainant  and  any  given  customer 
may  be  thus  expressed :  On  his  part,  the  customer  said : 
During  the  next  60  days,  I  will  take  from  you  1,000  kegs 
of  nails,  or  1,000  kegs  of  staples,  and  1,000  coils  of  wire, 
reserving  to  myself  the  right  to  select  from  the  mass  of 
your  goods  such  and  so  much  of  the  many  different  kinds 
of  goods  which  you  have  of  the  classes  referred  to  as  I 
may  desire,  provided  I  do  not  go  beyond  the  aggregate 
quantity  of  each  general  class  (nails,  staples,  and  wire) 
above  indicated ;  the  price  for  each  of  the  several  grades 
and  kinds  of  the  several  classes  of  goods  to  be  thus  and 
thus. 

Or,  to  state  the  matter  from  the  complainant's  i)oint 
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of  view,  the  aubstance  of  the  negotiation  between  the 
parties,  in  general,  may  be  thus  set  down,  viz. :  During 
the  next  sixty  days  I  will  sell  you  my  goods  at  the  fol- 
lowing schedule  of  prices  (stating  prices) ;  what  quan- 
tity will  you  take  during  that  period?  The  customer 
replies,  in  substance,  I  will  take  1,000  kegs  of  nails,  1,000 
kegs  of  staples,  and  1,000  coils  or  reels  of  wir^  of  such 
kinds  as  I  may  specify  of  the  several  kinds  or  grades 
of  nails,  and  of  the  several  kinds  of  staples,  and  of  the 
several  kinds  of  wire,  during  the  next  60  days,  at  the 
prices  offered.  Here  it  is  manifest  that  there  being  no 
agreement  as  to  the  amount  of  each  kind  or  quality  ot 
goods  in  advance,  and  there  being  no  means  of  making 
certain  these  matters,  except  through  the  uncontrolled 
choice  of  the  customer,  there  can  be  no  means  of  deter- 
mining the  sum  due  until  there  is  a  selection  made  by 
the  customer  in  any  given  instance. 

As  appears  from  the  statement  of  facts  above,  com- 
plainant  has  all  the  time  a  large  number  of  such  con- 
tracts running  in  this  State,  and  in  Arkansas,  Texas, 
and  other  States  in  the  Southwest,  and  keeps  on  hand 
its  stock  of  goods  to  meet  them,  that  is,  to  fill  such  orders 
or  ^^specifications"  as  its  customers  may  from  time  to 
time  make,  the  orders,  in  general,  being  sent  to  com- 
plainant's Chicago  office,  and  from  that  office  the  direc- 
tions being  sent,  in  the  manner  set  forth  in  the  state- 
«  ment  of  facts,  to  the  Memphis  branch,  to  fill  the  orders 
by  shipping  the  goods  to  the  customer  so  ordering  or 
<<gpecifying," 
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Likewise,  as  appears  from  the  said  statement  of  facts, 
complainant,  from  time  to  time,  as  occasion  offers,  has 
through  its  agent,  the  Patterson  Transfer  Company, 
dealings  with  its  recognized  customers  among  the  mer- 
chants of  Memphis,  without  the  formality  of  such  prev- 
ious written  contracts,  allowing  these  merchants  to 
select  or  "specify"  whenever  they  desire  goods,  and  im- 
posing upon  the  Patterson  Transfer  Company  the  duty 
to  deliver  promptly  to  such  merchants,  whenever  calls 
are  made,  without  any  previous  notification  to  the  office 
at  Chicago  or  negotiations  therewith. 

The  goods  kept  on  hand  at  Memphis  in  the  stock  re- 
ferred to  must  be  regarded  as  kept  on  hand  for  this  pur- 
pose also. 

And  it  is  important  at  this  juncture  to  note,  as  shown 
in  the  statement  of  facts,  that  the  fact  last  stated  is  not 
the  only  evidence  that  the  goods  are  not  massed  at  Mem- 
phis merely  for  the  purpose  of  meeting  the  general  con- 
tracts, above  referred  to,  previously  made  in  and 
through  the  Southwest;  on  the  contrary,  as  previously 
stated,  it  appears  that  the  complainant  takes  advantage 
of  the  stages  of  the  water,  in  the  rivers  over  which  it 
ships  its  goods  in  barges,  to  float  down  large  quantities 
of  its  goods  in  anticipation  of  sales,  and  to  have  them 
ready  against  a  time  when  the  waters  may  be  so  low  that 
shipments  cannot  be  made  by  that  means,  but  only  by 
the  more  expensive  method  of  railroad  transportation. 

We  do  not  think  that  under  these  circumstances  it  can 
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be  justly  said  that  the  goods  were  in  transit  from  one 
State  to  another  when  the  tax  was  assessed. 

It  is  next  said  that  the  complainant  was  not  liable  to 
taxation  on  its  goods^  because  they  were  sold  in  the  orig- 
inal packages.  We  do  not  think  that  this  is  a  sound 
view,  because  the  facts  above  stated  show  that  complain- 
ant's goods  were  put  up  for  sale  in  Memphis,  and  were 
so  dealt  with  as  to  make  them  a  part  of  the  common 
mass  of  property  in  the  State.  Brown  v.  Houston,  114 
U.  S.,  622,  5  Sup.  Ct,  1091,  29  L.  Ed.,  257;  Pittsburgh, 
etc.,  Co.  V.  Bates,  156  U.  S.,  577,  15  Sup.  Ct,  415,  39  L. 
Ed.,  538 ;  Woodruff  v.  Parham,  8  Wall.,  123,  19  L.  Ed., 
382;  Hinson  v.  Lott,  8  Wall.,  148, 19  L.  Ed.,  387;  Coe  v. 
Town  of  Errol,  116  U.  S.,  517,  6  Sup.  Ct.,  475,  29  L.  Ed., 
715.  And  see  Emert  v.  Missouri,  156  U.  S.,  296, 15  Sup. 
Ct.,  367,  39  L.  Ed.,  430. 

Much  stress  is  laid  by  complainant's  counsel  upon 
Brown  v.  Maryland,  12  Wheat,  436,  6  L.  Ed.,  678;  Leisy 
V.  Hardin,  135  U.  S.,  100,  10  Sup.  Ct,  681,  34  L.  Ed., 
128 ;  Lyng  v.  Michigan,  135  U.  S.,  161, 10  Sup.  Ct,  725, 34 
L.  Ed.,  150;  Welton  v.  Missouri,  91  U.  S.,  275,  23  L.  Ed., 
347;  Rohhins  v.  Shelby  County  Tawing  District,  120  U. 
S.,  489,  7  Sup.  Ct,  592,  30  L.  Ed.,  694;  Leloup  v.  The 
Port  of  Mobile,  127  U.  S.,  641,  8  Sup.  Ct.,  1380,  32  L.  Ed., 
311 ;  and  the  case  of  Ashcr  v.  Texas,  128  U.  S.,  129,  9  Sup. 
Ct,  1,  32  L.  Ed.,  368.  We  do  not  think  there  is  any  real 
conflict  between  any  of  these  cases  and  those  which  we 
have  cited  in  support  of  our  conclusion,  nor  have  the 
cases  which  we  have  cited  ever  been  overruled  by  the 
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supreme  court  of  the  United  States.  We  are  also  re- 
ferred by  counsel  for  complainant  to  several  cases  de- 
cided by  the  courts  of  other  States  upon  the  federal  ques- 
tions involved,  but  these  are,  of  course,  not  controlling 
on  such  questions,  and  they  need  not  be  specially  ex- 
amined or  commented  upon. 

From  soime  of  the  evidence  which  was  introduced  by 
the  complainant,  and  which  we  have  referred  to  in  the 
last  part  of  the  statement  of  facts,  it  would  seem  that 
the  complainant  intended  to  support  the  contention  that 
the  tax  assessed  against  it  was  a  discriminative  one  in 
favor  of  goods  manufactured  out  of  the  produce  of  this 
State,  and  against  those  manufactured  out  of  the  pro- 
duce of  other  States.  There  was  such  a  contention  made 
in  the  bill,  but  it  is  unnecessary  now  to  go  into  this  ques- 
tion at  all,  because  the  complainant  concedes  that  if  it 
is  to  be  or  rather  can  lawfully  be,  treated  as  a  merchant, 
then  the  objection  could  not  apply,  because  there  is  no 
discrimination  in  this  State  in  respect  of  the  origin  of 
goods  when  they  are  in  the  hands  of  merchants.  Jen- 
kins V.  Etcin,  8  Heisk.,  456,  484.  Complainant  concedes 
that  such  contention  could  be  raised  only  against  a  di- 
rect tax,  and  there  is  no  such  tax  involved  in  this  case. 
The  tax  assessed  must  stand  or  fall  as  a  merchant's  tax. 
Hence  the  question  of  a  discriminative  tax  does  not  arise 
in  this  case,  and  need  not  be  considered.  The  tax  which 
is  under  consideration  in  the  present  case  has  no  ele- 
ment of  discrimination  against  the  complainant  as  a 
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foreign  dealer  or  otherwise^  and  hence  cannot  be  ob- 
jected to  on  that  gronnd. 

It  results  that  the  decree  of  the  chancellor  must  be 
reversed,  and  the  bill  dismissed,  with  costs. 
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State,  ex  rel.,  Wellpobd,  v.  J.  J.  Williams,  Mayor. 

{Jackson.    April  Term,  1903.) 

1.  MANDAMUS.  Power  to  issue,  practice,  and  making  up  issues 
regulated  by  statute;  pleadings  governed  by  common  law. 
The  power  to  issue  mandamus  and  the  practice  under  it,  is,  to 
some  extent,  regulated  in  this  State  by  statute,  by  which  the 
return  to  the  writ  is  made  traversable,  and  the  averments  of  the 
petition  may  be  put  in  issue  by  denial,  on  the  return  or  answer, 
in  which  event  the  case  will  be  determined  by  the  court,  or 
tried  by  the  court  on  evidence.  With  these  exceptions,  the 
proceeding  is  one  largely  controlled  by  the  rules  of  pleading 
established  by  the  common  law.     (Post,  p.  556.) 


Cases  cited  and  approved:     State  v.  Marks,  6  Lea,  12,  17;  Harris 
V.  State,  ex  rel.,  96  Tenn.,  496,  513. 


Code  cited  and  construed:      Sections    5331-5339    (S.);    4310-4318 
(M.  ftV.);  3567-3575  (T.  ft  S.  and  1858). 

8.    SAMB.    Intendments  against  insufficient  answer. 
Whenever  it  appears  that  the  return  to  a  writ  of  mandamus  fails 
to  answer  the  important  facts  alleged   in   the   petition,   every 
intendment  will  be  made  against  it    iPoat,  p,  556.) 

Cases  cited  and  approved:    Harris  v.  State,  ex  rel.,  96  Tenn.,  496, 
618. 
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8.    8A1IB.    Same.    Allegationa  not  denied  taken  as  true. 
The  allegations  in  the  petition  for  a  writ  of  mandamus  not  denied 
nor  confessed,  and  avoided  in  the  answer  thereto,  are  taken  to 
be  true.    {Post,  p.  556.) 

Case  cited  and  approved:    Harris  y.  State,  ex  rel.,  96  Tenn.,  496, 
618. 

4.    SAME.    Motion  for  peremptory  writ  upon  pleadings  is  equiv- 
alent to  demurrer  to  answer. 
If  the  relator  in  a  mandamus  proceeding  moves  for  a  peremptory 
^^^N  writ  upon  the  pleadings,  this  motion  is  equfvalent  to  a  demurrer 

tp  the  answer  or  return  for  not  stating  facts  sufficient  to  con- 
stitute a  defense.     {Post,  p.  556.) 


Cases  cited  and  approved:    State,  ex  rel.,  v.  Marks,  6  Lea,  12,  18- 
19;  Harris  v.  The  State,  ex  rel.,  99  Tenn.,  496,  613. 

6.  BAHB.  If  set  for  hearing  on  bill  and  answer,  latter  taken  as 
true« 
Where,  in  a  mandamus  proceeding  in  the  chancery  court,  the 
cause  is  set  down  for  hearing  by  the  complainant  or  petitioner, 
on  the  bill  or  petition  and  the  answer  of  the  defendant,  every 
fact  properly  set  out  and  averred  in  the  answer  must  be  treated 
as  proved  and  as  true.     (Post,  pp.  576-577.) 

6.  MUNIOIPAL  OOBPO&ATIONS.  Right  of  corporator  to  ex- 
amine books  not  prevented  by  ordinance,  when. 
A  provision  of  a  city  ordinance  that  every  officer  or  agent  of  a 
city  shall  at  all  times,  whenever  requested,  submit  his  books 
and  official  papers  to  the  inspection  of  the  mayor,  or  any  mem- 
ber of  the  legislative  council,  or  to  any  person  or  committee  au- 
thorized by  the  legislative  council  to  examine  the  same,  is  not 
exclusive  so  as  to  prevent  the  examination  of  such  books  by  any 
person  other  than  those  specifically   designated,  even   if  the 
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right  of  a  corporator  to  make  an  examination  on  suitable  occa- 
sions can  be  cut  off  by  an  ordinance  or  by-law.  {Post,  pp.  573- 
574,  576,  690.) 

lase  cited  and  doubted:    People,  ex  rel.,  y.  Cornell,  47  Barb.,  329. 

7. J|gAME.    Ta3q;>a7er's  right  to  examine  books  not  prevented  be- 
*  cause  grand  Jury  has  right  to  do  so. 

The  general  right  and  power  of  the  grand  Jury  to  examine  the 
books  of  the  municipal  officials  is  not  exclusive,  so  as  to  pre- 
vent such  examination  by  a  resident  citizen  and  taxpayer  of 
the  municipal  corporation.     (Post,  pp.  575-576,  590.) 

8.  SAME.    Examination  of  books  cannot  be  refused  because  of 
applicant's  political  hostility,  when. 

The  fact  that  the  corporator  making  application  for  the  privilege 
of  examining  the  books  of  the  municipal  corporation  is  politi- 
cally hostile  to  the  administration  and  to  the  custodian  of  the 
books  furnishes  no  excuse  for  refusing  to  permit  such  exam- 
ination, unless  it  shall  appear  that  the  examination  is  sought 
with  the  corrupt  purpose  of  merely  furthering  such  animosity. 
iP08t,  pp.  563,  590.) 

9.  SAME.    Examination  of    books  cannot   be  refused    on   the 
ground  of  inconvenience. 

The  worry  and  inconvenience  resulting  from  the  examination  of 
the  books  and  records  of  a  municipal  corporation,  and  the  fact 
that  the  transactions  to  be  examined  are  numerous  and  involve 
many  millions  of  dollars,  furnish  no  sufficient  reason  for  deny- 
ing a  corporator  the  right  to  examine  such  books.  {PoBt,  pp. 
574-575,  590-591.) 

10.  MANDAKUS.    To  compel  permission  to  examine  city's  books 
where  no  fraudulent  or  dishonest  purpose  appears. 

Where,  In  a  mandamus  proceeding,  to  compel  the  mayor  of  a 
city  to  allow  the  relator  to  examine  the  books  of  the  city,  it 
appears  that  prior  to  the  application  for  permission  to  examine 
the  said  books,  the  city  was  much  indebted,  and  without  funds, 
and  that  a  committee  of  two  hundred  citizens  had  been  called 
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together  by  the  mayor  for  the  purpose  of  deyising  ways  and 
means  to  raise  revenue  to  meet  the  city's  needs,  and  no  facts 
appear  to  show  that  the  proceeding  was  Instituted  for  a  fraud- 
ulent and  corrupt  purpose,  but  it  appears  that  the  application 
was  refused  by  the  mayor  because  in  his  opinion  the  proposi- 
tion to  examine  the  books  was  made  to  impede  and  thwart  the 
object  had  in  view  by  calling  the  committee  of  citizens  together, 
rather  than  to  forward  such  object,  it  is  not  shown  that  the 
relator  was  actuated  by  a  fraudulent  and  dishonest  purpose, 
such  as  to  justify  the  denial  of  the  writ  of  mandamus.  {Post, 
pp,  591-592.) 

11.  SAMS.  Same.  "Where  examination  of  city's  books  is  for 
the  public  interest. 
The  right  of  a  citizen  and  taxpayer  of  a  city  to  make  an  exam- 
ination of  the  books  and  papers  of  the  city,  in  theory,  is  abso- 
lute, but  in  practice,  it  is  discretionary,  for  when  refused  by  the 
custodian  of  the  books,  then  the  right  must  be  enforced  by  man- 
damus, and  this  writ  is  not  of  absolute  right,  but  merely  discre- 
tionary, to  be  awarded  only  in  a  proper  case  so  the  right  can 
be  denominated  only  as  "qualified  right." 

But  where  it  appears  to  be  important  to  the  public  Interests  that 
a  general  examination  of  the  books  of  a  municipality  should  be 
had,  the  court  should  allow  such  examination  at  the  suit  of  one 
who  is  a  citizen  and  taxpayer  of  a  corporation.  {Post,  pp. 
577-589,  592-593.) 

Cases  cited:  Deaderick  y.  Wilson,  8  Baxt,  108;  Herbert  v.  Ash- 
burner,  1  Wilson,  297;  King  v.  Ba1;^b,  3  Term  Rep.,  582;  Rex  v. 
Guardians  of  Great  Farrington,  9  B.  &  C,  541;  People,  ex  rel., 
V.  Cornell,  47  Barb.,  329;  In  re  Steinway,  169  N.  Y.,  250;  Cock- 
bum  y.  Bank,  13  La.  Ann.,  289;  State  v.  Einstein,  46  N.  J.  Law, 
479;  Bank  v.  Hunt,  76  Mo.,  439;  Wannell  v.  Kem,  57  Mo.,  478; 
People  y.  Railroad,  50  N.  Y.  Sup.,  456;  Rex  y'.  Shelley,  7  Term 
Rep.,  746;  Rogers  y.  Jones,  5  D.  A  R.,  484;  King  y.  Lucas,  10 
Bast,  ^36;  King  y.  Allgood,  4  M.  ft  S.,  162;  Buck  y.  Collins,  61 
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Ga.,  891;  Webber  v.  Townley,  43  Mich.,  588,  539;  Bean  v.  People, 
7  Colo.,  201;  Reg.  v.  Marquita  Min.  Co.,  1  El.  ft  El.,  289;  Rex  v. 
Merchants'  Co.,  2  B.  ft  Ad.,  115;  Commonwealth  v.  Iron  Co.,  105 
Pa.,  11;  Railroad  y.  White,  1  L.  B.,  282;  Imp.  Oas  Co.  v.  Clark, 
7  Bing.,  95;  Hoyt  v.  Bank,  1  Duer,  652;  Rex  v.  Hostman,  2 
Strange,  1223;  Mayor  of  Southampton  v.  Graves,  8  T.  R.,  590. 


12.  SAME.    Same.    Examination  of  cit7'8  books  for  specific  pur- 
pose. 

The  right  to  an  examination  of  a  city's  books,  for  a  special  pur- 
pose, as  to  obtain  specific  information  to  use  in  litigation,  and 
the  like  cases,  while  not  in  principal  standing  upon  higher 
grounds,  yet  is  the  more  easily  grantable,  because  such  examina- 
tion does  not  involve  so  much  time,  and  so  much  inconvenience 

^  to  the  custodian  of  the  books  and  papers,  and  so  much  interrup- 
tion of  business  as  in  case  of  a  general  examination.  {Post, 
p.  593.) 

13.  SAME.    Same.    For  general   examination   of   city's   books» 
grantable,  when. 

A  general  examination  of  a  city's  books,  papers,  and  records, 
should  not  be  lightly  granted,  nor  permitted  with  unnecessary 
frequency;  the  occasion  should  be  grave  and  important;  the 
person  seeking  the  examination  should  be  trustworthy  and  at 
all  times  and  at  every  stage,  subject  to  the  supervision  of  the 
court,  for  the  prevention  of  oppression  and  the  safety  of  the 
books  and  records.     {Post,  pp.  594-595.) 

14.  SAME.    Same.    Same.    CcMe  in  judgment. 

Where  the  period  of  examination  sought  covers  a  course  of  five 
years,  during  which  time  many  millions  of  dollars  were  col- 
lected and  expended,  much  money  borrowed  and  interest  paid, 
tax  rates  very  heavy  and  very  burdensome,  application  was 
made  to  the  legislature  for  an  increase  of  the  means  of  raising 
taxes,  the  city  became  deeply  indebted,  a  committee  of  two 
hundred  citizens  were  called  together  by  the  mayor  to  devise 
ways  and  means  for  raising  revenue  to  repair  and  improve  the 
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BtreetB,  a  tazpaying  citissen  was  entitled  to  an  examination  of 
the  books  of  the  city  for  the  purpose  of  learning  its  financial 
condition  and  ascertaining  the  true  facts  relative  to  the  ex- 
penditure of  its  revenues.     (Post,  pp.  596-596.) 

15.  8AMB.    Commencement  of  proceedings  fixes  right  to,  which 
cannot  be  affected  by  subsequent  acts  of  defendant. 

After  Judicial  proceedings  have  been  instituted  for  mandamus  for 
the  purpose  of  obtaining  a  general  examination  of  the  city's 
books,  such  proceedings  can  not  be  thwarted  by  the  appoint- 
ment of  a  committee  on  the  part  of  the  custodian,  of  the  books, 
or  his  associates  in  authority,  to  make  an  examination  in  lieu 
of  the  one  sought  The  right  of  the  petitioner  becomes  com- 
plete upon  the  filing  of  his  petition,  and  can  not  be  affected  by 
subsequent  acts  of  the  defendant  taken  without  his  consent  and 
to  which  he  was  not  a  party.    iPost,  pp.  596-597.) 

16.  SAME.    Writ  directed  to  mayor  as  custodian  of  books. 

The  mayor  of  Memphis,  under  the  laws  governing  that  city,  is 
the  custodian  of  the  books  and  papers  of  that  city  in  such 
sense  that  he  can  be  Justly  called  upon  to  produce  them  and 
he  is  vested  with  such  powers  as  to  make  it  proper  that  a  writ 
of  mandamus  to  enforce  a  taxpaying  citizen's  right  to  examine 
the  books  should  be  directed  to  the  mayor.  {Post,  pp.  561-562, 
573,  597.) 

Cited:  Watkins  Dig.  (1902),  pp.  19-20,  sees.  4  and  6;  p.  22,  sec. 
1-2;  p.  170,  article  5. 

17.  0AMB.    Remandment  for  entry  of  decree   awarding  tempo- 
rary writs,  with  directions. 

This  cause  was  remanded  tp  the  chancery  court  of  Shelby  county 
for  the  entry  of  a  decree  awarding  the  peremptory  writ  with 
directions  that  such  decree  shall  reserve  to  the  court  below  the 
powers  and  control  necessary  to  prevent  oppression,  and  to 
secure  the  preservation  of  the  books  and  papers,  and  to  so  order 
the  examination  as  to  interfere  as  little  as  practicable  with  the 
transaction  of  current  business,  and  that  said  decree  shall  re- 
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senre  to  each  party  the  right  from  time  to  time  to  apply  to 
said  court  for  instructions  pending  the  examination.  {Post, 
p.  697.) 


FROM  SHBL£T. 


Appeal  from  the  Chancery  Court  of  Shelby  county. — 
F.  H.  Ueiskell^  Chancellor. 

Carkoll,  MoKelioAB  &  BuLUNGTON  and  Cabuthebs 
EwiNG,  for  relator,  Wellford. 

W.  B.  Hendebson,  for  Williams,  Mayor. 


Mb.  JusnOB  Neil   delivered  the  opinion  of  the  court 

This  was  a  proceeding  instituted  in  the  chancery  court 
of  Shelby  county  for  a  mandamus  upon  the  defendant, 
as  mayor  of  the  city  of  Memphis,  to  compel  him  to  allow 
the  relator  to  examine  the  corporation  books  of  the  said 
city  of  Memphis  with  an  expert  accountant  An  alter- 
native writ  was  issued  by  the  chancellor,  to  which  the 
defendant  responded.  Thereupon  the  relator  demanded 
the  peremptory  writ  on  the  pleadings  as  they  then  stood. 
The  chancellor  denied  the  relief  sought,  and  complainant 
has  appealed  and  assigned  errors. 

In  order  to  fully  understand  the  scope  of  the  litiga^ 
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tion,  it  will  be  necessary  to  set  out  the  substance  of  the 
bill  or  petition,  and  of  the  defendant's  response  or  an- 
swer  to  the  alternative  writ. 

Before  doing  this,  in  order  to  properly  understand  the 
legal  effect  of  the  allegations  and  averments  in  the  plead- 
ings referred  to,  it  is  necessary  to  state  certain  rulea 
applicable  thereto.  In  Harris  v.  State,  ex  reL,  96  Tenn., 
496-513,  34  S.  W.,  1017,  it  is  said :  "The  power  to  issue 
mandamus,  and  the  practice  under  it,  is  to  some  extent 
regulated  in  this  State  by  statute.  Code,  1858,  sec.  3567 
et  seq. ;  State  v.  Marks,  6  Lea,  12.  By  these  provisions 
the  return  to  the  writ  is  made  traversable,  and  the  aver- 
ments of  the  petition  may  be  put  in  issue  by  a  denial  in 
the  return  or  answer,  in  which  event  the  case  will  be 
determined  by  the  court,  or  tried  by  the  jury  on  evidence. 
With  these  exceptions,  the  proceeding,  is  one  largely 
controlled  by  the  rules  of  pleading  established  by  the 
common  law.  Among  these  rules,  we  think  the  follow- 
ing are  well  established:  (1)  Whenever  it  api)ears 
that  the  return  fails  to  answer  the  important  facts  al- 
leged in  the  petition,  every  intendment  will  be  made 
against  it.  High  on  Ex.  L^.  Rem.,  sec.  461.  (2)  The 
allegations  not  denied,  nor  confessed  and  avoided,  are 
taken  to  be  true.  Merrill  on  Mandamus,  sec.  274.  (3) 
If  the  relator  moves  for  a  peremptory  writ  upon  the 
pleadings,  this  motion  is  equivalent  to  a  demurrer  to  the 
return  for  not  stating  facts  sufSicient  to  constitute  a 
defense.  High  on  Ex.  Leg.  Rem.,  sees.  521, 523 ;  Staie  ?. 
Marks,  supra.'' 
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With  these  principles  in  view,  we  shall  now  endeavor 
to  ascertain  the  facts,  as  contained  in  the  pleadings. 

The  petition  contains  the  following  allegations :  That 
the  relator  is  a  resident  citizen  and  taxpayer  of  the  city 
of  Memphis,  and  as  such  one  of  the  incorporators  of  the 
city,  which  is  a  municipal  corporation  under  and  by 
virtue  of  chapter  11  of  the  Acts  of  1879  and  the  acts 
amendatory  thereof;  that  the  defendant  is  the  mayor 
and  chief  executive  of  the  said  municipality;  that  as 
such  mayor  and  chief  executive  he  has  the  custody  of  the 
books  of  the  said  city,  on  which  are  kept  the  receipts 
and  expenditures  of  th^  funds  of  the  said  city;  that  in 
the  said  receipts  and  expenditures  the  relator,  as  a  tax- 
payer and  citizen,  has  a  direct  interest ;  that  some  time 
before  the  petition  was  filed  the  relator,  uninvited,  at- 
tended a  meeting  of  two  hundred  invited  citizens,  called 
by  the  mayor,  for  the  purpose  of  devising  ways  and 
means  to  assist  the  city  administration  to  pave,  repair, 
and  "round  up,''  more  or  less,  the  streets  of  the  city,  and, 
being  interested  in  the  material  prosperity  of  the  city, 
he  afterwards  attended  the  meeting  of  a  committee  of 
fifteen  appointed  at  the  aforesaid  meeting  of  citizens; 
that  the  relator,  having  the  interest  of  a  corporator  and 
taxpayer  (the  financial  condition  of  the  city  showing  the 
necessity  for  the  providing  of  additional  means  for  the 
purposes  aforesaid  and  the  tax  rate  being  already  very 
high  and  very  burdensome),  thought  that  business  men, 
in  the  conduct  of  their  own  afifairs,  ought  to  know  the 
sources  of  the  revenue  of  the  city  and  the  items  of  ex- 
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penditure  of  that  revenue,  and  thereupon  the  relator  pro- 
posed to  the  said  committee  to  provide  for  an  examina- 
tion of  the  books  of  the  city,  for  the  sole  purpose  of  ascer- 
taining the  exact  financial  condition  of  the  city,  the 
sources  from  which  it  was  received,  and  for  what  it  had 
been  paid  out;  that  afterwards  a  subcommittee  of  five 
was  appointed  from  the  said  committee  of  fifteen ;  that 
this  subcommittee  undertook  to  make  such  investigation 
as  was  practicable  of  a  superficial  character,  and,  hav- 
ing called  upon  the  defendant  for  such  information  as 
would  enable  the  members  thereof  to  have  a  conception 
of  the  amount  of  revenue  received,  the  sources  from 
which  it  had  been  received,  and  the  accounts  to  which  it 
had  been  appropriated,  the  defendant,  as  mayor,  fur- 
nished the  committee  with  certain  figures,  which  are  ex- 
hibited with  the  bill  and  marked  "A" ;  that  the  proposi- 
tion of  the  relator  for  the  examination  of  the  city  books 
by  experts  resulted  in  a  declination  by  the  chairman  of 
the  committee  of  two  hundred  before  referred  to;  and 
that  thereupon  the  relator  demanded  of  defendant  the 
right  to  make  an  examination  of  the  books,  records,  pa- 
pers, and  vouchers  in  his  possession,  claiming,  as  a  cor- 
porator and  taxpayer  in  and  of  the  city,  the  right  to  make 
a  general  inspection  of  the  public  records  of  the  city,  and 
to  make  copies  of  its  public  documents  and  records,  un- 
der such  rules  and  regulations  as  would  insure  their 
safety — the  relator  stating  at  the  time  that  the  books 
would  be  examined  with  the  least  possible  inconvenience 
to  the  mayor  and  to  the  other  officers  of  the  city  govern- 
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ment,  and  that  he  trusted  that  the  examination  might  be 
made  without  any  hard  feelings  between  any  officers  of 
the  city  government  and  himself,  but  that  this  demand 
was  Ignored  and  refused,  and  treated  with  contempt  and 
derision. 

The  petition  then  proceeds :  "The  relator  is  advised 
by  counsel  that  the  books  of  the  city  of  Memphis  are 
public  records,  and  that  as  a  corporator  and  taxpayer  of 
said  city  of  Memphis  he  has  the  right  to  inspect  them, 
to  make  copies  of  them  under  such  rules  and  restrictions 
as  will  preserve  their  safety;  and  he  is  entitled,  to 
this  end,  to  the  benefit  of  agents  and  employees,  and 
to  the  right  of  a  general  inspection.  That  the  re- 
lator is  informed  and  believes,  and  upon  information  of 
a  public  character  avers  the  fact  to  be,  that  the  refusal 
to  grant  him  the  right  he  claims  by  the  defendant  is  not 
based  upon  any  abuse  or  inconvenience  likely  to  arise  by 
inspection,  examination,  and  making  note  of  the  records, 
or  any  damage  or  loss  that  is  likely  to  ensue  by  reason  of 
such  examination  of  the  records,  but  is  predicated 
wholly  upon  the  assumed  and  unwarranted  claim  of  the 
defendant  that  the  examination  sought  by  the  relator 
and  demanded  as  of  right  is  predicated  of  political  ani- 
mosity, which  the  relator  says  is  ill-founded  in  fact;  he 
claiming  the  right  purely  because  of  his  interest  as  a  cor- 
porator and  taxpayer,  and  making  the  demands  to  the 
end  that  he  may  know  that  which  he  has  he  right  to  know 
— the  exact  status  financially  of  the  corporation  of  which 
he  is  a  member,  and  what  has  become  of  its  funds." 
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I  The  jprayer  of  the  bill  was  for  an  alternative  man- 

I  damns  and  for  ultimate  relief  in  accord  with  the  sub- 

stance thereof. 

An  alternative  writ  was  issued  in  accordance  with 
the  prayer  of  the  petition  or  bill,  and  thereupon  the  de- 
fendant filed  his  answer. 

The  answer  does  not  deny  that  the  relator  was,  at  the 
time  the  petition  was  filed,  a  resident  citizen  and  tax- 
payer of  the  city  of  Memphis ;  that  he  attended  the  meet- 
ing of  citizens  mentioned  in  the  petition ;  that  this  meet- 
ing was  called  for  the  purpose  stated;  that  the  relator 
also  attended  the  meeting  of  the  subcommittee  of  fifteen 
and  that  he  proposed  to  the  committee  to  provide  for  an 
examination  of  the  books ;  that  the  subcommittee  of  five 
was  appointed  as  stated,  and  that  the  defendant  fur- 
nished to  that  committee  the  figures  mentioned  in  the 
petition;  that  the  relator's  request  for  an  examination 
of  the  city's  books  by  experts  was  declined  by  the  chair- 
man of  the  committee  of  two  hundred;  and  that  there- 
upon he  demanded  of  the  defendant  the  right  to  make 
an  examination  of  the  books,  records,  papers,  and  vouch- 
ers of  the  city,  claming  as  a  corporator  and  taxpayer  the 
right  to  make  a  general  inspection  of  the  public  records 
of  the  city,  and  to  make  copies  of  its  public  documents, 
under  such  rules  and  regulations  as  would  insure  their 
safety,  and  that  this  demand  was  refused  by  him.  These 
facts,  therefore,  must  be  treated  as  established. 

In  response  to  the  allegation  that  he  was  the  custodian 
of  the  books  and  papers  referred  to,  the  answer  contains 
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the  following :  ^^He  denies  that  he  is  the  cuBtodian  of 
the  city's  books  as  set  forth  in  complainant's  bill  of  com- 
plaint. His  connection  with  or  power  over  said  books  is 
controlled  by  ordinance,  which  provides  as  follows:  *The 
mayor  shall  have  power  to  inspect  such  of  the  books, 
papers,  and  records  of  the  officers  of  the  city  as  may,  in 
his  opinion,  be  necessary  to  enable  him  to  discharge  the 
duties  imposed  upon  him,  and  may  call  upon  all  of  the 
officers  of  the  city  to  furnish  him  in  writing  with  any 
information  connected  with  the  respective  offices.' " 

Respondent  states  that  under  the  legislative  enact- 
ment creating  the  city  of  Memphis,  and  the  acts  amen- 
datory thereof,  the  government  of  the  said  city  is  vested 
in  a  board  of  fire  and  police  commissioners,  a  board  of 
public  works,  and  a  legislative  council.  "The  entire 
government  of  the  city  of  Memphis,  under  and  by  virtue 
of  the  charter  of  the  taxing  district  of  Shelby  county  and 
the  amendments  thereto,  is  lodged  in  said  two  boards 
and  legislative  council  an^  such  agents  as  they  and  the 
mayor  may  appoint.  The  custody  and  the  control  of  all 
of  the  property  of  the  city,  its  books,  and  cash  funds  are 
under  the  control  and  supervision  of  said  boards  and 
legislative  council,  and  county  trustee  of  Shelby  county ; 
he  being  the  tax  collector  of  the  city. 

"Respondent  further  states  that,  under  the  legislative 
enactments  creating  the  city  of  Memphis  and  the  ordi- 
nances thereof,  the  custody  of  all  the  city  books  is  vested 
in  the  secretary  and  bookkeepers  of  the  various  city  de- 
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partmeDts,  the  county  trustee,  and  a  general  secretary  of 
the  city  government,  who  do  not  hold  them  for,  or  sub- 
ject to,  the  orders  of  the  mayor,  but  as  the  officers  and 
represekitatives  of  the  board  of  fire  and  police  commis- 
sioners and  the  board  of  public  works  and  the  legis- 
lative council  of  the  city  of  Memphis,  and  subject  to  such 
duties  with  regard  to  the  same  as  are  imposed  upon  them 
by  law. 

^^Respondent  has  not  the  right,  under  and  by  virtue  of 
the  laws  and  ordinances  of  the  city  of  Memphis,  to  grant 
the  inspection  of  the  books  demanded  by  complainant 
in  his  bill.'^ 

In  an  amended  answer  he  adds  concerning  the  cus- 
tody of  the  books  as  follows:  ^^Respondent  does  not 
have  the  charge  or  control  of  the  books  of  the  city,  as 
he  has  already  explained;  they  being  in  the  possession 
and  control  of  W.  B.  Armour,  the  secretary  of  the  city, 
and  other  secretaries  and  bookkeepers,  who  are  under 
heavy  bond  for  the  correct  and  honest  keeping  of  the 
books,  their  custody,  preservation  of  papers,  etc."  The 
matters  here  referred  to  are  partly  matters  of  law  and 
partly  matters  of  fact,  and  the  question  as  to  the  defend- 
ant's right  of  custody  to  the  papers  and  records  referred 
to  will  have  to  be  determined  later  by  the  language  of 
the  charter,  taken  in  connection  with  the  ordinance 
above  referred  to  and  the  facts  above  stated. 

As  to  the  refusal  on  his  part  to  allow  the  relator  to 
make  the  extended  examination  he  demanded  the  oppor- 
tunity  of  making,  while  not  denying  that  he  had  so  re- 
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fused,  he  answered,  further,  that  he  had  never  refused 
to  relator,  as  a  citizen  of  Memphis,  "the  right  personally 
to  inspect  the  books  of  the  city  in  any  reasonable  man- 
ner, which  this  respondent  has  never  denied  to  any  citi- 
zen, but  has  at  all  times  been  ready  to  concede  and  ac- 
cord [this]  to  all."  We  construe  this  to  mean  that  he 
has  not  denied  the  right  to  make  an  examination  for  any 
special  or  particular  matter.  But,  taking  this  in  con- 
nection with  other  parts  of  the  answer,  we  infer  that  the 
defendant  did  not  consider  as  reasonable  the  demand 
made  by  the  relator  for  a  general  examination,  such  as  is 
claimed  in  the  petition,  and  that  the  demand  for  such 
examination  he  did  refuse. 

Upon  the  subject  of  the  motive  and  animus  of  the  re- 
lator, after  referring  to  the  proposition  for  an  examina- 
tion made  by  the  relator  to  the  committee  called  by  de- 
fendant, the  answer  proceeds :  "Respondent  states  that 
the  complainant  is  very  hostile  politically  to  him,  and 
to  the  present  city  administration,  and  he  believes  that 
the  design  of  the  said  proposition^  made  at  the  time  it 
was,  or  the  effect  of  it,  was,  or  would  be,  not  to  promote 
and  aid,  but  rather  to  impede  and  thwart,  the  objects 
and  purposes  had  in  view  when  said  citizens  were  in- 
vited to  meet  to  consider  the  subject  of  streets.  Re- 
spondent, under  the  circumstances,  regarded  the  prop- 
osition of  complainant  as  an  intended  obstacle  to 
what  he  was  desiring  to  accomplish  for  the  good  of  the 
city  of  Memphis,  and  did  not  accede  to  the  demand.'' 

After  setting  out  the  fact  that  he  had  addressed  a 
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letter  to  certain  well-known  gentlmen  in  Memphis,  ask- 
ing them  to  consent  to  act  as  a  committee  to  examine  the 
books  of  the  city,  and  that,  upon  their  expressing  a  wil- 
lingness to  act,  they  had  been  appointed  tor  that  purpose 
and  to  perform  that  duty  by  the  legislative  council  of 
the  city  of  Memphis,  the  answer  set  forth  the  following 
correspondence  that  passed  between  the  chairman  of 
that  committee,  Mr.  A.  S.  Caldwell,  and  the  solicitors  of 
the  relator,  as  indicating  and  throwing  light  upon  the 
motive  and  purposes  of  the  relator  in  demanding  the  ex- 
amination. 

The  first  letter  is  as  follows: 

"Memphis,  Tenn.,  Feb.  11,  1903 
"Carroll,  McEellar  &  Bullinj^ton  and  Caruthers  Ewing, 
Attorneys  for  W.  L.  Wellford. 

"Dear  Sirs:  I  am  instructed  by  the  committee  who 
have  accepted  Mayor  Williams^  invitation  to  supervise 
the  examination  of  the  city's  books  to  address  this  com- 
munication to  you  and  to  make  the  same  public. 

"We  call  your  attention  to  the  letter  of  the  mayor, 
dated  February  10, 1903,  published  in  the  daily  papers, 
which  conferred  upon  us  full  authority  to  make  this  ex- 
amination without  any  limitations  whatever,  and  with 
the  power  to  increase  our  membership.  We  accepted 
the  mayor's  invitation  because  we  believed  this  work  was 
a  public  duty  we  should  not  shirk. 

"We  desire  the  investigation  to  be  made  in  a  thorough 
and  comprehensive  manner,  and  under  such  supervision 
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that  the  report,  when  made,  will  command  the  respect 
and  confidence  of  the  whole  community.  We  believe 
that  this  can  best  be  accomplished  with  the  co-operation 
of  your  client,  and  therefore  suggest  that  all  legal  pro- 
ceedings be  dismissed,  and  that  you  select  five  prominent 
citizens,  irrespective  of  their  business  occupations,  and 
we  will  appoint  them  members  of  our  committee.  If 
desirable  to  further  increase  the  committee,  the  new  com- 
mittee of  ten  may  do  so. 

"If  this  proposal  is  accepted  by  you,  it  will  not  be  nec- 
essary for  Mr.  Wellford,  or  those  interested  with  him, 
to  contribute  any  money  toward  the  examination.  Our 
sole  object  in  making  this  proposal  is  a  sincere  desire  to 
obtain  your  co-operation,  to  the  end  that  only  one  exam- 
ination shall  be  made,  and  that  by  a  committee  repre- 
senting all  of  the  citizens  of  Memphis.  Will  you  kindly 
let  me  hear  from  you  by  11  o'clock  tomorrow? 

"By  order  of  committee.  •  j| 

"Albert  S.  Caldwell^ 

Chairman." 

The  reply  to  this  is  set  forth  in  the  answer  as  follows : 

"Memphis,  Tenn.,  Feb.  11,  1903. 
"Mr.  A.  S.  Caldwell,  (Mty. 

"Dear  Sir :  Referring  to  your  call  on  yesterday,  when 
you  requested  that  Mr.  Wellford  select  five  more  mem- 
bers to  be  added  to  your  committee,  and  let  the  increased 
committee  of  ten  select  accountants  and  examine  the 
books  of  the  city,  we  wish  to  make  the  following  sugges* 
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tion  in  lieu  thereof :  Mr.  Wellford  has  put  up  his  money 
and  can  close  his  contract  at  any  time  with  accountants 
to  examine  the  books.  We  suppose  that  your  committee 
has  the  funds  and  can  do  likewise.  Why  not,  then,  sim- 
ply let  the  accountants  employed  by  your  committee  and 
those  employed  by  Mr.  Wellford  get  to  work  on  the  books 
and  examine  them?  In  this  way  there  will  certainly  be 
an  examination  of  the  books,  concerning  which  no  one 
can  complain,  and  in  which  examination  no  one  can  be 
injured. 

"We  submitted  the  matter  to  our  client,  Mr.  Wellford, 
who  directs  us  to  say  that,  the  mayor  having  assumed 
such  a  hostile  attitude  toward  him,  he  is  now,  in  justice 
and  fairness  to  himself,  unwilling  to  take  part  in  any 
examination  of  the  city  books  unless  he  has  the  legal 
right  to  do  so. 

"Mr.  Wellford  directs  us  to  say  to  your  committee 
that  we  shall  be  glad  to  meet  you  in  conference  at  any 
time.  \ 

"Very  truly  yours, 

"Carroll,  MgEellar  &  Bulungton, 

"Caruthers  EWlNG." 

The  answer  further  avers  that  prior  to  the  reception 
of  this  letter  from  the  attorneys  of  Mr.  Wellford,  the 
aforesaid  Mr.  Albert  S.  Caldwell,  as  chairman  of  the 
committee  of  five,  had  addressed  another  communication 
to  the  said  attorneys,  and  in  reply  thereto  received  the 
following : 
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"Memphis,  Tenn.,  Feb.  12,  1903. 
"Mr.  A.  8.  Caldwell,  Chairman,  City. 

"Dear  Sir:  After  conferriDg  with  our  client,  Mr. 
Walker  L.  Well  ford,  we  have  concluded  to  accept  for 
him  your  proposition  that  we  select  five  prominent  citi- 
zens, who,  with  the  five  gentlemen  selected  by  the  mayor, 
shall  constitute  a  committee  of  investigation  of  the 
city^s  books  and  affairs,  subject,  however,  to  the  follow- 
ing express  conditions :  The  scope  of  the  investigation 
to  be  conducted  shall  embrace  the  following: 

"  ( 1 )  A  thorough  and  complete  examination  of  all 
books,  contracts,  vouchers,  and  other  documents  in  any 
way  bearing  on  the  conduct  of  the  city's  affairs  during 
Mavor  Williams'  administration.  The  committee  to  be 
aided  by  such  reputable  expert  accountants  and  other 
agents  and  employees  as  may  be  necessary,  who  shall  be. 
named  by  the  five  citizens  selected  by  us. 

^*  ( 2)  A  searching  and  exhaustive  investigation,  with 
a  view  of  being  able  to  report  definitely  as  to :  (1)  The 
disposition  of  all  taxes  and  revenues  collected  by  the 
city.  (2)  The  amount  collected,  and  the  methods  em- 
ployed in  collecting  money  from  gambles  and  other 
violators  of  the  law,  and  the  disposition  made  of  same. 
(3)  Whether  all  persons  appearing  on  the  city's  pay 
rolls  rendered  services  to  the  city.  (4)  Whether  im- 
proper influences  •  have  been  brought  to  bear  on  any 
member  of  the  city  council  for  the  purpose  of  securing 
franchises  or  other  concessions;  if  so,  specify  same.  (5) 
Whether  relations  between  members  of  the  city  council 
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and  corporations  granted  franchises  or  concessions  have 
been  entirely  proper  and  legitimate.  (6)  Whether 
money  has  been  borrowed,  or  direct  or  indirect  benefits 
of  any  kind  have  been  received  by  members  of  the  city 
council,  from  such  corporations  or  individuals  granted 
franchises  or  privileges.  (7)  Whether  any  city  of- 
ficial has  been  or  is  interested,  directly  or  indirectly,  in 
contracts  awarded  by  the  city  for  paving  or  other  pur- 
poses. (8)  Whether  mayor  or  other  member  of  the 
city  council  has  used  his  position  for  personal  profit. 
(9)  The  relation  of  the  mayor  or  any  member  of  the 
city  council,  directly  or  indirectly,  to  gamblers,  those 
selling  liquors  without  license,  and  those  who  are  per- 
mitted to  carry  on  their  business,  though  under  the  ban 
of  the  law.  (10)  Whether  the  city  has  received  ade- 
quate compensation  for  its  franchises,  and  whether  it 
has  received  materials,  services,  etc.,  on  reasonably  fair 
terms,  or  whether  considerations  other  than  those  of  the 
best  interests  of  the  city  have  entered  into  such  matters. 
(11)  Whether  the  affairs  of  the  city  during  Mayor 
Williams'  administration  have  been  conducted  in  an 
honest,  economical,  and  businesslike  manner,  or  other- 
wise. ( 12 )  Whether  the  contracts,  purchases,  or  sales 
made  by  the  city  during  the  present  administration  have 
been  made  in  accordance  with  the  law,  after  proper  ad- 
vertising, or  whether  any  of  such  contracts,  purchases, 
or  sales  have  been  made  privately,  or  in  any  other  way 
in  violation  of  the  law. 
^^(3)     That  every  member  of  the  committee  shall  bind 
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himself  to  adopt  such  means  and  to  employ  such  agen- 
cies as  may  be  necessary  to  conduct  a  thorough  and  ear- 
nest investigation  in  accordance  with  this  agreement, 
and  to  this  end  that  any  witnesses  whose  names  may  be 
suggested  by  three  or  more  of  the  committee  shall  be 
summoned,  and  every  member  of  the  committee  shall  de- 
mand that  said  witness  shall  answer  any  and  all  ques- 
tions that  may  be  propounded  by  the  committee  bearing 
on  the  subjects  of  inquiry  herein  set  forth,  and  a  refusal 
to  answer  shall  call  forth  the  censure  of  the  entire  com- 
mittee. That  the  money  provided  for  the  examination 
shall  be  used  by  the  commattee  for  the  above  purposes. 

'^That  the  chairman  of  the  organized  committee  of 
ten  shall  be  named  by  the  five  gentlemen  selected  by  us. 

"Having  stated  that  you  desire  the  investigation  to  be 
made  in  a  thorough  and  conprehensive  manner,  and  un- 
der such  supervision  that  the  report,  when  made,  will 
command  the  respect  and  confidence  of  the  whole  com- 
munity, we  feel  assured  that  you  will  accept  the  above 
conditions,  by  which  alone  in  our  opinion,  this  much 
desired  result  can  be  achieved.  On  receiving  the  unani- 
mous approval  of  these  terms,  we  will  at  once  select  the 
five  gentlemen  whom  we  wish  to  co-operate  with  the 
five  appointed  by  the  mayor,  all  of  whom  can  then  meet, 
organize,  and  proceed  to  business. 

"Very  truly  yours, 

'*[ Signed]         Carroll,  MgKellab  &  Bullington. 

"Oabuthem  Ewing." 
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To  this  letter  the  committee  replied  as  follows : 

"Memphis,  Tenn.,  Feb.  12th,  1903. 

"Messrs.  Carroll,  McKellar  &  Bullington  and  Gamth- 
ers  Ewing,  Attorneys  for  Walker  L.  Wellford. 

"Dear  Sirs:  Your  letter  of  Peby.  12th  has  been  re- 
ferred to  my  committee,  and  I  am  instructed  to  reply  as 
follows :  Your  proposals  that  we  shall  have  no  voice  in 
the  selection  of  accountants  and  other  agents  and  em- 
ployees connected  with  the  investigation,  and  that  the 
chairman  of  the  reorganissed  committee  shall  be  selected 
by  you,  reflects  such  want  of  confidence  in  us  that  we 
can  see  but  little  hope  for  uiiBful  and  harmonious  action 
along  the  lines  you  suggest. 

We  are  still  of  the  opinion  that  the  investigation 
should  be  impartial,  and,  as  far  as  possible,  free 
from  public  criticism ;  and  to  evidence  our  entire  disin- 
terestedness we  now  propose  that  you,  and  we  jointly 
request  Chancellor  Heiskell  to  select  a  committee  of  five 
or  ten,  as  in  his  judgment  may  seem  best,  to  conduct  this 
investigation.  If  you  agree  in  this,  we  will  join 
you  in  an  immediate  request  to  the  chancellor  to  name 
this  new  committee,  and  upon  its  appointment  we  will 
tender  to  the  city  council  our  resignation,  with  a  request 
that  they  appoint  the  chancellor's  committee  in  our 
stead.    Kindly  give  me  an  answer  as  early  to-morrow 

as  possible. 

"Sincerely  yours, 

"[Signed]  Albbbt  S.  Caldwbll^ 

"Chairman.** 
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The  answer  avers:  "Thus  closed  the  repeated  at- 
tempts of  the  city  government  and  a  committee  of  five 
to  bring  about  the  representation  of  all  conflicting  in- 
terests in  an  examination  which  should  have  been  satis- 
factory to  every  citizen  in  the  entire  city  of  Memphis/^ 

With  respect  to  the  selection  of  the  committee  whose 
•chairman  conducted  the  foregoing  correspondence  with 
the  attorneys  of  the  relator,  the  answer  contains  the  fol- 
lowing :  "Respondent  further  states  that,  as  complain- 
ant persisted  in  insisting  on  an  investigation  of  the 
•city's  books  by  himself  or  others  designated  by  him,  with 
out  pursuing  the  course  prescribed  and  authorized  by 
law,  this  respondent,  in  order  to  satisfy  any  reasonable 
demands  of  the  complainant,  or  the  desires  of  any  other 
•citizens,  addressed  a  communication  to  Messrs.  M.  S. 
Buckingham,  J.  A.  Omberg,  James  Nathan,  G.  W. 
Schulte,  gnd  A.  S.  Caldwell,  requesting  that  they  take 
-charge  of  the  matter  of  the  investigation  of  the  city's 
books,  and  to  have  them  thoroughly  examined  by  bonded 
•expert  accountants.  These  gentlemen  agreed  to  serve  in 
the  matter.  The  complainant  objected  to  this,  and  was 
Mmself  determined  to  have  a  hand  in  such  examination. 

"Respondent  states  that  the  above  five  named  gentle- 
men are  citizens  of  Memphis  of  the  very  highest  charac- 
ter and  standing  in  the  community,  socially  and  com- 
mercially, and  are  men  of  spotless  reputation  for  fair* 
ness,  honor,  and  integrity. 

"Not  one  of  them  will  suffer  if  a  comparison  is  made 
ibetween  him  and  the  complainant 
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"Any  work  which  they  may  agree  to  undertake  will 
be  honestly  done,  and  the  reeult  would  entirely  satisfy 
the  public  at  large." 

The  answer  then  sets  out  the  correspondence  between 
the  gentlemen  referred  to  and  the  defendant,  Williams, 
the  substance  of  which  was  an  offer  to  appoint  them  a 
committee  to  make  an  examination  and  their  acceptance. 
The  answer  then  sets  out  a  communication  from  the 
mayor  to  the  l^islative  council,  asking  that  body  to  rat- 
ify his  action  in  appointing  the  committee,  and  a  reso- 
lution of  the  council  making  such  ratification  of  the  ap- 
pointment and  organization  of  the  committee  for  the 
purpose  of  conducting  a  fair,  impartial,  and  thorough 
examination  of  the  books  of  the  city  of  Memphis  by  such 
means  and  in  such  manner  as  they  may  decide  on,  and 
appropriating  f  5,000  for  the  purpose. 

The  amended  answer  contains  the  following  upon  the 
same  subject :  "Respondent  states  that,  since  the  filing 
of  the  answer  on  yesterday,  February  18,  1903,  the  said 
committee  reported  to  the  board  of  police  and  fire  com- 
missioners that  they  had  selected  to  do  the  said  work 
the  American  Audit  Company  of  New  York,  which  is  an 
institution  of  as  high  standing,  character,  and  integrity, 
as  any  in  America ;  and  the  board  of  fire  and  police  com- 
missioners approved  of  said  selection  and  recommenda- 
tion, and  placed  said  audit  company  immediately  in 
charge  of  the  books,  papers,  and  vouchers  of  the  city  for 
the  purpose  indicated,  and  it  is  now  in  charge  and  con- 
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trol  of  the  same^  in  pursuance  of  the  authority  given  said 
committee,  by  said  city  council. 

^^Bespondent  submits  that  there  should  be  no  inter- 
ference with  this  work  by  either  the  complainant,  re- 
spondent, or  this  honorable  court. 

^^While  respondent  denies  the  right  of  the  complain- 
ant  to  make  such  an  examination  as  he  had  demanded 
of  the  books  of  the  city  through  any  agent  he  may  ap- 
point, and  while  respondent  does  not  have  the  control  of 
said  books,  yet  so  far  as  he  is  concerned,  or  is  permitted 
to  express  his  views,  he  states  that  he  is  perfectly  willing 
that  the  complainant,  Wellford,  should  select,  or  that 
the  court  should  appoint,  a  competent  bonded  expert  ac- 
countant to  examine,  check  over,  and  verify  the  work  t>t 
said  American  Audit  Company,  and  he  would  be  glad 
to  have  this  done. 

^^Respondent  believes  that  the  l^islative  council  of 
the  city  would  not  object  to  this,  although  he  has  no  au* 
thority  to  speak  for  them.  The  matter,  however,  is  en- 
tirely in  charge  of  the  aforesaid  committee  of  five,  and 
respondent  cannot  interfere  with  them,  nor  in  any  way 
speak  for  them ;  but  he  believes  from  their  high  character 
impartiality,  and  disinterestedness,  that  they  would  ac- 
cede to  any  reasonable  request  made  of  them  in  the  mat- 
ter, to  the  end  that  the  result  shall  be  satisfactory." 

The  answer  contains  the  following  as  further  reasons 
why  the  relator  has  not  a  right  to  enforce  a  personal  ex- 
amination of  the  city's  books  on  his  part :  ^^In  addition 
to  the  lack  of  control  of  said  books  as  already  stated,  re* 
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spondent  states  that  it  is  provided  by  the  ordinance  of 
the  city  of  Memphis  how  an  examination  of  the  books 
shall  be  made,  and  who  has  the  right  and  authority  to 
grant  the  same. 

^The  ordinance  controlling  this  matter  was  passed  as. 
early  as  the  year  1879,  in  the  month  of  February,  shortly 
after  the  city  of  Memphis  under  its  present  form  of  gov- 
ernment was  created,  and  years  before  this  respondent 
held  any  official  position  in  the  city  government 

^^The  ordinance  is  as  follows :  ^Every  officer  or  agent 
of  the  city  shall  at  all  times,  when  requested,  submit 
his  books  and  official  papers  to  the  inspection  of  the 
mayor,  or  any  member  of  the  legislative  council,  or  to 
any  person  or  committee  appointed  or  authorized  by  the 
legislative  council  to  examine  the  same.'  City  Digest 
(Watkintf  Edition),  p.  168. 

^^Respondent  avers  that  by  this  ordinance  the  mayor 
or  any  member  of  the  legislative  council  may  inspect  the 
books,  and  that  the  l^islative  council  of  the  city  ia 
vested  with  the  sole  and  exclusive  authority  to  determine 
when,  where,  how,  and  by  whom  examinations  shall  be 
made  of  the  papers,  books,  and  records  of  the  city  of 
Memphis;  and  therefore  your  respondent  denies  the 
right  of  the  complainant  to  inspect,  or  to  make  copies 
of  the  records  from  the  bodes  of  the  city  of  Memphis,  and 
this  honorable  court  is  without  authority  of  law  to  grant 
or  decree  the  same. 

'^Respondent  would  aver  that  it  would  cause  a  great 
deal  of  confusion,  worry,  and  much  inconvenience  to 
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the  business  of  the  city  of  Memphis,  and  to  the  yarions 
officers  of  the  said  city  and  other  employees,  to  allow 
any  and  every  one,  at  their  own  whim  and  desire,  to 
make  a  continuous  examination  of  the  books,  vouchers, 
and  papers  of  the  city,  as  the  various  officers  thereof  and 
their  deputies  would  be  required  to  keep  a  close  and  care- 
ful supervision  over  any  and  all  examinations  of  the 
books  and  vouchers  constituting  the  public  records  of 
the  city  of  Memphis.  They  involve  transactions  cover- 
ing a  period  of  five  years,  and  many  millions  of  dollars, 
and  it  would  take  at  least  five  or  six  months  to  make  a 
complete  and  thorough  investigation  of  all  of  the  af- 
fairs of  the  said  city,  during  which  period  much  valuable 
time  would  be  lost  by  its  employees  and  officers,  public 
business  would  be  interfered  with,  and  the  establishment 
of  such  a  right  would  cause  damage  to  the  public  service, 
and  would  place  it  within  the  power  of  the  political  ene- 
mies of  the  city  administration,  or  any  person,  upon  the 
least  pretext  and  slightest  suspicion,  to  demand  and  in- 
augurate examinations  of  the  city's  books,  which  exam- 
inations would  imi>ede  the  public  service  and  impair  the 
usefulness  of  the  various  departments  of  the  city. 

"With  such  possibilities  confronting  it,  the  city  of 
Memphis,  as  set  forth  herein,  in  the  year  1879,  passed  the 
ordinance  hereinbefore  referred  to,  in  order  to  provide 
for  and  regulate  such  an  examination  as  this  complain- 
ant is  now  desiring  at  the  hands  of  this  honorable  court. 

"Bespondent  further  states  that,  in  addition  to  the 
■aid  authoril7  for  and  mode  of  examining  the  city's 
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books,  under  the  law  and  ordinani^e  aforesaid,  the  power 
to  examine  the  books  of  all  officials,  State,  county,  and 
municipal,  is  vested  by  the  law  in  the  grand  jury  of 
Shelby  county,  which  body  has  full  pow»  in  the  prem- 
ises, not  only  to  inspect  and  examine  the  papers,  books, 
and  records  of  the  city  officials,  but  also  to  summon 
witnesses  and  interrogate  them,  and  examine  and  report 
upon  the  condition  of  the  records  of  the  cit^,  and  any 
wrongdoing  or  delinquency  of  this  respondent,  or  any 
other  official  of  the  city  of  Memphis. 

^^Respondent  submits  that  under  the  foregoing  provis- 
ions of  the  law  the  complainant  has  no  right  to  the  in- 
spection of  the  city  records,  as  is  claimed  by  him  in  his 
bill,  in  person  and  by  his  agents  and  employees,  but  that 
the  grand  jury  of  the  county  is  the  body  designated  by 
the  law  to  perform  this  public  service,  and  that  it  is  their 
province  and  duty  to  act  in  the  premises;  and  if  they 
fail  in  this  regard,  or  if  any  citizen  or  committee  desire 
an  investigation  of  any  of  the  books  of  any  official,  the 
law  prescribes  that  the  legislative  council,  upon  proper 
application  to  it,  may  have  this  done." 

It  was  stated  in  the  beginning  of  this  opinion  that  the 
relator,  upon  the  coming  in  of  the  answer  to  the  alterna- 
tive writ,  had  made  demand  for  the  i)eremptory  writ. 
As  a  matter  of  fact,  while  this  was  in  substance  what 
was  done,  the  form  of  the  proceeding  was  di£F»ent  The 
decree  of  the  court  below  recites  that  the  cause  had  been 
specially  set  down  for  hearing  by  the  complainant,  or  pe- 
titioner, on  the  bill  or  petition  and  the  answer  of  the 
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defendant,  and  was  so  heard.  The  effect  of  such  an  or- 
der would  be,  under  our  chancery  rule,  to  treat  every 
fact  properly  set  out  and  averred  in  the  answer  as 
proven  and  as  true.  So  the  same  result  is  reached  as 
if  the  petitioner  had  formally  demanded  the  peremptory 
writ,  upon  the  coming  in  of  the  aforesaid  answer  to  the 
alternative  writ ;  the  latter  act,  as  already  stated,  being 
equivalent  to  a  demurrer  to  the  said  answer  or  return. 

It  results  that  we  must  treat  every  averment  of  fact 
in  the  answer,  for  the  purposes  of  the  present  hearing, 
as  true,  and,  after  consideration  thereof,  either  grant  or 
deny  the  peremptory  writ 

Turning  to  the  legal  questions  involved,  we  shall  first 
consider  whether  the  relator,  as  one  of  the  corporators 
of  the  municipality,  has  the  right  to  make  the  general 
examination  he  asks  for  in  the  petition. 

Several  authorities  have  been  cited  to  us  by  the  coun- 
sel for  the  respective  parties. 

For  the  petitioner  we  are  cited  to  Herbert  v.  Ashhurn- 
er,  1  Wilson,  297 ;  King  v.  Bahh,  3  Term  Rep.,  582 ;  Bex 
V.  Guardians  of  Oreat  Farrington,  9  B.  &  C,  541,  and 
other  authorities  which  will  be  presently  stated. 

In  Herbert  v.  Ashburner  there  was  a  rule  made  to 
show  cause  why  the  defendant  should  not  have  the  lib- 
erty of  inspecting  the  books  of  the  session  of  the  corpor- 
ation of  Kindale.  It  was  objected  that  the  party  was 
not  entitled  to  see  the  books,  unless  he  could  show  to  the 
court  by  affidavit  that  they  contained  matters  relating 
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to  the  thing  in  question,  which  was  whether  certain  park 
lands  were  within  the  town  or  corporation  of  Kindale. 
Upon  this  matter  the  court  said:  "These  are  public 
books  which  everybody  has  the  right  to  see."  The  rule 
was  thereupon  made  absolute,  without  mora 

In  King  v.  Bahh,  when  a  rule  had  been  granted  for  an 
information  in  the  nature  of  a  quo  warranto  against  A, 
to  show  by  what  authority  he  claimed  to  be  mayor  of  G, 
on  the  relation  of  some  of  the  corporators,  and  another 
rule  in  that  cause  for  inspecting  all  the  corporation 
books,  papers,  etc.,  directed  to  the  town  clerk,  and  an 
inspection  of  such  only  as  related  to  the  election  and 
office  of  mayor,  was  held  to  be  a  sufficient  compliance 
with  the  latter  rule,  so  as  to  protect  the  town  clerk  from 
an  attachment  as  for  a  contempt  of  the  court ;  it  appear- 
ing that  he  had  acted  bona  fide.  But  Lord  Kenyon,  in 
that  case  in  rendering  judgment,  assumed  "that  in  cer- 
tain cases  the  members  of  the  corporation  may  be  per- 
mitted to  inspect  all  papers  relating  to  the  corporation," 

In  Rew  V.  Guardians,  etc.,  of  Great  Farrington,  9  B. 
&  C,  541,  it  was  held  that  a  rated  parishioner  had  a 
right  to  inspect  the  accounts  of  the  expenditure  of  the 
parish  moneys,  kept  by  the  guardians  for  the  poor,  ap- 
pointed under  22  Cico.  II.,  c.  83,  and  the  court  granted 
a  mandamus  to  the  guardians,  etc.,  commanding  them  to 
allow  such  inspection. 

In  Glover  on  Municipal  Corporations,  262,  it  is  said : 
"Every  corporator  has  the  right  to  inspect  all  records, 
books,  and  other  documents  of  the  corporation  upon  all 
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proper  occasions,  and  if,  upon  application,  an  officer 
who  is  interested  refuses  to  show  them,  the  court  will 
grant  a  mandamus  to  enforce  his  rights/' 

In  Dillon  on  Municipal  Corporations,  section  303,  it 
is  said:  "The  following  points  have  been  ruled  and 
stated  by  Mr.  Wilcox :  *Every  municipal  corporator  has 
the  right  to  inspect  all  the  records,  books,  and  other  doc- 
uments of  the  corporation  on  all  proper  occasions;  and 
if,  upon  application  for  that  purpose,  the  officer  who  has 
the  custody  refuses  to  show  them,  the  court  will  grant 
mandamus  to  enforce  his  right/  "  Again  the  same  author 
says  in  section  848 :  "In  this  country  the  records,  books 
and  by-laws  of  a  municipal  corporation  are  of  a  public 
nature,  and  if  such  corporation  should  refuse  to  give  in- 
spection thereof  to  any  person  having  an  interest  there- 
in, or  perhaps  for  any  purpose,  to  any  inhabitant  of  the 
corporation,  whether  he  has  any  special  or  private  in- 
terest, or  not,  a  writ  of  mandamus  will  lie  to  command 
the  corporation  to  allow  such  inspection,  and  copies  to 
be  taken  under  reasonable  precautions  to  secure  the 
originals." 

The  relator  also  referred  to  People,  ex  rel.,  v.  Chaa.  B. 
Cornell,  47  Barb.,  329,  not  as  an  authority  (because  the 
decree  in  that  case  was  subsequently  reversed  by  the 
CJourt  of  Appeals,  without  any  written  opinion,  how- 
ever) ,  but  for  the  benefit  of  its  reasoning.  In  the  course 
of  his  opinion  in  that  case,  Mr.  Justice  Barnard  in  part 
said :  "Upon  the  argument,  I  was  strongly  of  the  opin- 
ion that  such  corporator  had  such  right,  and  subsequent 
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reflection  and  investigation  have  confirmed  that  opinion. 
It  was  claimed^  and  strongly  insisted  upon  in  the  argn- 
menty  that  the  corporator  had  the  right  to  inspect  such 
records  only  when  he  had  some  private  interest  for  the 
information  and  protection  of  which  the  inspection  of 
said  document  was  necessary,  and  that  then  this  inspec- 
tion must  be  limited  to  those  documents,  and  it  was 
claimed  that  this  rule  was  established  by  English  de- 
cisions. I  have  examined  the  English  authorities  re- 
ferred to  in  the  argument,  and  such  as  I  have  been  able 
to  discover  in  the  books,  and  I  think  that  none  of  them  so 
restrict  the  right  of  inspection,  while  many  of  them  dis- 
tinctly hold  the  right  of  a  general  inspection.  And 
again,  I  see  no  principle  upon  which  it  can  be  held  that 
the  corporator  has  not  the  right  to  a  general  inspection 
of  the  public  records.  It  is  true  that  the  whole  body 
of  incorporators  acting  through  their  l^ally  constituted 
representatives,  as  well  perhaps  afl  the  legislature  under 
which  the  corporation  holds  its  charter,  may  make  laws 
and  ordinances  restricting  the  right  of  general  inspec- 
tion ;  but  unless  there  is  such  restriction,  I  am  unable  to 
see  any  principle  upon^  which  it  can  be  held  that  a  cor- 
porator has  not  the  right  to  a  general  inspection  of  the 
public  records  of  the  corporation.  In  the  language  of 
the  court  in  Herbert  v.  Ashhumer.  ^These  are  public 
books,  which  everybody  has  a  right  to  see.'  And,  again, 
the  citizens  within  the  corporate  limits  constitute  the 
corporation,  while  the  mayor,  aldermen,  common  conn- 
dly  street  commissioner,  and  others^  are  its  officers  and 
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agents,  to  whom  are  confided,  under  certain  restrictions, 
the  care  and  management  of  the  property,  business,'  and 
interests  of  the  corporation.  If,  from  the  bare  fact  that 
corporations  can  only  act  through  officers  or  agents, 
and  that,  therefore,  officers  are  appointed  to  whom  the 
care  of  the  property,  business,  and  interest  of  the  corpor- 
ation are  intrusted,  and  who  are  subject  to  removal  be- 
fore the  time  for  which  they  are  appointed  has  expired, 
and  who  are  also  subject,  on  the  expiration  of  their 
terms,  to  be  replaced  by  others  at  the  will  of  the  corpor- 
ators, it  results  that,  immediately  upon  the  appointment 
of  such  officers,  the  corporators  have  no  longer  interest 
in  the  manner  in  which  their  property,  business,  and  in- 
terest are  cared  for,  conducted,  and  looked  after  by  their 
agents,  then  also  follows  that  the  corporators  have  no 
right  to  inspect  the  books  and  papers  in  the  custody  of 
the  officers  relating  to  their  official  business. 

"If,  however,  the  corporators,  notwithstanding  the  ap- 
pointment of  such  officers,  still  retain  an  interest  in  the 
manner  in  which  their  property,  business,  and  interests 
are  cared  for,  conducted,  and  looked  after,  then  it  fol- 
lows that  they  are  entitled  to  have  as  full  knowledge  of 
all  the  official  acts  of  their  officers  as  the  officers  them- 
selves have,  so  as  to  enable  them  to  ascertain  whether 
their  officers  have  performed  their  duty  in  such  manner 
as  is  acceptable  to  them,  with  the  view  to  determining 
whether  they  will  continue  them  in  office  or  not." 

In  that  case  it  appeared  that  the  relator  was  a  citizen 
of  New  York,  and  that  the  defendant  was  an  officer  of 
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the  corporation,  being  the  head  of  the  street  department 
and  the  street  commissioner.  The  affidavit,  among 
other  things  upon  which  the  application  was  founded, 
set  forth  that  the  defendant,  as  such  street  commissioner 
had  in  his  custody  certain  contracts  for  various  public 
works  done  under  his  direction,  and  certain  vouchers 
pertaining  to  the  payment  of  public  moneys  of  the  cor- 
poration, made  out  for  such  works ;  that  the  relator  had 
the  right,  as  a  member  of  the  corporation,  to  see  and  in- 
spect all  such  contracts  and  vouchers,  and  that  it  was 
the  duty  of  the  defendant  to  exhibit  them  to  any  member 
of  the  corporation;  and  that  the  relator  had  applied  to 
the  defendant  in  August,  1866,  for  permission  to  see 
such  documents,  and  had  been  refused.  It  was  held  un- 
der the  foregoing  opinion,  that  the  relator  was  entitled 
to  the  inspection  he  asked,  and  had  the  right  to  make 
such  copies  of  the  record  as  he  desired,  and  accordingly 
a  peremptory  writ  of  mandamus  was  awarded  him. 
As  before  stated,  however,  the  decree  in  this  case  was  re- 
versed in  the  court  of  appeals;  but,  no  opinion  having 
been  handed  down,  we  do  not  know  what  the  ground  of 
reversal  was. 

The  relator  refers  to  certain  other  cases — Rex  v. 
Rhelley,  7  Term  Rep.,  746;  Rogers  v.  Jofies,  5  D.  &  R., 
484;  King  v.  Lucas,  10  Ea^^t.y  235;  King  v.  Allgood,  4 
M.  &  S.,  162 — which  indeed  are  referred  to  in  some  of  the 
text-books  above  mentioned;  but  they  do  not  seem  to 
bear,  in  strictness,  on  the  point  we  now  have  under  ex- 
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amination,  referring,  afi  they  do,  only  to  the  inspection 
of  court  rolls  or  records. 

.  The  defendant  replies  the  American  cases  bearing 
substantially  upon  the  same  class  of  records,  or  similar 
ones.  He  refers  to  Buck  v.  Collins ^  51  Ga,,  391.  It  ap- 
pears that  the  complainant  there  insisted  upon  the  legal 
right  to  go  into  the  office  of  the  clerk  of  the  supreme 
court,  who  was  also  the  register  of  deeds,  and  make 
from  the  books  an  abstract  of  them.  As  he  did  not  need 
the  aid  of  the  clerks,  he  insisted  that  he  was  entitled  to 
do  this  without  paying  any  fees.  Section  14  of  the  Code 
of  Georgia  declares  that  all  books  kept  by  any  public  of- 
ficer shall  be  subject  to  the  inspection  of  all  citizens  of 
the  State,  within  office  hours,  every  day  except  Sunday. 
The  fee  bill  provides  fees  for  inspection  and  abstracts  as 
follows :  For  such  inspection  when  the  clerk^s  aid  is  re- 
quired, 25  cents,  and  for  examination  of  books  and  ab- 
stracts of  result,  $1.  Under  this  law  the  complainant 
insisted  that  he  had  a  right  to  go  into  the  clerk's  office, 
during  office  hours,  from  day  to  day  and  from  month  to 
month,  at  his  pleasure,  and  copy  from  the  books  when 
they  were  not  in  use,  and  thus  collect  material  for  a 
book  which  he  proposed  to  publish  for  sale.  As  he  was 
able,  by  employing  experts,  to  do  this  inspection  and 
compilation  himself,  without  the  assistance  of  the  clerk, 
he  insisted  that  no  fee  was  required,  and,  as  the  clerk 
refused  to  allow  him  to  go  on,  except  upon  the  payment 
of  a  fee  for  each  separate  investigation  of  the  title,  he 
prayed  that  the  clerk  might  be  enjoined. 
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To  the  same  effect,  in  substance,  was  cited,  also,  the 
cases  of  Wehher  v.  Totcnley,  43  Mich.,  538,  539,  5  N.  W., 
971,  and  Bean  v.  People,  7  Colo.,  201,  2  Pac,  909.  They 
are  cited  by  the  defendant  as  supporting  the  general 
proposition  that  neither  at  common  law  nor  by  statute 
is  the  duty  imposed  upon  the  custodian  of  public  records 
to  allow  continuing  and  permanent  inspection  and  use 
of  the  books ;  that  he  is  not  bound  to  give  so  much  of  his 
time  as  would  be  required  to  watch  the  books  while  thus 
continuously  examined  and  used;  and  that  he  is  not 
bound  to  intrust  them  to  persons  who  desire  to  so  in- 
spect and  use  them,  and  who  require  no  aid  from  him  in 
doing  so.  These  cases  are  also  cited  as  raising  the  ob- 
jection that  the  same  right  of  inspection,  whatever  it 
may  be,  exists  without  regard  to  the  character  of  the  ap- 
plicant. 

Both  sides  quote  from  High  on  Ex.  Leg.  Rem.,  sec. 
330,  as  follows:  "Upon  principles  analogous  to  those 
already  considered,  the  courts  interfere  by  mandamus  to 
compel  municipal  authorities  to  allow  inspection  of 
their  records  by  persons  entitled  thereto,  and  the  writ 
will  be  granted,  in  behalf  of  a  member  of  a  municipality 
who  is  entitled  to  the  inspection  of  its  books,  to  permit 
him  to  make  such  inspection  and  to  take  copies  and  ab- 
stracts of  the  record  at  his  own  cost.  It  is,  of  course, 
essential  to  the  exercises  of  the  jurisdiction  in  such  cases 
that  the  relator  should  show  some  interest  in  the  records 
which  he  seeks  to  inspect,  and  it  may  well  be  doubted 
whether  the  writ  would  in  any  case  be  allowed  upon  the 
relation  of  a  mere  stranger.    But  a  resident  within  a 
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municipal ity^  who  has  been  sued  by  the  corporation  for 
a  violation  of  one  of  its  by-laws,  is  entitled  to  the  aid  of 
a  mandamus  to  procure  an  inspection  of  the  books  of  the 
corporation,  so  far  as  they  relate  to  the  matter  in  dis- 
pute, and  to  compel  the  clerk  of  the  corporation  to  fur- 
nish his  copies  of  the  by-laws  at  his  expensa^^  The  com- 
plainant relies  for  authority  upon  the  first  sentence  of 
the  excerpt,  and  the  defendant  upon  what  follows. 

Both  sides  seek  support  in  the  cases  which  refer  to 
the  examination  of  the  books  of  corporations  other  than 
municipal  bodies.  Among  other  cases,  the  relator  refers 
to  Matter  of  Steinway,  159  N.  Y.,  250,  53  N.  E.,  1103,  45 
L.  E.  A.,  461,  and  our  own  case  of  Deaderick  v.  Wilson, 
8  Baxt,  108,  and  to  the  following  text-books :  4  Thomp- 
son on  Corporations,  sec.  4406;  Morawetz  on  Corpora- 
tions, sec.  473;  2  Cook  on  Stock  and  Stockholders,  sec. 
511.  The  defendant  cites :  Beg.  v.  Mariquita  Min.  Co.^ 
1  El.  &  EL,  289;  Cornmonwealth  v.  Iron.  Co.,  105  Pa., 
Ill,  51  Am.  Rep.,  184 ;  Rex  v.  Merchants  Taylor  Co.,  2 
B.  &  Ad.,  115;  Railroad  Co.  v.  White,  1  L.  B.,  282; 
Imp.  Oas  Co.  V.  Clark,  7  Bing.,  95 ;  Hoyt  v.  Bank,  1  Duer, 
652;  and  other  cases.  Also  the  following  text-books: 
19  A.  &  E.  Ency.  Law,  231-233 ;  Taylor  on  Evidence,  sec. 
1495. 

We  shall  not  undertake  an  examination  of  the  cases. 
The  conflict  of  opinion  upon  the  subject  will  sufficiently 
appear  from  a  few  excerpts  made  from  some  of  the  text- 
books referred  to. 

In  Morawetz* on  Corporations,  sec.  473,  it  is  said: 
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"The  members  of  a  simple  copartnership  are  entitled  to 
examine  the  partnership  books  and  accounts  whenever 
they  desire;  but  this  rule  is  inapplicable  to  large  joint- 
stock  companies  and  corporations.  The  control  over 
the  affairs  of  associations  of  this  description  is,  by  com- 
mon consent,  delegated  to  directors  and  managing 
agents  elected  by  the  majority,  and  individual  share- 
holders have  no  authority  or  control,  except  by  their 
votes  at  shareholder's  meetings.  If  every  shareholder 
in  a  large  joint-stock  association  were  allowed  to  ex- 
amine its  books  and  accounts  at  pleasure,  it  would  be- 
come impossible,  in  practice,  to  keep  the  books  in  a 
proper  manner.  Moreover,  it  is  evident  that  the  result 
would  be  to  lay  open  the  affairs  of  the  company  to  the 
public,  and  render  any  privacy  in  its  dealings  impossible 
[citing  Reg.  v.  Mariquita  Min.  Co.,  1  El.  &  EL,  289;  Rex 
v.  Merchant's  Taylor  Co.,  2  B.  &  A.,  115;  Rex  v.  Host- 
man,  2  Strange,  1223 ;  Mayor  of  Southampton  v.  Graves, 
8  T.  R.,  590].  It  is  reasonable,  however,  that  the  major- 
ity of  the  company  should  have  the  power  to  examine  its 
books  and  accounts,  through  agents  appointed  for  that 
purpose  at  a  meeting  duly  convened. 

"However  in  the  United  States,  the  prevailing  doc- 
trine appears  to  be  that  the  individual  shareholders  in 
corporations  have  the  same  right  as  the  members  of  an 
ordinary  partnership  to  examine  their  company's  books, 
although  they  have  no  power  to  interfere  with  the  com- 
pany's  management.  The  supreme  court  of  Pennsyl- 
vania said:    ^Unless  the  charter  provides  otherwise,  a 
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shareholder  in  a  trading  corporation  has  the  right  to 
inspect  its  books  and  papers,  and  to  take  minutes  from 
them  for  a  definite  purpose  at  reasonable  times.  The 
doctrine  of  the  law  is  that  the  books  and  papers  of  the 
corporation,  though  of  necessity  kept  in  some  one  hand, 
are  the  common  property  of  all  stockholders'   [citing 

« 

Com.  V.  Phoenix  Iron  Co.,  105  Pa.,  111-116,  51  Am.  Kep., 
184 ;  Cockburn  v.  Union  Bank,  13  La.  Ann.,  289 ;  Dead- 
erick  v.  Wilson,  8  Baxt.,  108 ;  State  v.  Einstein,  46  N.  J. 
Law,  479 ;  Union  Nat.  Bank  v.  Hunt,  76  Mo.,  439 ;  Wan- 
nell  V.  Kern,  57  Mo.,  478;  People  v.  N.  P.  R.  B.  Co.,  50 
N.  Y.  Super.  Ct.,  456 J." 

In  Thompson  on  Corporations,  sec.  4418,  after  citing 
several  cases  that  confined  the  right  to  inspect  to  a  case 
with  reference  to  some  defined,  distinct  dispute,  as  to 
which  it  appeared  that  it  might  be  to  his  advantage  to 
see  the  minutes  of  the  corporation,  all  of  them  English 
cases  except  one  (Com.  v.  Phoenix  Iron  Co.,  supra),  he 
adds :  "It  should  be  carefully  added,  however,  that  this 
theory  has  gained  no  considerable  footing  in  America, 
nor  is  it  based  upon  any  foundation  of  sense.  Subject 
to  the  convenience  of  the  others,  or  of  the  common 
agency,  which  acts  for  all,  it  is  the  right  of  every  pro- 
prietor to  know  how  the  business  in  which  he  has  em- 
barked his  money  is  being  carried  on,  whether  there  is 
and  dispute  about  it  or  not.'' 

In  Cook  on  Stock  and  Stockholders,  on  the  other  hand, 
after  stating  (section  511)  that  the  stockholders  of  a 
corporation  had,  at  common  law,  a  right  to  examine  at 
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any  reasonable  time  any  one  or  all  of  the  books  or 
records  of  the  corporation,  and  that  this  rule  grew  out 
of  an  analogous  rule  applicable  to  public  corporations 
and  to  ordinary  copartnerships,  "the  books  of  which,  by 
well-established  laws,  are  always  opened  to  the  inspec- 
tion of  members,"  he  adds,  in  section  515,  that,  "in  order 
to  justify  the  granting  of  a  mandamus,  either  the  prop- 
erty, or  some  property  right,  of  the  stockholder  must  be 
involved,  or  some  controversy  exist,  or  some  specific  or 
valuable  interest  be  in  question,  to  settle  which  an  in- 
spection of  the  corporate  records  becomes  necessary." 

Passing  from  this  conflict,  it  is  said,  in  section  4419 
of  Thompson's  work,  that  the  right  of  a  shareholder  to 
inspect  the  books  of  a  corporation  will  not  be  enforced 
for  speculative  purposes  or  the  gratification  of  curiosity. 
It  is  also  said,  in  section  4422,  that  it  is  no  answer  to 
an  application  to  inspect  that  it  is  inconvenient  to  grant 
the  right.  Individual  shareholders  cannot,  of  course, 
appropriate  the  books  of  a  corporation  for  the  purpose 
of  inspecting  them  to  an  unreasonable  extent,  and  to 
the  detriment  of  the  interests  of  the  corporation  and  the 
rights  of  other  shareholders.  But,  the  right  of  a  share- 
holder to  such  an  inspection  being  clear,  it  is  not  a  sound 
view  that  the  corporation  can  deny  it  upon  the  mere  plea 
that  it  would  be  inconvenient  to  grant  it.  The  conven- 
ience of  the  corporation  and  the  convenience  of  the 
shareholder  must  to  some  extent  yield  to  each  other,  and 
the  law  will  not  permit  either,  in  the  exercise  of  its 
rights,  to  act  unreasonably  toward  the  other.    The  stock- 
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holder  must  make  the  inspection  in  a  peaceful  man- 
ner. Section  4424.  But  he  may  exercise  the  right  of 
inspection  through  an  agent,  attorney,  or  expert.  Sec- 
tion 4426.  And  he  has  the  right  to  make  copies  and  ex- 
tracts.    Section  4421. 

The  court  may  control  the  manner  of  the  inspection. 
But  it  is  not  always  a  matter  of  course  for  the  court  to 
grant  the  inspection  when  applied  to.  In  section  4427 
will  be  found  numerous  examples  or  instances  in  which 
inspection  was  granted,  while  in  section  4428  will  be 
found  numerous  other  instances  where  the  mandamus 
was  refused. 

Upon  this  subject  the  following  from  Cook  on  Stock 
and  Stockholders  is  appropriate:  "The  writ  of  man- 
damus, however,  does  not  issue  herein  as  a  matter  of 
course.  It  is  an  extraordinary  remedy,  to  be  invoked 
only  upon  special  occasions.  The  court  does  not  grant 
the  mandamus  until  it  has  taken  into  careful  considera- 
tion all  the  facts  and  circumstances  of  the  case.  The 
condition  and  character  of  the  books,  the  reason  for 
refusal  by  the  corporation,  the  specific  purpose  of  the 
stockholder  in  demanding  inspection,  the  general  reason- 
ableness of  the  request,  and  the  effect  on  the  orderly 
transaction  of  the  corporate  business  in  case  it  is 
granted,  are  all  considered  in  granting  or  refusing  the 
writ.  It  is  granted  only  in  furtherance  of  essential 
Justice." 

Passing,  for  the  present,  the  question  as  to  who  is  the 
true  custodian  of  the  books  of  the  city,  we  shall  now 
consider  some  of  the  other  reasons  given  in  the  answer 
of  the  defendant,  or  his  return,  to  the  alternative  writ. 
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We  do  not  think  it  material  that  there  is  an  ordinance 
which  provides  that  "every  officer  and  agent  of  the  city 
shall  at  all  times  when  requested,  submit  his  books  and 
official  papers  to  the  inspection  of  the  mayor,  or  any 
member  of  the  legislative  council,  op  to  any  person  or 
committee  appointed  op  authorized  by  said  legislative 
council  to  examine  same."  This  provision  is  not  exclu- 
sive, nor  are  we  prepared  to  admit,  as  intimated  in 
People  V.  Cornell,  «upra,  that  the  city  authorities  could, 
through  a  by-law,  cut  off  the  right  of  a  corporator  to 
make  an  examination  on  suitable  occasions. 

It  is  likewise  immaterial  that  the  grand  jury  has  the 
right  to  make  an  examination.  This  right  is  not  exclu- 
sive. Moreover,  such  examination  is  nearly  always 
cursory  and  wholly  inadequate. 

Nor  is  it  a  sufficient  reply  that  the  applicant  is  politi- 
cally hostile  to  the  custodian  of  the  papers,  unless  it  ap- 
pear that  the  examination  he  asks  is  sought  with  the  cor- 
rupt purpose  of  merely  furthering « such  animosity.  If 
it  appear  that  the  examination  is  sought  for  an  honest 
and  laudable  purpose,  the  x>^rsonal  antagonism  of  the 
parties  will  not  be  sufficient  ground  upon  which  to  deny 
the  right  It  should  not  be  granted,  however,  for  any 
politicalor  other  improper  purpose. 

Nor  is  it  a  sufficient  reply  that  such  an  examination 
could  produce  worry  and  inconvenience,  nor  that  the 
transactions  to  be  examined  are  numerous  and  involve 
many  millions  of  dollars.  The  inconvenience  and  ob- 
struction to  business  can  be  very  modified,  by  the  order 
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of  the  court  prescribing  the  method  of  examination,  and 
the  court^s  reserving  the  right  to  make  additional  ordei^. 
from  time  to  time  as  occasion  therefor  may  appear; 
and,  indeed,  that  the  objections  referred  to  in  this  para- 
graph are  not  insuperable  is  shown  by  the  fact  that  the 
defendant  felt  able  to  overcome  them  in  making  a  way 
for  such  examination  by  the  committee  over  which 
Albert  S.  Caldwell  was  named  as  chairman. 

Before  going  further,  we  shall  determine  the  question 
whether  there  is  enough  set  forth  in  the  answer,  taken 
in  connection  with  the  admissions  made,  under  the  forms 
of  the  pleadings,  of  certain  all^ations  in  the  bill  or  peti- 
tions,to  show  that  the  relator  is  actuated  by  a  fraudulent 
and  dishonest  purpose.  It  appears  that  when  the  relator 
made  his  application  the  defendant  had  already  called 
together  the  committee  of  two  hundred,  and  had  made 
known  the  fact  that  the  city  was  badly  in  need  of  money 
to  take  care  of  the  streets  and  was  without  funds  for 
that  purpose.  The  committee  was  convened  for  the  pur- 
pose of  devising  ways  and  means  to  meet  the  city's  needs. 
Under  these  circumstances  it  was  natural  that  a  citizen 
and  taxpayer  should  desire  to  know  the  exact  condition 
of  the  city's  finances,  and  the  plan  of  a  thorough  and  ex- 
haustive examination  necessarily  arose  in  the  mind.  The 
purpose  he  professed  was  to  ascertain  the  real  condition 
of  affairs,  how  much  money  had  come  in,  and'  where  it 
had  gone  to,  as  a  necessary  preliminary  to  fiscal  amel- 
iorations. The  defendant  does  not  aver  in  terms  that 
the  present  proceeding  was  instituted  for  a  fraudulent 
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and  corrupt  purpose,  nor,  indeed,  would  mere  opinions 
prevail ;  but  he  states  that  he  refused  the  request  because 
he  believed  that  the  proposition  was  made  rather  to  im- 
pede and  thwart  the  object  had  in  view  by  calling  the 
committee  of  citizens  tc^ether,  than  to  forward  such 
object.  This  is,  at  most,  but  the  mere  expression  of  an 
opinion  and,  besides,  refers  to  the  proposition  made  by 
the  committee.  The  correspondence  that  passed  between 
the  counsel  for  the  relator  and  the  chairman  of  the  Cald- 
well committee  was  merely  an  attempt  at  an  adjustment, 
and,  while  it  manifests  a  very  persistent  purpose  to  ob- 
tain leave  to  make  examination,  if  possible,  it  contains 
no  word  of  vituperation  or  anything  indicating  malice. 

We  pass,  now,  to  a  statement  of  our  conclusions  upon 
the  general  question  of  law  as  to  the  right  of  a  citizen 
and  taxpayer  of  a  city  to  make  an  examination  of  the 
books  and  papers  of  the  city.  In  stating  these  conclus- 
ions we  shall  not  discuss  the  authorities  above  referred 
to,  or  attempt  to  reconcile  their  conflicts.  After  con- 
sidering all  of  these  authorities  and  the  whole  subject 
involved,  we  shall  state  what  we  believe  to  be  the  sound 
principles  applicable  to  the  matter. 

In  theory  the  right  of  examination  is  absolute,  but  in 
practice  it  is  at  last  only  a  matter  of  discretion,  because 
such  application  is  likely  at  any  time  to  be  refused  on 
the  part  of  the  custodian  of  the  books  and  papers  sought 
to  be  examined,  and  then  the  right  must  be  enforced  by 
mandamus,  and  this  writ  is  not  of  absolute  right,  but 
merely  of  discretion,  to  be  awarded  only  in  a  proper 
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case;  the  facts  claimed  as  authorizing  its  issuance  to  be 
judged  of  in  every  case  by  the  court,  and  the  writ  to  be 
awarded  or  withheld  upon  a  consideration  of  all  the  cir- 
cumstances presented.  So,  while  the  right  is,  in  theory, 
absolute,  yet  it  is  in  practice  so  limited  by  the  remedy 
necessary  for  its  enforcement  as  that  it  can  be  denom- 
inated only  a  "qualified  right." 

The  right  to  an  examination  for  a  special  purpose,  as, 
for  example,  to  obtain  specific  information  to  use  in  a 
litigation  between  the  applicant  and  third  parties,  or  be- 
tween the  applicant  and  the  corporation,  and  the  like 
cases,  while  not,  in  principle,  standing  upon  higher 
grounds,  yet  is  the  more  easily  grantable,  because  it  does 
not  involve  so  much  time,  and  so  much  inconvenience  to 
the  custodian  of  the  books  and  papers,  and  so  much  inter- 
ruption of  business,  as  in  case  of  a  general  examination. 

Yet  it  cannot  be  doubted,  under  a  state  of  facts  show- 
ing it  to  be  important  to  the  public  interest  that  the  gen- 
eral examination  of  the  books  of  a  municipality  should 
be  had,  that  the  court  should  allow  such  examination  at 
the  suit  of  one  who  is  a  citizen  and  taxpayer  of  the  cor- 
poration. 

The  right  rests,  not  only  on  the  ground  that  the  books 
are  public  books,  but  also  on  the  same  principle  that 
authorizes  a  taxpayer  to  enjoin  the  enforcement  of 
illegal  contracts  entered  into  by  the  municipality, 
county,  or  State,  for  the  protection  of  the  applicant  and 
all  other  taxpayers  from  illegal  burdens.    And  it  is 
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obvious  that,  in  making  and  enforcing  such  application, 
the  taxpayer  acts,  in  a  very  real  sense,  not  only  for  him- 
self, but  for  all  other  taxpayers,  and  acts,  therefore,  in 
the  capacity,  as  it  were,  of  a  trustee  for  all. 

It  must  be  admitted,  also,  that  the  exercise  of  such 
power,  if  prudently  and  carefully  guarded,  can  not  be 
otherwise  than  salutary,  because  the  knowledge  that  it 
can  be  exercised  by  a  citizen  and  taxpayer,  and  may  be 
exercised  when  the  public  good  shall  seem,  on  sound 
reasons,  to  demand  it,  cannot  result  otherwise  than  in 
producing  an  added  sense  of  responsibility  in  those  who. 
administer  the  affairs  of  municipal  corporations  and  in 
inducing  a  greater  carefulness  in  the  discharge  of  the 
trusts  imposed  upon  them  by  their  fellow  citizens  under 
the  sanctions  of  law. 

Yet  it  is  equally  true  that  such  general  examinations 
must  necessarily  to  some  extent  interrupt  the  ordinary 
and  usual  course  of  business  in  public  offices,  and  re- 
quire of  the  officers  in  charge  thereof  some  additional 
duties  for  the  time  being.  And  it  follows,  from  this,  that 
such  examinations  should  not  be  lightly  granted,  or  per- 
mitted with  unnecessary  frequency;  that  the  occasion 
should  be  grave  and  important;  and  that  the  person 
seeking  the  examination  should  be  trustworthy  and  reli- 
able, and  at  all  times  and  at  every  stage  subject  to  the 
supervision  of  the  court,  to  the  end  that  there  may  be 
no  oppression  practiced  under  the  guise  of  doing  ser- 
vice to  the  public,  and  that  the  safety  of  the  books  and 
records  subjected  to  the  examination  shall  be  continu- 
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ally  provided  for.  All  of  these  matters  fall  within  the 
principle  that  the  granting  of  permission  to  make  the 
examination  rests  in  the  sound  discretion  of  the  court, 
in  the  form  of  granting  or  withholding  the  writ  of  man- 
damus. 

It  only  remains  to  determine  whether  the  occasion 
shown  in  the  present  case  is  of  suflBcient  gravity  to  move 
the  discretion  of  the  court. 

The  case  presented,  as  drawn  from  the  petition  and 
answer,  is  that  the  period  of  the  examination  sought 
covers  the  space  of  five  years,  during  which  time  many 
millions  of  dollars  have  been  collected  by  the  city  ad- 
ministration and  expended ;  that  during  1902  there  were 
receipts  to  the  amount  of  $1,067,916.09  and  disburse- 
ments to  the  amount  of  f  1 ,060,053.89,  and  the  city  bor- 
rowed from  one  bank  |53,357.04,  on  which  f3,172.36  was 
paid,  from  another  bank  $52,135.43,  on  which  $2,982.17 
interest  was  paid,  and  from  another  bank  $22,922.33,  on 
which,  $552.99  interest  was  paid,  aggregating  $135, 
122.32,  and  that  during  the  previous  year  there  was  bor- 
rowed $101,361;  that  the  taxes  collected  from  year  to 
year  from  the  taxpayers  of  the  city  are  already  very 
heavy  and  very  burdensome;  and  that  the  mayor,  not- 
withstanding the  great  revenues  collected,  a  liberal  ex- 
ercise of  the  power  to  borrow  money,  and  the  recent  ses- 
sion of  the  legislature,  to  which  application  could  have 
been  made  for  an  increase  of  the  means  of  raising  taxes, 
if  the  property  of  the  city  could  bear  more,  found  it 
necessary,  shortly  before  the  petition  was  filed,  to  resort 
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to  the  extraordinary  expedient  of  calling  a  meeting  of 
two  hundred  prominent  citizens  of  Memphis  to  devise 
ways  and  means  to  pave,  repair,  and  "roundup"  the 
streets  of  the  city. 

Under  such  a  state  of  facts,  we  think  it  not  unnatural, 
and  not  unreasonable,  that  the  taxpayers  of  the  city 
should  desire  to  have  the  books,  papers,  and  vouchers  of 
the  city  looked  into,  to  the  end  that  they  may  fully  learn 
the  financial  condition  of  the  municipality ;  and  we  think 
the  facts  stated  make  a  case  sufficient  to  justify  the  court 
in  allowing  the  general  examination  sought  in  the  peti- 
tion. 

Indeed  the  conclusion  as  to  the  propriety  of  making 
such  general  examination  is  substantially  conceded  in 
the  answer  of  the  defendant,  in  the  fact  that  he  replies 
that  he  has  set  on  foot  just  such  examination,  through 
a  committee  of  citizens  selected  by  him  and  agreed  to  by 
the  legislative  council. 

However,  the  creation  of  that  committee  can  in  no 
wise  interfere  with  the  present  proceeding.  After  judi- 
cial proceedings  have  been  started,  as  in  the  present 
case,  for  the  purpose  of  obtaining  a  general  examination, 
they  cannot  be  thwarted  by  the  appointment  of  a  com- 
mittee on  the  part  of  the  custodian  of  the  books,  or  his 
associates  in  authority,  to  make  an  examination  in  lieu 
of  the  one  sought.  The  right  of  the  petitioner  to  have 
his  application  passed  upon  on  its  merits  became  com- 
plete upon  the  filing  of  the  petition,  and,  of  course,  can- 
not be  affected   by  subsequent  acts  of   the  defendant^ 
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taken  without  his  consent,  and  to  which  he  was  not  a 
party.  It  follows  that  the  writ  must  be  allowed,  if  the 
defendant  is  the  custodian  of  the  books  and  papers  of  the 
cijy  in  such  a  sense  that  he  can  be  justly  called  upon 
to  produce  them. 

Upon  examination  of  the  laws  governing  the  city,  and 
the  rights  and  power  of  its  mayor — as  shown  in  Wat- 
kins'  Digest  (1902),  pp.  19,  20,  sees.  4  and  6;  Id.,  p.  22^ 
sees.  1,  2 ;  Id.,  p.  170,  art.  5 — ^we  think  sufficient  powers 
are  vested  in  the  mayor  to  make  it  proper  that  the  writ 
should  go  against  him  for  the  allowance  of  the  examina- 
tion sought  in  the  petition  and  for  the  production  of 
the  books  and  papers. 

It  results  that  the  decree  of  the  chancellor  must  be 
reversed,  and  the  cause  remanded  for  the  entry  of  a 
decree  awarding  the  peremptory  writ;  but  such  decree 
shall  reserve  to  the  court  below  the  powers  and  control 
above  indicated  to  prevent  oppression,  and  for  the  pre- 
servation of  the  books  and  papers,  and  to  so  order  the 
examination  as  to  interfere  as  little  as  practicable  with 
the  transaction  of  current  business,  and  said  decree  shall 
reserve  to  each  party  the  right  from  time  to  time  to  ap- 
ply to  the  court  for  instructions  pending  the  examina- 
tion. 


no    5981 
el  16    513; 
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>-" 


( Jackson.    April  Term,  1903 ) . 


1.    8TATUTB8  AND  OONBTITUTIOH.    Amendatoiy  acts  must 
recite  title  or  substance  of  amended  law,  under  constitutional 
provisions. 
The  constitutional  proyision  (art.  2,  sec.  17)  requiring  that  all 
acts  which  amend  former  laws  shall  recite  in  their  caption,  or 
otherwise,  the  title  or  substance  of  the  law  amended,  is  violated 
and  not  complied  with,  by  a  mere  reference  in  the  amendatory 
act  to  the  act  to  be  amended  by  chapter  and  volume  of  an  au- 
thorized publication  of  acts,  because  such  a  reference  is  not  a 
recital  of  the  title   or    substance   of   the   act   desired   to   be 
amended.    The  controlling  requirement  is  that  the  title  or  sub- 
stance of  the  act  to  be  amanded  n^ust  appear  from  an  inspection 
of  the  amendatory  act.    {Post,  pp.  602-608,  618.) 

Statutes  cited  and  construed:     Acts  1891,  ch.  62;  'Acts  1903,  ch. 
43. 

Code  cited  and  construed:     Sections  3074,  3076,  3076  and  6684 
(S.);  section  4552  (M.  ft  V.);  section  3799  (T.  A  S.  and  1858). 

Case  cited  and  approved:    Burnett  v.  Turner,  SI  Tenn.,  124. 

Constitution  cited  and  construed:    Art.  2,  sec.  17. 


8.  8AME.  Same.  Failure  of  amendatory  act  to  recite  title  or 
substance  of  law  amended,  is  not  cured  by  a  reference  to  it  in 
Shannon's  Code. 
The  fact  that  the  law  sought  to  be  amended  is  referred  to  in  the 
caption  and  body  of  the  amendatory  act,  as  being  certain  sec- 
tions of  Shannon's  Code  of  Tennessee,  does  not  In  anywise  cure 
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the  defect  in  the  failure  of  such  amendatory  act  to  recite  In 
its  caption,  or  otherwise,  the  title  or  substance  of  the*  law 
sought  to  be  amended^  because  said  code  is  not  enacted  into 
a  code  or  law,  and  has  no  general  title  recognized  by  law,  and 
while  it  is  exceedingly  valuable  and  remarkably  accurate,  it 
has  not  the  verity  of  enacted  law  or  acts,  within  the  meaning 
of  the  constitutional  provision.  (Post,  pp,  604,  611-613,  618- 
619.) 

Statutes  cited:  Acts  1881,  ch.  6*7;  Code,  sections  3074,  3075, 
3076  and  3540  (S.);  section  2746  (M.  &  V.);  section  1986  (T. 
&  S.  and  1858). 

Case  cited  and  approved:    Burnett  v.  Turner,  87  Tenn.,  129. 

B,  SAME.  Same.  Amendatoiy  act  potportin^  to  amend  a  spec- 
ified section^of  the  code  soiflciently  recites  title  of  amended  law 
where  Code  of  1858  is  intended. 
The  title  of  an  amended  law  is  sufficiently  recited  in  the  amenda- 
tory act.  where  it  is  entitled  an  act  to  amend  a  specified  sec- 
tion of  the  Code  of  Tennessee,  or  a  specified  section  of  the 
code,  where  the  code  of  1858  is  intended.    {Post,  pp,  615,  617.) 

Cases  cited  and  approved:  State  v.  Runnels,  92  Tenn.,  320;  State 
V.  Brown,  103  Tenn.,  449. 

Case  cited,  distinguished  and  approved:  Shelton  v.  State,  96 
Tenn.,  621. 

4.  SAKE  Same.  Amendatory  act  must  recite  either  the  title  or 
substance  of  the  law  to  be  amended. 
Amendatory  act  must  recite  in  the  caption,  or  otherwise,  either 
the  title  or  substance  of  the  act  to  be  amended,  though  it  is 
unnecessary  to  recite  both,  for  the  constitutional  provision 
(Art.  2,  sec.  17)  requiring  such  recitation  is  mandatory  and  an 
act  not  complying  therewith  is  invalid  and  void.   {Post,  p.  608.) 

Cases  cited  and  approved:  Cannon  v.  Mathes,  8  Heisk.,  516; 
McGhee  v.  State,  2  Lea,  622;  Morrell  v.  Fickle,  3  Lea,  82,  86; 
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Truss  y.  State,  13  Lea,  312;  Bank  y.  Haselton,  15  Lea,  239;  Hy* 
man  t.  State,  87  Tenn.,  Ill;  Ransome  y.  State,  91  Tenn.,  717; 
State  y.  Runnels,  92  Tenn.,  320. 

6.    8A1CB.    Same.    Same.    Amendatory  act  reciting  ■abstanoe  of 

that  portion  of  act  to  be  amended  ia  sufficient. 

An  amendatory  act  reciting  the  substance  of  that  portion  of  the  act 

which  It  is  Intended  to  amend,  so  that  the  legislature  may  see 

and  understand  the  effect  of  its  action  is  sufficient,  and  it  la 

not  necessary  to  recite  the  substance  of  other  portions  of  the 

act  which  are  to  be  affected  In  no  way  by  the  amendment  {Post, 
pp.  609-610.) 

Cases  cited  and  approyed:     State  y.  Oaines,  1  Lea,  736. 

6.  BAMB.  Same.  Amendatory  act  reciting  title  of  amended  act 
and  proposing  to  amend  it  is  sufficient,  valid  and  constitutional. 

The  title  of  the  amendatory  act  reiting  the  title  of  the  original 
act  proposed  to  be  amended,  without  enlarging  its  scope,  or  in- 
dicating the  character  of  the  proposed  amendment,  is  suificient 
and  the  amendatory  act  is  yalid  and  constitutional,  if  the 
amendment  is  germane  to  the  original  act  and  is  embraced  in 
the  title  to  the  original  or  amended  act,  since  the  title  of  the 
original  act  is  made  part  of  the  amendatory  act  the  particulars 
of  the  amendatory  act  need  not  be  shown  by  its  title.  iP08t. 
pp.  611,  613,  614.) 

Cases  cited  and  construed:  Hymau  y.  State,  87  Tenn.,  109;  State 
y.  Algood,  87  Tenn.,  166;  Ruohs  y.  Athens,  91  Tenn.,  20. 

7.  SAME.  Implied  repeals  not  goyemed  by  constitutioiial  re- 
qiziremeat  as  to  srecitation  of  title,  or  substance  of  amended  law 
in  amendatory  act. 

The  constitutional  proylsion  (art.  2,  sec.  17)  requiring  that  "all 
acts  which  repeal,  reyiye  or  amend  former  laws  shall  recite  in 
their  caption,  or  otherwise,  the  title  or  substance  of  the  law  re- 
pealed, reyiyed  or  amended,"  does  not  apply  to  acts  which,  by 
their  written  proyisions  work  a  repeal  of  preyious  acts  by  neo- 
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essary  implication,  and  the  presence  of  an  express  repealing 
clause  has  no  force  whatever  to  place  the  act  under  the  const!* 
tutional  requirement  and  provision.    iP08t,  pp.  611,  616-618.) 

Cases  cited  and  approved:  Insurance  Company  v.  Taxing  Dis- 
trict, 4  Lea,  644;  Ballentlne  v.  Pulaski,  15  Lea,  633;  Railroad  v. 
Sadler,  91  Tenn.,  508;  Henley  v.  The  State,  98  Tenn.,  665-667; 
Memphis  v.  Express  Company,  102  Tenn.,  340;  State,  ex  reL 
Tyler,  v.  King,  104  Tenn.,  163,  168;  Zickler  v.  Bank.  104  Tenn., 
277. 

8.  8AXS.    The  term  ^'otherwise"    in   constitutional  provision 
means  preamble  or  body  of  the  amendatory  act 

The  term  "otherwise"  in  the  constitutional  provision  (art.  2,  sec. 
17)  requiring  that  "all  acts  which  repeal,  revive  or  amend 
former  laws  shall  recite  in  their  caption,  or  otherwise,  the  title 
or  substance  of  the  law  repealed,  revived  or  amended"  can  only 
mean  the  preamble  or  body  of  the  act  as  contra-distinguished 
from  the  title  or  caption.     {Poatf  pp.  609,  615.) 

Cases  cited  and  approved:  State  v.  Gaines,  1  Lea,  736;  Bank  v. 
Haselton,  15  Lea,  239;  Ransome  v.  State,  91  Tenn.,  717;  State 
V.  Runnels,  92  Tenn.,  320;  State  v.  Yardley,  95  Tenn.,  557;  Shel- 
ton  V.  State,  96  Tenn.,  521. 

9.  SAME.    The  term  ''substance"  in  constitutional  provision  ia 
synonymous  with  the  word  ^'subject." 

The  term  "substance"  in  the  constitutional  provision  (art.  2, 
sec.  17)  requiring  that  "all  acts  which  repeal,  revive  or  amend 
former  laws  shall  recite  in  their  caption,  or  otherwise,  the  title 
or  substance  of  the  law  repealed,  revived,  or  amended,"  is  syn- 
onymous with  the  word  "subject."    {Post,  pp.  613-614.) 

Case  cited  and  approved:    Ransome  v.  The  State,  91  Tenn.,  717. 

10.  SAm.    The  word  ''caption"  used  in  constitutional  provision 
is  B3rnonomou8  with  the  word  "title" 

The  word  "caption"  used  in  the  constitutional  provision  (art.  2, 
sec.  17)  requiring  that  "all  acts  which  repeal,  revive  or  amend 
former  laws,  shall  recite  In  their  caption  or  otherwise,  the  title 


602  TENNESSEE  REPORTS.  [Vol.  110 

Memphis  Street  Ry.  Co.  v.  State. 

or  substance  of  the  law  amended"  is  synonymoas  with  the  word 
"title."     {Post,  p,  615.) 

Case  cited  and  approYe<f:    State  y.  Runnels,  93  Tenn.,  320. 

II.    SAME.    All  intendments  and  doul»ta  in   iavor  of  constita- 
tionality  ol  statutes. 
Every  Intendment  must  be  made  in  favor  of  the  constitutionality 
of  statutes  that  can  be  legally  Indulged,  and  all  doubts  must  be 
resolved  in  favor  of  it.     {Post,  p.  610.) 

« 

Cases  cited  and  approved:  Morrell  v.  F*ickle,  3  Lea,  82;  Cole  ▼. 
Manufacturing  Company,  90  Tenn.,  466;  State  v.  Tardley,  95 
Tenn.,  546. 


FROM  SHELBT. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
county. — John  T.  Moss,  Judge. 

Weight,  Peters  &  Wright,  for  Memphis  Street  Rail- 
way Company. 

Attorney-General  Cates,  for  State. 


Mr.  Justice  Wilkes,  delivered  the  opinion  of  the 
Court. 

The  street  railway  company  is  convicted  of  violating 
the  provisions  of  chapter  43  of  the  Acts  of  1903  of  the 
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State  of  Tennessee,  and  sentenced  to  pay  a  fine  of  1200, 
and  has  appealed  to  this  court  and  assigned  errors. 

In  the  court  below  a  motion  to  quash  the  indictment 
was  made  upon  several  grounds.  This  motion  to  quash 
was  overruled,  and  the  cause  was  heard  upon  its  merits, 
before  the  trial  judge;  a  jury  being  waived  by  consent  of 
parties. 

It  appears  from  the  record  that  the  defendant  com- 
pany  was  operating  a  street  railway  in  the  city  of  Mem- 
phis, county  of  Shelby,  State  of  Tennessee,  and  was  the 
only  company  operating  a  street  railroad  in  that  city ; 
that  the  city  had  a  population  of  more  than  150,000; 
that  it  wholly  failed  and  refused  to  provide  separate 
accommodations  for  white  and  colored  passengers,  as  re- 
quired under  chapter  52,  p.  135,  of  the  Acts  of  1891,  as 
amended  by  chapter  43  of  the  Act»  of  1903. 

The  questions  raised  by  the  motion  to  quash  are  the 
same  as  those  presented  on  the  trial  of  the  case  on  the 
merits,  and  they  need  not  be  separately  considered. 

Several  assignments  of  error  are  made,  and  they  may 
be  briefly  stated  as  follows :  ( 1 )  That  the  Act  of  1903 
fails  to  comply  with  that  part  of  section  17,  article  2,  of 
the  constitution  of  the  State  of  Tennessee,  which  pro- 
vides that  "no  bill  shall  become  a  law  which  embraces 
more  than  one  subject,  that  subject  to  be  expressed  in 
the  title.''  (2)  That  it  violates  the  remaining  portion  of 
the  same  section,  which  provides,  that  "all  acts  which 
repeal,  revive  or  amend  former  laws  shall  recite  in  their 
caption  or  otherwise  the  title  or  substance  of  the  law 


604  TENNESSEE  REPORTS.  [Vol.  110 

Memphis  Street  Ry.  Co.  v.  State. 

repealed,  revived  op  amended."  (3)  That  the  amend- 
ment made  is  not  germane  to  the  subject  of  the  original 
act,  nor  is  it  embraced  within  its  title.  (4)  That  it 
is  class  legislation,  making  distinctions  unnatural,  un- 
reasonable, and  arbitrary,  and  it  is  not,  therefore,  the 
law  of  the  land,  but  is  partial,  and  applies  only  to  Shelby 
county,  and  in  its  results  only  to  the  defendant  road. 
(6)  That  it  is  repugnant  to  the  fourteenth  amendment 
of  the  constitution  of  the  United  States,  which  guar- 
antees the  equal  protection  of  the  laws. 

The  act  of  1903,  now  attacked,  as  well  as  the  act  of 
1891,  which  it  undertakes  to  amend,  are  as  follows : 

"Senate  Bill  No.  37.    Chapter  — ,  Acts  of  1903. 
"An  act  to  be  entitled  'An  act  to  amend  chapter  52  of 

Acts  of  1891,  being  sections  3074,  3075,  and  3076 

Shannon's  Code  of  Tennessee,  so  as  to  include  street 

railways  and  street  railroads.' 

"Section  1.  Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that  chapter  52  of  the  Acts  of 

4 

1891,  being  sections  3074,  3075,  and  3076  of  ShJinnon's 
Code  of  Tennessee,  be  and  the  same  is  hereby  amended 
so  as  to  include  all  street  railroads  and  street  railways 
in  any  county  in  the  State  of  Tennessee  having  one  hun- 
dred and  fifty  thousand  inhabitants,  or  over,  as  shown 
by  the  federal  census  of  1900,  or  any  subsequent  federal 
census. 

"Sec.  2.  Be  it  further  enacted,  that  this  act  take 
effect  from  and  after  its  passage,  the  public  welfare  re- 
quiring it." 
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The  title  of  tMs  Act  of  1891  is : 

"CHAPTER  52. 
•'^An  act  to  promote  the  comfort  of  passengers  on  rail- 
road trains  by  requiring  separate  accommodations  for 
the  white  and  colored  races. 

^^Section  1.  Be  it  enacted  by  the  general  assembly  of 
the  Stafe  of  Tennessee^  that  all  railroads  carrying  pas- 
sengers in  the  State  (other  than  street  railroads)  shall 
provide  equal,  but  separate  accommodations  for  the 
white  and  colored  races,  by  providing  two  or  more  pas- 
senger cars  for  each  passenger  train,  or  by  dividing  the 
passenger  cars  by  a  partition  so  as  to  secure  separate 
accommodations:  Provided,  that  any  person  may  be 
permitted  to  take  a  nurse  in  the  car  or  compartment  set 
xiside  for  such  persons :  Provided,  that  this  act  shall  not 
apply  to  mixed  and  freight  trains  which  only  carry  one 
passenger  or  combination  passenger  and  baggage  car: 
Provided  always,  that  in  such  cases  the  one  passenger 
•car  so  carried  shall  be  partitioned  into  apartments,  one 
apartment  for  the  whites  and  one  for  the  colored. 

"Sec.  2.  Be  it  further  enacted,  that  the  conductors  of 
such  passenger  trains  shall  have  power  and  are  hereby 
required  to  assign  to  the  car  or  compartment  of  the  car 
(when  it  is  divided  by  a  partition)  used  for  the  race 
to  which  such  passengers  belong,  and  should  any  passen- 
ger refuse  to  occupy  the  car  to  which  he  or  she  is  as- 
signed by  such  conductor,  said  conductor  shall  have 
power  to  refuse  to  carry  such  passenger  on  his  train,  and 
for  such  refusal  neither  he  nor  the  railroad  company 
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shall  be  liable  for  any  damages  in  any  court  of  this- 
State. 

"Sec.  3.  Be  it  further  enacted^  that  all  railroad  com- 
panies that  shall  fail,  refuse  or  neglect  to  comply  with 
the  requirements  of  section  1  of  this  act  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  in  a  court 
of  competent  jurisdiction,  be  fined  not  less  than  one  hun- 
dred nor  more  than  five  hundred  dollars,  and  any  con- 
ductor that  shall  fail,  neglect,  or  refuse  to  carry  out  the 
provisions  of  this  act  shall,  upon  conviction,  be  fined  not 
less  than  twenty-five  nor  more  than  fifty  dollars  for  each. 
ofiFense. 

"Sec.  4.  Be  it  further  enacted,  that  this  act  take 
effect  ninety  days  from  and  after  its  passage,  the  public 
welfare  requiring  it. 

"Passed  March  11, 1891. 

"Thomas  R.  Myers, 
"Speaker  of  th6  House  of  Bepresentatives. 

"W.   0.   DiSMUKES, 

"Speaker  of  the  Senate^ 
"Approved  March  27, 1891. 

"John  P.  Buchanan,  Governor." 

It  will  be  seen  that  the  law  sought  to  be  amended  hj 
the  Act  of  1903  is  referred  to  in  the  caption  or  title  of 
the  latter  act  as  "chapter  52  of  the  Acts  of  1891,  being 
sections  3074,  3075,  3076,  Shannon's  Code  of  Tennessee,"^ 
and  the  purpose  of  the  act  is  stated  to  be  "to  include 
street  railways  and  street  railroads;"  that  is  to  extend 
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the  provisions  of  chapter  52,  p.  135,  Acts,  1891,  "so  as 
to  include  street  railways  and  street  railroads." 

On  behalf  of  the  State  it  is  argued  that  our  statute 
(Code,  sec.  3799;  Shannon's  Compilation,' sec.  5584), 
provides  that  the  acts  of  the  legislature  may  be  proved 
by  a  copy  purporting  to  have  been  printed  by  order  of 
the  legislature. 

The  act  sought  to  be  amended  in  this  case  purports  to 
have  been  printed  under  the  authority  and  by  order  of 
the  legislature  as  chapter  52,  p.  135,  of  the  Acts  of  1891. 

It  has  been  the  uniform  custom  to  refer  to  acts  by  the 
chapter  and  volume  as  they  are  published,  except  that 
the  laws  contained  in  the  General  Statutes  of  1858  are 
referred  to  as  the  "Code  of  Tennessee,'^  or  the  "Code," 
specifying  the  section. 

This  is,  it  must  be  conceded,  an  easy,  convenient,  reli- 
able, and  definite  mode  of  citation  or  reference,  and  it 
has  been  uniformly  adopted  by  this  and  other  courts, 
and  affords  a  quick  and  ready  reference  to  any  act  to 
which  it  is  desired  to  call  attention. 

But  such  a  reference,  without  more,  necessitates  and 
requires  an  examination  of  the  volume  and  chapter  cited 
in  order  to  see  what  the  act  contains,  either  in  its  cap- 
tion or  body. 

For  the  State  it  is  insisted  that  in  an  amendatory 
act  it  is  sufl^cient  to  refer  to  the  act  to  be  amended  by 
citing  the  volume  and  chapter  of  the  authorized  and  pub- 
lished acta.     Can  this  contention  be  maintained? 

The  exact  question  here  presented  has  not  heretofore 
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been  directly  passed  upon  by  this  court,  though  this  pro- 
vision of  the  constitution  has  been  frequently  under 
consideration.  It  is  the  general  rule  to  recite  in  the 
amendatory  act  the  title  or  substance  of  the  act  to  be 
amended. 

Evidently  it  is  not  necessary  to  recite  both  the  title 
and  substance  of  the  original  act,  but  a  recital  of  either 
is  sufficient.  Bank  v.  Haselton,  15  Lea,  239;  Ransome 
V.  State,  91  Tenn.,  717,  20  S.  W.,  310;  State  v.  Runnels, 
92  Tenn.,  320,  21  S.  W.,  665. 

But  the  plain  and  unambiguous  language  of  the  con- 
stitution is  that  either  the  title  or  substance  must  be 
recited ;  and  this  provision,  as  well  as  similar  provisions 
in  the  constitution,  is  mandatory,  and  any  act  not  com- 
plying therewith  is  invalid  and  void.  Cannon  v.  Mathes, 
8  Heisk.,  516;  Morrell  v.  Fickle,  3  Lea,  82;  Truss  v. 
State,  13  Lea,  312;  Hyman  v.  State,  87  Tenn.,  Ill,  9  S. 
W.,  372,  1  L.  R.  A.,  497. 

The  question  recurs :  Is  a  reference  to  the  act  to  be 
amended  by  chapter  and  volume  sufficient  compliance 
with  the  constitutional  provision?  There  is  a  broad 
diflference  between  a  reference  to  an  act  and  a  recital  of 
its  title  or  substance. 

A  reference  to  an  act  by  volume  and  chapter  carries 
with  it  no  intimation  whatever  as  to'  the  title  or  sub- 
stance of  the  act,  or  the  character  or  subject-matter  of 
the  act  referred  to. 

To  apply  to  the  present  case :  The  act  of  1903  under 
consideration  purports  to  extend  the  provisions  of  the 
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act  of  1891  to  street  railways  and  street  railroads,  but 
gives  no  intimation  whatever,  in  its  caption  or  body, 
what  the  act  of  1891  contains. 

If  we  look  alone  to  the  title  or  the  body  of  the  act 
of  1903,  and  its  references  to  chapter  52,  p.  135,  Acts 
1891,  we  cannot  tell  whether  the  latter  act  refers  to  tele- 
phones, distilleries,  or  commercial  roads,  or  aliy  of  the 
other  numerous  subjects  of  legislation. 

If  we  could  infer  that  it  related  to  commercial  rail- 
roads, we  could  not  tell  whether  it  dealt  with  the  con- 
demnation of  lands,  the  fixing  of  fares,  the  protection  of 
passengers,  carriage  of  freights,  or  any  other  features  of 
railroad  regulation  and  legislation. . 

The  language  of  the  constitution  is  that  the  title  or 
substance  of  the  act  to  be  amended  must  appear  in  the 
amending  act,  either  in  its  caption  or  otherwise.  The 
term  "otherwise'^  can  only  mean  the  preamble  or  body 
of  the  act,  as  contradistinguished  from  the  title  or  cap- 
tion, iitate  V.  GaineSy  1  Lea,  736;  State  v.  Yardley,  95 
Tenn.,  557,  32  8.  W.,  481,^4  L.  R.  A.,  565;  Shelton  v. 
J^tatc,  96  Tenn.,  521,  32  S.  W.,  967. 

And  the  constitutional  requirement  is  not  met  when 
<^xisting  laws  are  actually  in  terms  referred  to,  unless 
the  title  or  substance  is  recited.  Burnett  v.  Turner^  87 
Tenn.,  129, 10  S.  W.,  194. 

The  act  to  be  amended  need  not  be  set  out  in  extenso ; 
and  in  State  v.  Oaines,  1  Lea,  736,  it  was  held  that  the 
recital  of  the  substance  of  that  part  of  the  act  which  was 
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to  be  repealed  or  amended^  so  that  the  legislature  might 
see  and  understand  the  effect  of  its  action,  is  sufficient. 
The  controlling  requirement  is  that  the  title  or  substance 
of  the  act  to  be  amended  must  appear  from  an  inspection 
of  the  amending  act. 

As  the  matter  under  consideration  is  one  of  great  im- 
portance, we  deem  it  desirable  to  collate  and  to  some  ex- 
tent comment  upon  the  decisions  of  this  court  relating 
to  and  construing  this  constitutional  provision,  though 
none  of  them  may  be  conclusive  in  the  present  case.  In 
doing  so  we  bear  in  ifiind  and  give  full  force  to  the  rule 
so  often  announced  that  every  intendment  must  be  made 
in  favor  of  the  constitutionalitv  of  the  law  that  can  be 
legally  indulged,  and  all  doubts  must  be  resolved  in 
favor  of  it.  Morrcll  v.  Fickle,  3  Lea,  82 ;  Cole  Manf.  Co, 
V.  Falls,  90  Tenn.,  466, 16  S.  W.,  1045;  State  v.  Yardley, 
95  Tenn.,  546,  32  S.  W.,  481,  34  L.  R.  A.,  .656, 

In  State  v.  Gaines,  1  Lea,  736,  the  act  in  question  was 
held  constitutional  because  it  recited  the  substance  of 
that  portion  of  the  act  which  it  was  intended  to  amend; 
and  it  was  held  not  necessary  that  the  entire  act,  which 
was  a  general  revenue  act  of  many  provisions,  should 
be  recited. 

In  McOhee  v.  State,  2  Lea,  622,  an  act  which  had  a 
sufficient  title  in  itself  was  held  unconstitutional,  be- 
cause it  changed  prior  laws  without  reciting  the  title  or 
substance  of  the  prior  laws  thus  changed. 

In  Morrell  v.  Fickle,  3  Lea,  86,  it  was  held  that  an  act 
which  did  not  recite  the  title  or  substance  of  a  former 
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act  repealed  was  defective,  but  the  defect  was  cured  by 
the  passage  of  another  act  at  the  same  session  of  the  leg- 
islature, which  was  free  from  the  objection ;  the  two  acts 
being  considered  together  and  as  part  of  the  same  legis- 
lation. •      ^  ,  ,  « -  -^  r* ""  oxj  i  • 

In  Home  Insurance  Company  v.  Taxing  District,  4 
.Lea,  644,  it  was  held  that  the  provision  of  the  constitu- 
tion now  under  consideration  does  not  apply  to  acts 
which  by  their  written  provisions  operate  a  repeal  of 
previous  acts  by  necessary  implication.  See,  also.  Bah 
lentine  v.  Town  of  Pulaski,  15  Lea,  633 ;  Railroad  v. 
f^adler,  91  Tenn.,  508,  19  S.  W.,  618,  30  Am.  St.  Rep., 
806. 

In  Bank  of  Rome  v.  Haselton,  15  Lea,  239,  it  is  held 
that,  if  the  title  of  the  act  repealed  is  recited  in  the  body 
of  the  repealing  act,  that  is  a  compliance  with  the  con- 
stitutional provision. 

In  Uyman  v.  State,  87  Tenn.,  109,  9  S.  W.,  372,  1  L. 
R.  A.,  497,  it  was  held  that  the  amendatory  act,  whoso 
caption  merely  recites  the  title  of  the  original  act,  with- 
out enlarging  its  scope,  is  constitutional  and  valid,  pro- 
vided its  purview  is  germane  to  the  title  of  the  original 
act;  and,  if  the  title  of  the  original  act  is  sufficient,  it  is 
not  necessary  that  the  title  of  the  amending  act  be  like- 
wise sufficient  in  and  of  itself. 

In  Burnett  v.  Turner,  87  Tenn.,  124, 10  S.  W.,  194,  it 
was  held  that  an  amending  act  was  unconstitutional 
which  simply  referred  to  section  2746  of  the  Revised 
Code  as  the  act  to  be  amended.     The  court  said  there 
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was  no  Revised  Code  of  Tennessee,  because  none  has 
l)een  adopted  or  enacted  by  the  legislature;  and  it  was 
not  the  amendment  of  a  recognized  law  to  amend  the 
Revised  Code,  nor  to  amend  any  section  of  such  sup- 
posed code  by  number.  "It  might  be,"  said  the  court, 
*'a  correct  reprint  of  an  existing  law;  but  it  is  not  so  by 
Virtue  of  its  existence  in  such  compilation,  or  by  reason 
of  having  a  particular  sectional  number  therein,  as  is 
the  case  in  the  enacted  Code  of  1858." 

It  was  further  said  bv  the  court  that  as  a  matter  of 
fact  there  were  two  compilations  of  statutes  to  which 
the  term  "Revised  Code"  could  be  applied  with  equal 
accuracy.  So  that  not  only  is  no  law  by  title  or  sub- 
stance recited  in  the  repealing  statute,  but  no  law  is 
referred  to,  and,  worse  still,  no  book  is  named  or  identi- 
fied in  the  reference.  It  was  further  said  that  no  infer- 
ential method  could  be  resorted  to,  in  opposition  to  the 
plain  terms  of  the  constitutional  provision  requiring 
that  the  amending  act  shall  actually  recite  the  title  or 
substance  of  the  act  amended.  Continuing,  the  court 
said:  "The  conceded  purpose  of  the  constitution  is  to 
prevent  the  amendment  or  change  of  existing  laws,  even 
when  thev  are  actuallv  in  terms  referred  to,  unless  the 
title  or  substance  is  recited.  A  law,  therefore,  which 
proposed  to  repeal  the  original  act  from  which  No.  2746 
in  the  late  compilation  originated,  or  one  of  its  amend- 
ments, as  the  Acts  of  1881  (Laws  1881,  p.  79,  c,  67),  by 
reference  merely  to  a  certain  s#ctioit  of  a  certain  chapter 
of  such  act,  without  more,  would  be  void.     As,  suppose 
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the  legislature  of  1887  had  enacted  that  sections  1,  2, 
and  3,  of  the  Act  of  1881  (which  is  the  most  material 
amendment  to  the  mechanic's  lien  law  embodied  in  sec- ' 
tion  2746  referred  to),  should  read  as  follows,  and  then 
substitute  for  them  the  sections  proposed  in  lieu  of  No. 
2746  of  the  Kevised  Code.  No  one  would  controvert  that 
the  attempted  amendment  was  invalid.  Can  it  be -pos- 
sibly then,  that,  if  a  law  enacted  cannot  be  so  amended 
by  such  reference  to  itself,  it  can  be  amended  by  a 
reference  more  vague  to  its  mere  copy  or  reprint,  not 
enacted  anywhere  as  law?" 

The  holding  of  the  court  in  this  ca^e  decides,  at  least 
arguendo,  the  very  question  involved  in  the  present  con- 
troversy. 

In  State  v.  Algood,  87  Tenn.,  166, 10  S.  W.,  310,  it  was 
said  that  the  title  of  the  amending  act  need  not  indicate 
the  character  of  the  proposed  amendment,  if  the  amend- 
ment is  germane  to  the  original  act  and  is  embraced  in 
the  title  of  the  original  or  amended  act,  since,  the  title 
of  the  original  act  being  made  part  of  the  amending  act, 
the  particulars,  of  the  amending  act  need  not  be  shown 
by  its  title.  s 

In  Ransome  v.  State,  91  Tenn.,  717,  20  S.  W.,  310,  it 
is  held,  as  in  Bank  of  Rome  v.  Haseltouy  15  Lea,  239,  that 
it  is  sufficient  if  the  amending  act  shall  recite  the  sub- 
ject of  the  statute  amended  in  the  body  of  the  amenda- 
tory statute,  without  more. 

It  is  evident  that  the  learned  judge  who  delivered  that 
opinion  treated  the  word  "reference"  as  synonymous 
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with  "recital,"  and  the  word  "subject"  as  synonymous 
with  "substance,"  in  that  case.  He  says :  "If  the  *sub- 
stance,' — that  is,  the  ^subject' — of  the  act  amended  be 
recited,  it  will  be  sufficient.  Such  a  reference  to  ^the 
subject  or  substance^  will  sufficiently  identify  the  law 
intended  to  be  amended."  Accordingly  in  that  case  the 
court  found  the  subject  or  substance  of  the  act  to  be 
horse^racing,  and  that  subject  (or  substance)  was  re- 
cited in  the  amending  act,  and  this,  continues  the 
learned  judge,  "clearly  recites  the  subject  or  substance 
of  the  act  amended  as  one  referring  to  running  races." 
The  act  was  decided,  upon  this  ground  and  reasoning,  to 
be  valid  and  constitutional,  though  it  would  have  been 
so  on  a  different  ground,  set  out  in  State  v.  Runnels^  92 
Tenn.,  341,  21  S.  W.,  665,  which  was  treated  as  a  ques- 
tion reserved  at  that  time. 

In  Ruohs  V.  Athens,  91  Tenn.,  20, 18  S.  W.,400,  30 'Am. 
St.  Rep.,  858,  it  was  held  that  the  constitutional  require- 
ment was  complied  with,  because  the  repealing  act  re- 
cited in  its  caption  the  title  of  the  act  portions  of  which 
were  repealed,  and  in  express  terms  repealed  certain  sec- 
tions of  the  act  (by  number)  of  which  the  title  was  set 
out;  and  it  was  held  that  it  was  immaterial  that  the  title 
of  the  original  act  contained  no  reference  to  the  part  of 
the  subject-matter  to  be  affected  by  the  repeal,  nor  did 
the  repealing  act  give  any  intimation,  either  in  its  cap- 
tion or  body,  of  the  nature  of  the  legislation  to  be  re- 
pealed. 

In  State  v.  Runnels,  92  Tenn.,  320,  21  S.  W.,  665,  a 
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statute  amendatory  of  the  code  was  entitled  "An  act  to 
amend  section  4652,  subsection  16,  of  the  Code  of  Ten- 
nessee" (Laws  1889,  p.  307,  c.  161),  and  contained  in  its 
body  substantially  the  same  description  of  the  law 
amended.  It  was  held  that  the  amended  law  was  suffi- 
ciently recited  in  both  the  caption  and  body  of  the 
amendatory  act. 

It  was  also  held  in  that  case  that  the  word  "caption" 
is  synonymous  with  "title,"  and  that  the  word  "other- 
wise," used  in  the  constitution,  means  the  body  of  the 
repealing,  revising,  or  amending  statute.  It  was  also 
held  that  the  compilation  of  laws  in  1858  is  entitled  "An 
act  to  revise  the  statutes  of  Tennessee,"  and  that  it  was 
provided  in  the  compilation  that  it  should  be  designated 
as  the  "Code  of  Tennessee,''  and  that  either  of  these  ex- 
pressions might  be  used  as  the  title  of  any  section  of  the 
code  in  the  recital  of  an  act  amending,  revising,  or  re- 
pealing it.  It  was  held  that  the  substance  of  the  act  to 
be  amended  in  that  case  was  not  recited  in  either  the 
caption  or  title  of  the  amending  act,  and  that  no  idea 
of  the  amended  law,  not  even  of  the  subject  treated, 
could  be  gathered  from  any  part  of  the  whole  of  the 
amended  act.  The  court  held,  however,  that  the  words 
"Code  of  Tennessee"  constitute  the  title  of  the  compila- 
tion of  1858,  and  the  amending  act,  referring  to  a  sec- 
tion of  the  Code  of  Tennessee,  does  sufficiently  recite,  in 
its  caption  and  otherwise,  the  legal  title  of  the  law 
amended. 

The  question  as  relating  to  other  acts  was  stated  to  be 


616  TENNESSEE  REPORTS.  [Vol.  110 


Memphis  Street  Ry.  Co.  v.  State. 


expressly  reserved  in  Ransome  v.  State,  91  Tenn.,  718,  20 
S.  W.,  310,  and  inferentially  in  Burnett  v.  Turner,  87 
Tenn,  127,  10  S.  W.,  194. 

In  Shelton  v.  State,  96  Tenn.,  521,  32  S.  W.,  967,  an 
act  which  had  for  its  caption  "An  act  to  amend  the  crim- 
inal laws  of  the  State^'  was  held  not  to  be  a  sufficient 
compliance  with  the  constitutional  requirement;  that 
such  a  general  designation  was  not  a  recital  of  the  title 
or  substance  of  any  existing  law  or  laws. 

It  was  said  that,  "if  there  was  a  single  enactment  or 
an  authorized  codification  legally  entitled  the  ^Criminal 
Laws  of  the  State.*  then  the  reference  (or  recital)  might 
have  been  sufficient.  But,  in  the  absence  of  some  former 
law  QT  collection  of  laws  so  entitled,  to  which  the  ref- 
erence can  be  appropriately  applied  as  a  recital  of  title 
or  substance,  the  act  cannot  stand.  By  its  own  terms, 
as  has  been  seen,  the  act  is  expressly  amendatory,  and 
yet  it  fails  both  in  its  caption  and  body  to  recite  either 
the  title  or  substance  of  any  existing  law  or  laws.  It 
nowhere  mentions  the  title,  or  attempts  to  give  the  sub- 
stance, of  the  law  or  laws  intended  to  be  changed,  and 
hence  is  obnoxious  to  the  constitution  and  nesessarily 
null  and  void.'* 

In  Henley  v.  State,  98  Tenn.,  665,  707,  41  S.  W.,  352, 
1104,  39  L.  R.  A.,  126,  the  act  in  controversy  was  held 
not  to  be  an  amendatory  act^  but  a  new  and  original 
law ;  and,  if  it  could  be  held  to  be  a  repealing  law,  it  was 
so  only  by  implication,  and  need  not,  therefore,  recite 
the  act  repealed  or  modified — citing  cases. 
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In  Memphis  y.  Am.  Ex.  Co.,  102  Tenn.,  340,  52  S.  W., 
172,  it  was  held  that  the  case  presented  was  one  of  im- 
plied repeal,  and  the  presence  of  an  express  repealing 
clause  had  no  force  whatever,  and  hence  the  act  did  not 
come  under  the  constitutional  requirement  and  provis- 
ion. 

In  State  v.  Brown,  103  Tenn.,  449,  53  S.  W.,  727,  it  is 
held  in  accord  with*i8fto*e  v.  Runnels,  92  Tenn.,  320, 
21  S.  W.,  665,  that  the  recital  in  the  caption  or  body  of  a 
statute  that  it  amends  section  4614  of  the  code  satisfies 
the  requirement  of  the  constitution,  and  that  the  chap- 
ter 56,  p.  50,  Acts  1871,  also  referred  to  in  the  caption 
and  body  of  the  amending  act  as  having  amended  section 
4614  of  the  code  need  not  have  been  more  specifically 
referred  to  since  it  related  alone  to  the  punishment  to 
be  inflicted,  and  in  no  sense  affected  the  scope  or  sub- 
stance of  the  section,  but  left  them  the  same  as  before  it 
was  passed.  It  was  further  said  that  it  was  not  neces- 
sary  that  the  title  should  be  an  index  or  epitome  of  the 
provisions  of  the  act,  nor  that  it  should  set  out  the 
modes,  means,  or  instrumentalities  that  shall  be  pro- 
vided in  the  body  of  the  act  for  the  accomplishment  of 
its  general  purpose  as  expressed  in  the  title. 

In  the  case  of  State,  ex  rel.,  Tyler  v.  King,  104  Tenn., 
163,  168,  57  S.  W.,  150,  the  case  presented  was  one  of 
implied  repeal,  and  was  held  not  to  fall  within  the  con- 
stitutional provision  we  are  now  considering.  And  so 
with  the  case  of  Zickler  v.  Union  Bank  &  Trust  Co.,  104 
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Tenn.,  277,  57  S.  W.,  341,  which  was  held  to  be  a  case  of 
implied  repeal. 

We  have  thus  examined  and  commented  upon  the  sev- 
eral cases  to  be  found  in  our  books  relating  mor^  nearly 
to  the  questions  here  involved;  but  none  of  them  directly 
decide  the  case,  as  here  presented,  except  the  case  of 
Burnett  v.  Turner,  87  Tenn.,  124,  10  S.  W.,  194,  and 
there  it  is  treated  and  disposed  of  arguendo. 

So  that  at  last  we  are  driven  to  decide  what  is  the 
proper  meaning  and  construction  of  the  constitutional 
provision  as  applied  to  a  case  like  the  present,  when  the 
chapter  and  volume  <^  an  authorized  publication  of  acts 
is  referred  to  in  the  caption  of  the  amending  act;  and  we 
are  constrained  to  hold  that  such  reference  to  chapter 
and  volume  is  not  a  compliance  with  the  constitutional 

■ 

requirement,  in  that  there  is,  no  recital  of  the  title  or 
substance  of  the  act  desired  to  be  amended. 

While  we  base  our  decision  upon  the  words  of  our  con- 
stitution and  the  previous  holdings  of  this  court,  so  far 
as  applicable,  we  are  of  opinion  that  it  is  in  accord  with 
the  holdings  in  other  States  having  similar  constitu- 
tional provisions. 

The  fact  that  Acts  1891,  p.  135.  c.  52,  referred  to  in 
the  caption  of  the  act  of  1903,  as  being  sections  3074, 
3075,  and  3076,  of  Shannon's  Code  of  Tennessee,  does 
not  in  any  wise  cure  the  defect  Shannon's  Compilation 
or  Code,  though  exceedingly  valuable,  and  in  constant 
use  by  the  courts  and  people,  is  not  a  code  enacted  into 
a  law,  as  is  the  Code  or  General  Statutes  of  1858 ;  and 
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while  a  reference  to  it  is  sufficiently  definite  to  indicate 
the  volume  meant,  still  it  is  not  enacted  into  a  code  or 
law,  and  has  no  general  title  recognized  by  law,  and  it 
falls  within  the  reasonings  of  the  court  in  Burnett  t. 
Turner,  87  Tenn.,  129, 10  S.  W.,  194,  and  its  several  pro- 
visions, while  remarkably  accurate,  have  not  the  verity 
•of  enacted  law  or  acts  within  the  meaning  of  the  consti- 
tutional provision. 

For  the  reasons  and  upon  the  grounds  stated,  we  are 
•of  opinion  that  the  act  in  question  is  invalid  and  uncon- 
stitutional, and  should  have  been  so  declared  by  the 
•court  below  on  the  motion  to  quash. 

The  judgment  of  the  court  below  is  reversed,  and  the 
indictment  is  quashed,  and  the  county  will  pay  the 
•costs. 
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Katzenbergeb  et  ah  v.  Weaves. 
(Jackson.    April  Term,  1903). 

1.  WILLS.  Construction  of.  Devise,  with  gift  over  *^in  case  ol"' 
death  of  devisees  take  effect,  when. 
It  is  an  established  rule  in  the  construction  of  wills,  that  where  a 
devise,  or  bequest,  is  made  to  a  person  with  a  gift  over  in  case 
of  the  death  of  the  devisee,  or  legatee,  the  gift  over  is  contin- 
gent upon  such  devisee  cr  legatee  dying  in  the  lifetime  of  the- 
testator;  therefore,  where  a  devise,  or  bequest,  is  made  to  A,, 
and  in  case  of  his  death,  or  if  he  die  to  B,  A  surviving  the  tes- 
tator takes  the  estate  devised  absolutely.     {Post,  pp.  629-632.> 

Cases  cited:  Lowfleld  v.  Stoneham,  2  Stra.,  1261;  Northey  v.  Bur- 
bage.  Pre.  Ch.,  471;  Hinckley  v.  Simmons,  4  Ves.,  160;  King  v^ 
Taylor,  5  Ves.,  806;  Turner  v.  Moor,  6  Ves.,  556;  Cambridge  v. 
Rous,  8  Ves.,  12;  Webster  v.  Hale,  Id.,  410;  Ommaney  v.  Be- 
van,  18  Ves.,  291;  Wright  v.  Stevens,  4  B.  and  Aid.,  574;  Lord 
Binden  v.  Earl  of  Suffolk,  1  P.  Williams,  96;  Crigan  v.  Baines, 
7  Sim.,  40;  Taylor  v.  Stain  ton,  2  Jur.  (N.  S.),  634;  Howard  v. 
Howard,  21  B.,  550. 

8.  SAME.  Same.  Same.  That  gift  over  is  to  children  of  devisee 
does  not  alter  rule;  applies  both  to  realty  and  personalty. 
The  rules  of  construction,  stated  In  the  first  headnote,  is  not  af- 
fected by  the  fact  that  the  gift  over,  in  case  of  the  death  of  the 
devisee,  is  to  his  children  and  the  rule  applies  to  devisees  of 
realty  as  well  as  bequests  of  personalty.     (PoBt,  p.  630.) 

Citing:  Slade  v.  Milner,  4  Mad.,  144;  Schenck  v.  Agnew,  4  K.  ft  J., 
405;  Rogers  v.  Rogers,  7  W.  R.,  541. 
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d.  SAME.  Same.  Oontiiigent  remaindermen  proper  parties, 
when.  Supreme  court  will  remand  upon  demurrer  improper- 
ly sustained,  when.    Case  in  Judgment. 

The  testator  devised  one  half  of  his  property  to  his  wife,  and  the 
other  half  to  his  three  children,  a  married  daughter  and  two 
sons.  By  a  subsequent  clause  of  his  will,  he  provided  that  "in 
case"  any  of  his  children  named  in  the  will  "shall  die  leaving  a 
child  or  children  at  the  time  of  his  or  her  death/'  the  property- 
thereby  devised  to  a  child  or  children  so  dying  should  go  to  the 
surviving  grandchild  or  grandchildren.  In  conformity  with 
the  desire  of  the  testator  as  expressed  in  the  third  clause  of  the 
will,  his  married  daughter,  in  the  division  and  settlement  of  the 
estate,  became  the  owner  of  a  certain  house  and  lot  in  Memphis, 
which  she  and  her  husband  contracted  to  sell* to  one  Weaver, 
who,  after  a  part  payment,  objected  to  the  title  on  the  ground 
that  the  testator's  other  children  and  the  children  of  said  mar- 
ried daughter,  took  a  contingent  interest  in  said  property  under 
said  will. 

Thereupon,  the  married  daughter  and  her  husband  as  complain- 
ants, filed  a  bill  against  said  Weaver  as  defendant,  to  enforce 
specific  performances  of  said  contract  of  sale.  Defendant 
Weaver  filed  an  answer  and  cross  bill  against,  not  only  th'e  com- 
plainants in  the  original  bill,  but  also  their  children,  and  the 
children  of  testator's  two  sons.  All  of  said  grandchildren  be- 
ing minors,  a  guardian  ad  litem  was  duly  appointed  for  each  of 
them.  The  original  complainants  demurred  to  the  cross  bill 
on  the  ground  that  said  grandchildren  were  not  proper  parties. 
The  demurrer  was  sustained  and  the  cross  bill  dismissed  on  the 
ground  that  said  grandchildren  had  no  interest  in  the  property 
and  were  improperly  made  defendants.  The  cause  was  then 
heard  upon  the  original  bill  and  the  answer  thereto,  and  the 
chancellor  held  the  title  of  the  married  daughter  good  and  de- 
creed specific  performance.  Defendant  Weaver  appealed  and 
both  he  and  the  minors  assigned  errors. 
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Held:  1.  That  testator's  grandchildren  took  an  interest  in  the 
property  devised  only  in  the  event  of  their  respective  parents 
dying  before  the  death  of  the  testator,  and  the  married  daughter 
surviving  the  testator  took  the  share  devised  to  her  absoluteiy» 

Cases  cited  and  approved:  Vaughn  v.  Cator,  85  Tenn.,  302;  Mea* 
Cham  V.  Graham,  98  Tenn.,  190. 

Cases  distinguished:  Alston  v;  Davis,  2  Head,  268;  Cowan,  Mc- 
Clung  k  Company  v.  Wells,  6  Lea,  682;  Hottell  v.  Browder,  13 
Lea,  676;  Stovall  v.  Austin,  16  Lea,  700;  Armstrong  v.  Douglass,. 
89  Tenn.,  219. 

2.  That  complainant's  children,  while  not  necessary  parties,  were 
proper  parties  defendant  to '  the  cross  bill  filed  by  defendant.. 
That  although  the  question  of  construction  could  have  been 
settled  with  no  one  before  the  court  except  the  original  com- 
plainants, and  the  defendant,  the  decree  would  not  have  been 
binding  as  rea  adjudicata  on  complainant's  children. 

3.  Testator's  other  grandchildren  were  not  proper  parties  defend- 
ant to  the  cross  bill. 

4.  ^he  demurrer  having  been  improperly  sustained  on  the  ground 
that  complainant's  children  were  not  proper  parties  defendant 
to  the  cross  bill,  no  decree  granting  specific  performance  could 
be  entered,  but  the  cause  was  remanded  for  issue  in  the  cross- 
bill and  other  proceedings  in  conformity  with  the  opinion  of  the 
court.     {Post,  pp.  623-637.) 

4.  8TABB  BBOISIS.  Doctrine  of,  does  not  apply  where  partic- 
ular point  or  rule  in  question  was  xM>t  considered  by  court  in 
cases  urged  as  controlling. 
Although  a  case  should  be  found  presenting  a  state  of  facts  to- 
which  the  rule,  stated  in  the  first  headnote  might  have  been  ap- 
plied, yet  if  the  court  did  not  have  the  rule  in  mind  and  upon 
some  other  ground  than  an  intentional  disregard  of  it,  reached 
a  conclusion  in  the  solution  of  the  case,  the  same  as  that  which. 
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would  have  been  reached  upon  a  purposed  disregard  of  it,  such 
case  would  not  be  authority  for  the  proposition  that  the  court 
had  abrogated  or  declined  to  enforce  the  rule.  iPoat,  pp,  635- 
636.) 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
P.  H*  Heiskell^  Chancellor. 

Cooper^    Hirsh    &    Cooper,  and  George    Hirsh^  for 
Katzenberger. 

HuNSDON  Cary,  for  Weaver. 


Mk.  JrsTiCB  Neil  delivered  the  opmion  of  the  court. 

On  the  20th  day  of  March,  1900,  Jacob  Gans  died,  leav- 
ing a  will  in  which  he  disposed  of  hjs  property  as  fol- 
lows : 

In  the  first  paragraph  of  his  will  he  gave  to  his  wife, 

Bluma  Gans,  one-half  of  all  of  his  real  and  personal 
property,  absolutely. 

The  second  paragraph  reads  as  follows :  "I  will  that 
the  rest  and  residue  of  my  estate,  real  and  personal, 
shall  be  divided  equally,  share  and  share  alike,  between 
my  said  children,  Gus  M.  Gans,  Solomon  Gans,  and 
Elizabeth  M.  Katzenberger,  and  I  desire  in  making  said 
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<livision  among  them  an  account  may  be  taken  of  any 
and  all  advances  that  I  may  have  made  to  each  np  to  the 
time  of  my  death. 

The  third  paragraph,  after  stating  that  the  two  sons 
of  the  testator  were  in  the  mercantile  business  in  the  city 
of  Little  Rock,  Ark.,  and  that  his  daughter,  Elizabeth, 
lived  in  a  house  in  the  city  of  Memphis  that  belonged  to 
him,  expressed  the  testator's  desire  that  in  the  division 
of  the  estate  the  sons  should  take  the  mercantile  prop- 
erty, and  the  daughter  the  house  and  lot  in  Memphis. 

The  fourth  paragraph  of  the  will  reads  as  follows: 
"In  case  any  of  my  children  herein  named,  shall  die  leav- 
ing a  child  or  children  at  the  time  of  his  or  her  death, 
then  my  will  is  that  the  property  hereby  devised  and  be- 
<iueathed  to  such  child  or  children  so  dying  shall  go  to 
the  surviving  child  or  children  of  such  child  or  children 
so  dying,  and  that  the  rents,  issues,  and  profits  of 
said  property  hereby  devised  and  bequeathed  shall 
be  applied  to  the  support,  maintenance  and  edu- 
cation of  such  surviving  child  or  children  until 
they  become  of  full  age,  at  which  time  said  prop- 
erty shall  go  to  them  equally  and  in  fee  simple,  provided 
that  if  either  of  my  said  sons  shall  die  leaving  a  widow, 
then  my  will  is  that  such  widow  shall  receive  the  income 
of  the  property  devised  and  bequeathed  to  said  sons  dur- 
ing the  time  of  her  widowhood,  the  title  to  said  prop- 
erty remaining  in  the  children  of  such  sons  dying  as 
aforesaid,  and  upon  the  death  or  marriage  of  such 
widow  the  rents,  issues,  and  profits  of  the  property  shall 
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go  to  the  said  child  or  children  of  any  such  son  of  mine 
dying  as  aforesaid. '' 

The  fifth  paragraph  designated  the  widow  as  sole 
executrix^  and  the  sixth  and  last  paragraph  revoked 
other  wills. 

Such  n^otiations  and  settlements  were  had  between 
the  widow  and  her  children  as  that  she  and  the  two  sons 
released  to  Mrs.  Elizabeth  Katzenberger  all  of  their  in- 
terests in  the  house  and  lot  in  Memphis. 

After  Mrs.  Katzenberger  thus  acquired  the  sole  inter- 
est in  the  house  and  lot,  she  and  her  husband,  the  com- 
plainant William  Katzenberger,  contracted  to  sell  this 

» 

property  to  the  defendant,  Dudley  8.  Weaver,  the  con- 
sideration expressed  in  the  contract  being  f  11,000,  but 
|1,500  of  this  was  really  for  the  furniture  in  the  house, 
which  had  already  been  delivered  and  paid  for. 

After  the  contract  was  entered  into,  Mr.  Weaver  de- 
clined to  receive  a  deed  to  the  property,  upon  the  ground 
that  he  could  not  get  a  good  title.  His  objection  to 
the  title  was  that  under  the  fourth  paragraph  of  the  will 
quoted  above,  the  children  of  Mrs.  Katzenberger  and 
also  of  her  two  brothers  took  an  interest  in  the  property. 

Upon  the  foregoing  objection  being  made,  Katzenber- 
ger and  wife  filed  a  bill,  the  original  bill  in  the  present 
case,  for  the  purpose  of  obtaining  a  specific  performance 
of  the  contract,  tendering  with  the  bill  a  deed  duly  ex- 
ecuted by  themselves. 

No  one  was  made  a  defendant  to  this  bill  but  Mr. 

110  Tenn— 40 
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Weaver.  He,  however,  filed  an  answer  and  cross  bill, 
bringing  in  as  defendants  to  the  cross  bill  Bemice  Gans, 
the  daughter  of  Sols  Gans,  Leah,  Rosalin,  and  Jacob 
Gans,  the  children  of  Gus  M.  Gans,  and  Irene  DeYoung 
Hyman  and  William  M.  Katzenberger,  children  of  the 
complainant,  Elizabeth  M.  Katzenberger;  also  Edward 
Hyman,  the  husband  of  the  said  Irene.  He  also  made 
defendants  to  the  cross  bill  the  original  complainants, 
William  Katzenberger  and  his  wife,  the  said  Elizabeth. 
All  of  the  aforesaid  children  were  minors  and  nonres- 
idents of  the  State,  and  were  duly  brought  before  the 
court  by  publication.  A  guardian  ad  litem  was  ap- 
pointed to  represent  the  interests  of  each,  and  he  an- 
swered for  each  of  them.  There  was  an  order  pro  con- 
fesso  taken  against  Edward  Hyman,  who  had  been  le- 
gally brought  before  the  court. 

The  original  complainants,   Katzenberger  and  wife, 

» 

demurred  to  the  cross  bill,  on  the  ground,  among  other 
things,  that  the  above-mentioned  children  were  not 
proper  parties. 

The  chancellor  sustained  the  demurrer,  and  dismissed 
the  cross  bill  on  the  ground  that  the  minor  defendants 
above  mentioned  had  no  interest  in  the  property,  and 
were  improperly  made  defendajits.  He  thereupon  heard 
the  case  upon  the  original  bill  and  answer,  adjudged 
that  the  title  was  good,  and  decreed  a  specific  perform- 
ance as  prayed  in  said  original  bill.  The  defendant 
Weaver  has  appealed,  and  assigned  errors.  The  minors 
have  also  assigned  errors. 
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The  chief  qnestion  to  be  determined  arises  upon  the 
construction  of  the  will. 

For  the  appellant  it  is  insisted  that,  under  a  true  con- 
struction of  the  fourth  paragraph  of  the  above-men- 
tioned will,  the  minor  defendants  to  the  cross  bill  took 
some  kind  of  interest  in  the  property. 

Complainants  in  the  original  bill  deny  that  this  is  the 
trtie  construction,  and  insist,  under  the  authority  of 
Yaughn  v.  Catw,  98  Tenn.,  302,  2  S.  W.  262,  and  Meachr 
am  V.  Oraham,  98  Tenn.,  190,  39  S.  W.,  12,  that  under  a 
true  construction  of  the  said  fourth  paragraph  the  afore- 
said minors,  grandchildren  of  Jacob  Gans,  could  take 
no  interest  except  in  the  event  of  their  respective  par- 
ents dying  before  the  death  of  the  testator,  and  that,  in- 
asmuch as  all  of  Jacob  Oans'  children  survived  him, 
their  estates  became  absolute. 

.  In  Vaughn  v.  Cator,  the  codicil  construed  read  as  fol- 
lows :  ^^For  the  purpose  of  making  a  change  in  the  be- 
quest to  Bazil  Smith;  in  the  event  Bazil  Smith  dies 
without  lawful  issue,  then  the  property  therein  be- 
queathed shall  revert  to  my  estate  and  be  equally  divided 
among  the  other  named  h&irs  in  said  will,  of  which  this 
is  a  codicil."  The  words  "dies  without  lawful  issue^* 
wer6  construed  to  mean  death  during  the  lifetime  of  the 
testator.  Bazil  Smith  survived  the  testator,  and  died 
several  years  after,  without  issue,  his  mother  surviving 
him.  It  was  held  that  upon  the  death  of  the  testator, 
leaving  Bazil  Smith  surviving,  the  estate  of  the  latter 
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became  absolute,  and  upon  his  death  without  issue  his 
mother  took  the  estate  as  his  heir  at  law. 

In  the  case  of  Meacham  v.  Oraham  so  much  of  the  will 
as  is  pertinent  tp  the  present  inquiry  was  as  follows: 
After  giving  an  estate  to  the  testator's  daughter,  Thorn- 
asella,  the  will  proceeded,  ^^In  the  even  of  her  death 
without  liying  children,  her  share  of  the  estate  to  go  to 
my  sons,  John  M.  and  Harry  H.,  equally;  and,  in  case 
either  of  them  shall  be  dead,  leaving  living  children,  then 
to  their  child  or  children."  The  words  "in  the  event  of 
her  death  without  living  children"  were  held  to  mean  in 
the  event  of  her  death  without  living  children,  before  the 
death  of  the  testator ;  and  it  was  further  held  that,  hav- 
ing survived  the  testator,  she  took  the  absolute  estate. 
98  Tenn.,  195,  207,  39  S.  W.,  13. 

It  is  observed  that  in  both  of  these  cases  the  event 
provided  against  was  the  dying  without  child  or  chil- 
dren; and  in  these  cases,  and  the  numerous  authorities 
cited  in  the  latter  opinion,  it  is  indicated  as  a  general 
rule  that,  where  there  is  a  limitation  over  upon  the  dy- 
ing of  one  without  children  or  issue,  without  more,  and 
an  estate  is  given  such  one,  the  words  shall  be  held  to 
import  a  death  in  the  lifetime  of  the  testator. 

As  thus  stated,  the  present  case  does  not  fall  within 
the  scope  of  the  two  cases  referred  to,  inaamuch  as  the 
will  invoved  in  the  present  controversy  involves  the  con- 
tingency of  the  devisees,  and  legatees  of  the  testator,  his 
children,  dying  leaving  children.  This  apparent  diva> 
gence  has  induced  the  citation  on  the  part  of  counsd 
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for  defendant  Weaver,  and  also  on  the  part  of  the  guar- 
dian ad  litem,  of  several  of  our  reported  cases,  which, 
when  cursorily  examined,  seem  to  support  their  conten- 
tion.    These  cases  will  be  presently  considered. 

The  rule  announced  in  Meacham  v.  Orahamy  and  in- 
dicated in  Vaughn  v.  Cator,  is  but  a  particular  expres- 
sion of  a  much  wider  rule  of  construction  applicable  to 
wills. 

In  3  Jarman  on  Wills  (Randolph  &  Talcott^s  Ed.), 
605  [*1564],  it  is  said  that  where  a  bequest  is  made  to  a 
person,  with  a  gift  over  in  case  of  his  death,  a  question 
arises  whether  the  testator  uses  the  words  "in  case  of"  in 
the  sense  of  "at"  or  "from,"  and  thereby  as  restrictive  of 
the  prior  bequest  to  a  life  interest,  that  is,  as  introducing 
a  gift  to  take  effect  on  the  decease  of  the  prior  legatee 
under  all  circumstances,  or  with  the  view  to  create  a  be- 
quest, in  defeasance  of  or  in  substitution  for  the  prior 
one,  in  the  event  of  the  death  of  the  legatee,  in  some  con- 
tingency.  "The  difficulty  in  such  cases,"  continues  the 
author,  "arises  from  the  testator  having  applied  terms  of 
contingency  to  an  event  of  all  others  the  most  certain 
and  inevitable,  and  to  satisfy  which  terms  it  is  necessary 
to  connect  with  death  some  circumstance  in  association 
with  which  it  is  contingent.  That  circumstance  is  nat- 
urally the  time  of  its  happening;  and  such  time,  where 
the  bequest  is  inimediate  (i.  e.,  in  possession),  necessar- 
ily is  the  death  of  the  testator,  there  being  no  other 
period  to  which  the  words  can  be  referred.  Hence  it  has 
become  an  established  rule,  that  where  the  bequest  is 
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simply  to  A.,  and  in  case  of  his  death,  or  if  he  die,  to 
B.,  A.  surviving  the  testator  takes  absolutely.'^  The 
following  cases  are  cited  in  support  of  the  rule:  Low- 
field  V.  Stonehanij  2  Stra.,  1261;  Northey  v.  Burba^e, 
Pre.  Ch.,  471;  HincJcley  v.  Simmons,  4  Ves.,  160;  King  v. 
Taylor,  5  Ves.,  806;  Turner  v.  Moor,  6  Ves.,  556;  Cam- 
bridge V.  Rous,  8  Ves.,  12;  Webster  v.  Hale,  Id.,  410; 
Ommaney  v.  Bevan,  18  Ves.,  291;  Wright  v.  Stevens,  4 
B.  &  Aid.,  574. 

In  Theobald  on  Wills,  p.  336,  the  following  rules  are 
laid  down  for  the  construction  of  such  clauses:  "If 
there  is  an  immediate  gift  to  A.,  and  a  gift  over  in  case 
of  his  death,  or  any  similar  expression  implying  the 
death  to  be  a  contingent  event,  the  gift  over  will  take 
effect  only  in  the  event  of  A/s  death  before  the  testator." 
— citing  Lord  Bindon  v.  Earl  of  Suffolk,  1  P.  Williams, 
96;  Crigan  v.  Baines,  7  Sim.,  40;  Taylor  v.  Stainton,  2 
Jur.  ( N.  S. ) ,  634.  "So,  too,  a  gift  to  several,  and  in  case 
of  the  death  of  either  in  the  lifetime  of  the  others,  or 
other,  was  confined  to  the  death  before  the  testator,  the 
death  of  one  before  the  other  being  a  certain  and  not 
a  contingent  event" — citing  Howard  v.  Howard,  21  B., 
550.  "It  makes  no  difference  that  the  gift  in  case  of  A.'s 
death  is  to  his  children."  Slade  v.  Milner,  4  Mad., 
144 ;  Schenck  v.  Agnew,  4  K.  &  J.,  405.  And  the  rule  ap- 
plies in  devises  of  realty,  as  well  as  in  bequests  of  per- 
sonalty.   Rogers  v.  Rogers,  7  W.  R.,  541. 

Speaking  further  of  the  rule,  Mr.  Jarman  says :  "The 
case  of  Trotter  v.  Williams  ( Pre.  Ch.,  78 ;  2  Eq.  Gases, 
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Al.,  344)  appears  to  have  carried  this  construction  to 
a  great  length.  J.  S.  bequeathed  to  A.  500  pounds,  to 
B.  500  pounds,  and  in  a  like  manner  gave  500  pounds 
apiece  to  five  others,  and,  if  any  died,  then  her  legacy, 
and  also  the  residue  of  his  personal  estate,  to  go  to  such 
of  them  as  should  be  then  living,  equally  to  be  divided 
betwixt  them  all.  The  court  held  that  these  words  re- 
ferred to  her  dying  before  the  testator,  so  that  the  death 
of  any  of  the  legatees,  after  would  not  carry  it  to  the  sur- 
vivors. The  word  ^then^  seemed  to  present  some  dif- 
ficulty in  the  way  of  the  construction  adopted  in  this 
case.  It  followed  immediately  after  the  reference  to  the 
death  of  the  legatee,  and  might  with  great  plausibility 
have  been  held  to  refer  to  that  event  whenever  it  should 
happen,  for  a  testator  could  hardly  intend  to  make  ex- 
istence at  a  period  anterior  to  his  own  death  a  necessary 
qualification  of  a  legatee.  This  case  exhibits  the  ex- 
treme point  to  which  the  construction  in  that  direction 
has  been  carried." 

Numerous  other  illustrations  might  be  given  from  the 
cases  referred  to  in  the  text  of  Jarman,  and  in  the  notes  , 
of  the  edition  referred  to,  but  the  foregoing  will  sufftce. 
It  is  clear,  on  comparing  the  fourth  paragraph  of  the 
will  of  Jacob  Qans  with  the  rule  above  announced,  that 
the  former  falls  within  the  terms  of  the  latter,  and  is 
controlled  by  it. 

But,  before  leaving  the  subject,  we  shall  say  a  few 
words  in  explanation  of  the  cases  in  our  own  reports 
referred  to  by  counsel  as  being  in  contravention  of  the 


632  TENNESSEE  REPORTS.  [Vol.  110 

Katzenberger  ▼.  Weaver. 

rule.  Before  referring  to  these  cases,  however,  it  is  nec- 
essary that  we  should  note  the  following  qualifications 
of  the  rule:  Mr.  Jarman  says:  '^But  although,  in  the 
case  of  an  immediate  gift,  it  is  generally  true  that  a 
bequest  over,  in  the  event  of  the  death  of  the  preceding 
l^atee,  refers  to  that  event  occurring  in  the  lifetime  of 
the  testator,  yet  this  construction  is  only  made,  ex  ne- 
cessitate ret,  from  the  absence  of  any  other  i)eriod  to 
which  the  words  can  be  referred,  as  a  testator  is  not 
supposed  to  contemplate  the  event  of  himself  surviving 
the  object  of  his  bounty ;  and  consequently,  where  there 
is  another  point  of  time  to  which  such  dying  may  be  re- 
ferred (as  obviously  is  the  case  where  the  bequest  is  to 
take  effect  in  possession  at  a  period  subsequent  to  the 
testator's  decease),  the  words  in  question  are  considered 
as  extending  to  the  event  of  the  legatee  dying  in  the  in- 
terval between  the  testator's  decease  and  the  period  of 
vesting  in  possession."  It  is  elsewhere  shown  in  the  text 
that  qualifying  expressions  used  in  the  will,  or  attendant 
circumstances  proven,  may  suffice  to  make  the  words 
under  consideration  refer  to  death  at  any  period.  Sundry 
illustrations  are  given  in  the  text,  but  we  need  not  in- 
cumber this  opinion  with  them.  With  the  principle  in 
view,  we  shall  now  examine  the  cases  referred  to. 

Alston  V.  Davis,  2  Head,  268,  could  in  no  event  apply. 
The  clause  of  the  will  there  referred  to  contains  direc- 
tions to  the  executors,  and  hence,  of  necessity,  referred 
to  a  date  after  the  testator's  death,  when  the  executor's 
would  be  in  the  discharge  of  their  duties. 
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In  Cowan,  McClung  &  Co.  v.  Wells,  6  Lea,  682,  the 
clause  under  examination  read  as  follows:  ^^I  direct 
that  should  mv  son  Luther  P.  Wells  die  without  heirs, 
then  and  in  that  case,  the  property  that  I  have  hereby 
given  to  him  shall  be  equally  divided  between  my  three 
daughters,  Linda  Lane,  Louisa  Nash,  and  Lavena  Mil- 
ler." Construing  this  clause,  the  court  said:  "If  the 
contingency  happens,  the  limitation  over  in  favor  of  the 
sisters  takes  effect;  if  it  does  not  happen,  the  absolute, 
gift  to  the  first  taker  remains  undisturbed;  and  in 
neither  event  do  the  children  of  Luther  F,  take  any  in- 
terest under  the  will.'^ 

The  will  in  the  case  referred  to  came  up  for  construc- 
tion after  the  death  of  the  testator,  and  the  court  and 
counsel  seem  to  have  tacitly  regarded  the  matter  from 
the  standpoint  of  the  then  existing  status,  and  to  have 
assumed  without  stating  the  point,  that  the  death  re- 
ferred to  was  death  after  the  death  of  the  testator. 
There  may  have  been  and  we  must  infer  that  there  were 
other  parts  of  the  will,  not  stated  in  the  opinion,  which 
made  the  point  clear,  only  a  small  portion  of  the  will 
being  set  out  The  rule  of  construction  which  we  have 
under  consideration  in  the  present  case  was  not  referred 
to  in  any  way,  and  does  not  seem  to  have  been  in  the 
mincl  of  the  court,  or  of  the  judge  delivering  the  opin- 
ion, at  the  time.  If  there  was  nothing  in  other  parts 
of  the  will  explaining  the  language  used,  or  no  circum- 
stances shown  indicating  that  the  testator  had  in  mind 
a  death  subsequent  to  his  own,  it  would  seem  that  this 
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case  should  have  been  decided  differently,  according  to 
the  principle  recognized  and  enforced  in  the  later  cases 
of  Vaughn  v.  Cator,  supra,  and  Meacham  v.  Graham, 
supra ;  yet,  on  the  assumption  that  a  death  after  the  tes- 
tator's death  was  indicated  by  other  expressions  in  the 
will,  the  proper  legal  consequences  were  deduced,  and 
the  case  was  correctly  decided.  However,  as  the  rule  of 
construction  under  examination  in  the  present  case  was 
not  considered  in  Coxoan,  McClung  &  Co.  v.  Wells,  that 
case  cannot,  as  pointed  out  below,  be  taken  as  an  author- 
ity against  the  rule. 

In  Hottell  V.  Browder,  13  Lea,  676,  it  appears  that  the 
will  was  executed  when  the  testator  was  very  low,  was 
unable  to  sit  up,  never  expected  to  recover^  and  in  fact 
was  upon  his  deathbed;  and  his  daughters  were  strong 
and  healthy.  These  facts  were  sufficient  to  negative  the 
construction  that  the  testator  referred  to  his  daughters 
dying  before  his  death,  and  to  give  to  the  expression 
"in  case  of  the  death  of  either  of  my  daughters"  (the 
cause  being,  "and  in  case  of  the  death  of  either  of  my 
said  daughters  above  named,  then  my  will  is  that  all  the 
part  of  my  estate  which  I  hereby  give  to  her  shall  go  and 
descend  to  her  children")  the  general  meaning  of  death 
at  any  time.    And  it  was  so  held  in  that  case. 

In  Stovall  V.  Austin,  16  Lea,  700,  704,  705,  it  ap- 
peared that  the  codicil  was  made  two  days  before  the 
death  of  the  testator ;  also  that  the  language  used  in  the 
codicil,  which  was  the  portion  of  the  will  under  con- 
struction, was  that,  in  the  event  of  the  death  of  testator's 
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daughter  or  daughters  leaving  a  child  or  children,  "such 
child  or  children  shall  succeed  to  and  take  all  the  rights 
of  its  or  their  mother,"  etc.  The  words  "succeed  to  and 
take^'  indicated  that  the  testator  was  looking  to  a  time 
beyond  his  death,  and  that  the  words  "in  the  event  of 
the  death  of  either  of  my  said  daughters"  should  bear 
the  general  meaning  of  death  at  any  time. 

In  Armstrong  v.  Douglass^  89  Tenn.,  219,  14  S.  W., 
604,  10  L.  R.  A.,  85,  no  reference  to  the  rule  under  con- 
sideration in  the  present  case  was  made.  The  court  was 
considering  another  rule  altogether  —  the  rule  against 
perpetuities.  However,  it  seems  to  have  been  assumed 
in  that  case  that  the  language  was  broad  enough  to  cover 
death  at  any  time,  either  before  or  after  the  testator^s 
death.  And  manifestly  this  assumption  was  correct,  as 
will  be  seen  from  reading  the  fourteenth  and  fifteenth 
clauses  together  of  the  will  there  copied.  When  so  taken 
together  they  show  beyond  controversy  that  the  testator 
was  referring  to  a  period  beyond  his  death. 

As  already  intimated,  in  none  of  the  cases,  except  in 
Hottell  V.  Browder,  was  the  rule  referred  to  in  the  pres- 
ent case  considered,  or  apparently  at  all  in  the  mind  of 
the  court  at  the  time.  We  sliall  add  the  observation 
that,  although  a  case  should  be  found  presenting  a  state 
of  facts  to  which  the  rule  might  have  been  applied,  yet 
if  the  court  did  not  have  the  rule  in  mind,  and,  upon 
some  other  ground  than  an  intentional  disregard  of  it, 
reached  a  conclusion,  in  the  solution  of  the  case,  the 
same  as  that  which  would  have  been  reached  upon  a  pur- 
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posed  disregard  of  it,  such  case  would  not  be  authority 
for  the  proposition  that  the  court  had  abrogated  or  de- 
clined to  enforce  the  rule. 

Recurring  now  to  the  case  in  hand,  we  have  already 
indicated  the  construction  which  we  think  the  will 
should  bear.  It  remains  to  state  that  we  are  of  the 
opinion  that  the  children  of  Mrs.  Eatzenberger  were 
proper  parties,  and  the  demurrer  to  the  cross  bill  should 
not  have  been  sustained  on  the  ground  that  they  were 
not  proper  parties.  The  cross  complainant  had  the 
right  to  bring  them  before  the  court  for  the  purpose  of 
settling  their  claims,  and  thereby  removing  any  doubt 
that  might  be  cast  upon  his  title.  Of  course,  the  ques- 
tion of  construction  could  have  been  settled  with  no 
one  before  the  cour^  except  the  original  complainants 
and  the  defendant.  Weaver;  but  the  decree  would  not 
have  been  binding,  as  res  adjudicata,  on  the  children, 
We  do  not  think  that  the  childi'en  of  the  two  brothers 
of  Mrs.  Katzenberger  were  proper  parties,  as  under  a 
true  construction  of  the  will  they  could  in  no  event  take 
thereunder  the  property  devised  to  Mrs.  Katzenberger; 
but,  as  there  was  no  demurrer  directed  specially  to  their 
status  before  the  court,  they  will  have  to  .reniain  in  the 
cause  until  the  final  decree. 

No  final  decree  granting  a  specific  performance  can  be 
entered  in  this  court,  owing  to  the  fact  that  the  cross 
bill  is  before  the  court  on  the  demurrer  of  the  original 
complainants.  All  that  can  be  done  here  is  to  enter  a  de- 
cree construing  the  will  in  the  manner  above  directed, 
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and  remand  the  cause  for  issue  on  the  cross  bill,  and 
other  proceedings  looking  to  a  final  decree  settling  the 
rights  of  the  parties. 
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1116     ^' 

•fii7  54§  J.  B.  Babnum  v.  E.  B.  Lb  MASTEtt. 

{Jackson.    April  Term,  1903.) 

1.  8BPA&ATB  XSTATB.  Created  by  husband's  gilt  of 
sonalty  to  wife. 
It  has  long  been  the  established  rule  in  this  State  that  transfers 
and  gifts  of  personal  property  made  by  husband  to  his  wife» 
without  words  to  that  effect,  by  implication,  and  as  a  matter  of 
law.  Tests  in  the  wife,  a  technical  separate  estate  In  the  prop- 
erty so  transferred.     {Post,  pp.  642-646.) 

Cases  cited  and  approved:  Powell  y.  PoweU,  9  Hum.,  486;  Mc- 
Campbell  y.  McCampbell,  2  Lea,  664;  Sherron  y.  Hall,  4  Lea» 
500;  Templeton  y.  Brown,  86  Tenn.,  55;  Cari>enter  y.  fYanklln, 
89  Tenn.,  142;  Snodgrass  y.  Hyder,  96  Tenn.,  575. 

8.  SAME.  Oreation  of  seperate  estate  in  land  by  husband's  con-- 
▼eyance  to  wife. 
A  conveyance  of  lands  made  by  husband  to  his  wife  in  the  usual 
form,  without  any  words  indicating  an  intention  to  do  so,  by 
necessary  implication,  and  as  a  matter  of  law,  vests  in  the  wife 
a  technical  separate  estate  In  the  premises  conveyed.  The  con- 
veyance in  this  case,  reciting  a  consideration  of  love  and  affec- 
tion, was  in  consideration  of  an  antenuptial  contract,  but  this 
was  not  considered  essential  to  the  creation  of  the  separate 
estate.    (Post,  pp.  640-663.) 

Cases  cited  and  approved:  McMillan  v.  Peacock,  67  Ala.,  127; 
Helmetag  v.  Frank,  61  Ala.,  69;  Kimbrough  v.  Klmbrough,  9^ 
Qa.,  134;  Whitten  v.  Whitten,  S  Cush.  (Mass.),  199;  Bayers  v. 
Wall,  26  Orat,  373;  Garland  v.  Pamplln,  32  Grat,  814;  Leake  v. 
Benson,  29  Qrat.,  156;  Dening  y.  Williams,  26  Conn.,  281;  Steel 
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V  .Steel,  36  N.  C,  462;  Sims  ▼.  Ricketts,  35  Ind.,  181;  Haines  ▼. 
Haines,  64  111.,  77;  Smith  v.  Seiberllng,  36  Fed.  Rep.,  677;  Mara- 
man  y.  Maraman,  4  Mete.  (Ky.),  84;  Callahan  y.  Houston,  78 
Tex.,  494;  Story  y.  Marshall,  24  Tex.,  806;  Putnam  y.  Bicknell^ 
18  Wis.,  333. 

Cases  Cited,  approyed  and  distinguished:  Murdock  y.  Railroad,  7 
Bax.,  672;  Vick  y.  Oower,  92  Tenn.,  391. 

3.  SAMB.    Oonveyed  by  wile  with  priyy   examination  without 
Joinder  of  husband. 

A  wife  invested  with  a  separate  estate  In  land  may,  without  the 
consent  or  Joinder  of  her  husband,  conyey  the  same  by  deed 
with  proper  priyy  examination,  and  her  such  deed  is  yalid  and 
efCectiye  to  yest  in  her  grantee  a  good  title  to  the  property, 
free  from  all  marital  or  other  rights  of  her  husband.  iPost, 
pp.  640-641,  663-664.) 

4.  ANTBNTJPTIAI^   CONTRACTS.    Marriage  is  a  valuable  con- 
sideration to  support. 

Consideration  of  marriage  is  a  valuable  consideration,  and  is  suf- 
ficient, by  all  the  authorities,  to  support  a  settlement  by  the 
husband  upon  his  wife,  where  made  in  pursuance  of  an  ante- 
nuptial contract    '{Post,  p.  646.) 

Cases  cited  and  approved:  Nelson  y.  Trigg,  2  Tenn.  Cases,  646; 
Spurlock  y.  Brown,  91  Tenn.,  241. 


FROM  SHELBY. 


Appeal  from  Chanery  Court  of  Shelby  County, —  F. 
H.  Heiskell^  Chancellor. 
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Smith  &  Trbzbyant^  for  complainant. 

Frank  P.  Poston  and  J.  W.  Canada,  for  defendants. 


Mb.  JusTiCB  Shields  delivered  the  opinion  of  the 
court- 

The  question  for  determination  in  this  case  is  whether 
a  conveyance  of  lands  made  by  a  husband  to  his  wife, 
in  the  usual  form,  without  any  words  indicating  an  in- 
tention to  do  so,  has  the  effect  in  law,  ew  propria  vigore, 
to  create  a  technical  separate  estate  in  the  wife. 

The  facts  necessary  to  be  stated  are  these:  Com- 
plainant, J.  H.  Barnum,and  defendant  Clara  S.  Barnum 
are  husband  and  wife,  without  issue  of  their  marriage. 
J.  H.  Bamum,  on  December  2, 1895,  in  consideration  of 
an  antenuptial  contract  conveyed  to  his  wife,  Clara  S. 
Barnum,  certain  valuable  lands  lying  in  Shelby  county, 
near  Memphis,  the  conveyance  being  in  the  usual  form, 
without  any  words  indicating  an  intention  to  create  a 
separate  estate,  reciting  a  consideration  of  love  and  af- 
fection, and  containing  covenants  of  seisin  and  general 
warranty. 

Clara  S.  Barnum,  without  the  consent  or  joinder  of 
her  husband,  J.  H.  Barnum,  November  7, 1902,  conveyed 
by  deed  with  proper  privy  examination,  for  a  valuable 
consideration,  a  portion  of  these  lands  to  the  defendant 
E.  B.  Le  Master.  Complainant  filed  his  bill  November  14, 
1902,  charging  that  Mrs.  Bamum  had  only  a  general  es- 
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tate  in  said  lands,  and  could  not  sell  and  convey  them 
without  him  jo'ining  in  the  conveyance,  and  that  the 
deed  made  by  her  was  void,  and  a  cloud  upon  his  mari- 
tal rights  in  the  premises.  The  prayer  is  that  the  con- 
veyance be  declared  void,  canceled  and  surrendered,  and 
E.  B.  Le  Master  be  enjoined  from  taking  possession  of 
the  property.  This  relief  was  granted  by  the  chancel- 
lor, and  a  decree  pronounced  in  accordance  with  the 
prayer  of  the  bill,  from  which  the  defendants  have  ap- 
pealed and  assigned  errors. 

Complainant,  as  stated,  contends  that  the  defendant 
Clara  S.  Bamum  had  only  a  general  estate  in  the  lands ; 
that  by  virtue  of  his  marital  rights  he  has  the  right  to 
the  possession  of  them  during  their  joint  lives,  and  that 
she  can  not  sell  or  convey  them  during  that  period  with- 
out his  joining  in  the  conveyance,  and  therefore  the  sale 
and  conveyance  made  by  her  to  E.  B.  Le  Master  is  a  nul- 
lity, and  a  cloud  upon  his  title.  While  the  insistence  of 
the  defendant  is  that  the  conveyance  to  Mrs.  Barnum, 
being  one  from  husband  to  wife,  by  necessary  implica- 
tion and  operation  of  law  created  and  vested  in  her  sep- 
arate estate  in  the  lands  conveyed,  notwithstanding  the 
entire  absence  of  any  words  evidencing  such  intention, 
and  which  are  necessary  in  transfers  of  personal  and 
conveyances  of  real  property  by  strangers  to  married 
women  in  order  to  create  such  an  estate;  and  that  the 
conveyance  made  to  E.  B.  Le  Master  vests  in  him  a  valid 
title,  free  from  any  and  all  claims  of  her  husband. 

110  Tenn— 41 
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It  has  long  been  the  established  rule  in  this  State  that 
transfers  of  personal  property  made  by  a  husband  to  his 
wife  without  words  to  that  effect,  by  implication  and  as 
a  matter  of  law  vests  in  the  wife  a  technical  separate  es- 
tate in  the  thing  transferred,  but  we  have  no  reported 
case  involving  a  conveyance  of  real  estate  in  which  the 
doctrine  has  been  invoked.  We,  however,  can  see  no 
reason  why  a  distinction  should  be  made  in  this  respect 
between  transfers  of  personal  property  and  conveyances 
of  real  estate.  The  reasons  given  in  support  of  the  rule 
as  applied  to  personal  property,  the  chief  of  which  is 
that  the  transfer  is  without  beneficial  effect,  and  abort- 
tive,  unless  a  separate  estate  is  vested,  apply  with  equal 
force  to  conveyances  of  lands.  This  fully  appears  from 
a  review  of  our  cases  involving  sales  and  gifts  of  person- 
al property  by  husbands  to  their  wives.  The  earliest  of 
these  cases  is  that  of  Powell  v.  Powell,  9  Humph.,  486, 
where  a  sale  of  four  slaves,  made  bv  Robt.  Powell  to  his 
wife,  Mary  L.  Powell,  for  a  valuable  consideration,  was 
in  issue.  Judge  Turley,  for  the  court,  in  this  case  says : 
"We  have  seen  that  though,  by  the  common  law,  a  mar- 
ried woman  could  not  have  and  hold  property  to  her  sep- 
arate use,  yet  equity  has  so  far  qualified  this  as  to  i>ermit 
her  to  take  and  enjoy  property  to  her  separate  use,  when 
it  is  given  to  her  to  that  intent.  But  equity  has  done 
this  with  timidity,  for  it  holds  that  each  claim  on  the 
part  of  a  married  woman,  being  against  common  right, 
and  it  being  a  presumption  of  law  that  the  property 
which  she  becomes  the  owner  of  is  her  husband's,  a  trust 
by  which  it  is  to  be  secured  to  her  separate  estate  free 
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from  his  marital  rights  should  very  distinctly  express  that 
intention.  It,  however,  holds,  it  to  be  immaterial  in  what 
form  or  phrase  a  trust  of  that  nature  is  described,  tech- 
nical language  not  being  deemed  necessary,  and  it  being 
only  required  that  the  intention  of  the  gift  shall  appear 
manifestly  to  be  for  the  i^ife's  separate  enjoyment,  and 
in  bar  of  the  husband's  rights.  This  is  unquestionably 
the  law  in  relation  to  gifts,  devisees,  or  settlements  made 
in  favor  of  married  women  by  third  persons,  and  gifts 
and  voluntary  settlements  made  after  the  marriage  by 
the  husband,  though  that  is  not  so  clear.  But  is  this 
principle  applicable  to  the  cases  of  purchases  made  by 
the  wife  from  the  husband  for  a  good  and  valuable  con- 
sideration paid  him  by  her  out  of  her  estate  which  has 
already  been  settled  to  her  separate  use  and  mainte- 
nance? I  think  not,  because,  in  the  first  place,  the  reason 
by  which  such  direct  expression  is  regarded  when  gifts 
are  made  to  the  wife,  as  we  have  just  seen,  is  because  in 
contemplation  of  law,  all  gifts  of  property  to  the  wife 
are  gifts  to  the  husband,  and  that  any  other  intendment 
is  in  violation  of  his  rights.  But  such'is  not  the  case 
when  he  himself  sells  and  conveys  property  to  his  wife 
for  a  valuable  consideration  paid  him  out  of  her  separate 
estate.  In  such  case  there  is  and  can  be  no  intendment 
in  favor  of  his  rights  to  the  property  thus  conveyed,  and 
it  is  absurd  to  talk*  about  such  a  conveyance  being 
against  his  common  right;  for  it  is  impossible  to  hold, 
with  regard  to  intention,  that  a  sale  of  property  by  the 
husband  to  the  wife  for  a  valuable  consideration,  paid 
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him  out  of  her  own  private  estate,  can  have  any  other 
design  than  the  separate  use  and  benefit  of  the  wife. 
The  husband  parts  from  his  interest  by  his  conveyance, 
and,  if  the  operation  of  the  conveyance  be  to  vest  the 
property  in  the  wife  for  his  benefit  and  use,  and  he  be 
immediately  remitted  to  all  of  his  original  rights,  then 
this  whole  transaction  is  a  farce,  and  the  law,  in  permit- 
ting such  contracts,  has  placed  itself  in  a  very  ridicu- 
lous position." 

In  McCamphell  v.  McCamphell,  2  Lea,  664,  31  Am., 
Eep.,  623,  the  court,  citing  with  approval  the  Powell 
Case,  says :  "A  consideration  passing  from  the  wife  will 
sustain  a  direct  conveyance  of  the  property  by  the  hus- 
band to  her,  and  the  very  nature  of  the  transaction  will 
fix  the  property,  even  if  personalty,  with  a  trust  for  the 
separate  use  of  the  wife,  without  any  words  to  that  ef- 
fect." 

In  SheiTon  v.  Hall,  4  Lea,  500,  it  is  said :  "But  the 
gift  was,  in  effect,  as  if  the  husband,  for  a  valuable  con- 
sideration, had  made  the  conveyance  to  the  wife,  in 
which  case  the  transaction,  from  its  verv  nature  would 
confer  a  separate  estate,  without  express  words." 

In  Templeton  v.  Brown,  86  Tenn.,  55,  5  S.  W.,  441,  the 
court  says :  "The  intention  to  create  a  sg)arate  estate 
must  clearly  appear  either  by  express  terms  or  by  nec- 
essary implication ;  otherwise  the  niaritial  rights  of  the 
husband  will  attach.  When  the  gift  is  from  a  stranger, 
the  intention  must  usually  appear  from  the  express  lan- 
guage of  the  donor  in  terms  creating  such  an  estate; 
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otherwise  the  rights  of  the  husband  will  not  be  excluded. 
But  where  the  gift  is  from  the  husband,  the  intention  to 
exclude  himself  is  inferred  from  the  circumstances  of 
thecase  and  the  situation  of  the  parties,  without  the  use 
of  the  express  words  that  would  be  required  where  a 
third  person  is  the  donor" — citing  1  Bishop  on  Married 
Women,  section  119 ;  Story's  Eq.,  section  1373 ;  Perry  on 
Trusts,  639. 

In  Carpenter  v.  Franklin,  89  Tenn.,  142, 14  S.  W.,  484, 
it  is  said :  "An  agreement  that  the  gift  of  the  husband 
to  the  wife  shall  be  to  her  separate  use  arises,  from  the 
very  necessity  of  the  case,  else  the  gift  would  be  ineffect- 
ual. A  gift  to  the  wife  of  her  own  earnings,  either  from 
her  labor  as  for  sewing,  or  from  the  profits  of  her  board- 
ers, or  of  her  savings  from  money  furnished  her  for  her 
own  personal  expenses  or  her  household  expenses,  may 
be  made  out  by  circumstances,  and,  A\'Jien  so  made  out, 
is  as  effectual  as  if  proven  by  express  contract.  Espec- 
ially does  the  implication  of  gift  to  her  sole  and  sepa- 
rate use  arise  when,  as  in  this  case,  the  wife,  with  the  as- 
sent of  the  husband,  loaned  out  such  earnings  and  sav- 
ings in  her  own  name,  taking  title  to  herself." 

In  Snodgrass  v.  Hyder,  95  Tenn.,  575,  32  S.  W.,  764, 
the  court  again  holds  as  follows :  "A  direct  gift  by  the 
husband  to  the  wife,  during  coverture,  of  money  or  other 
personaltv,  creates,  by  necessary  implication,  a  separate 
estate  in  the  wife,  and  likewise  a  gift  of  earnings  or  sav- 
ings  may  be  shown  by  circumstances,  and,  w^hen  so 
shown,  is  as  effectual  as  if  proven  by  express  contract 
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citing  Pomeroy's  Equity,  section  1100.  It  seems  to 
be  taken  for  granted  by  the  court  in  these  and  all  other 
cases  that  the  rule  is  the  same  in  relation  to  both  per- 
sonal and  real  estate. 

Some  stress  in  the  earlier  cases  appears  to  be  laid 
upon  the  fact  that  a  valuable  consideration  was  paid  by 
the  wife  to  the  husband,  but  in  the  later  ones  the  doc- 
trine is  applied  without  question  to  gifts  from  the  hus- 
band. This  conveyance,  however,  was  made  in  consider- 
ation of  marriage,  which  is  a  valuable  consideration, 
and  held  to  be  sufficient  to  support  a  settlement  by  the 
husband  upon  his  wife  by  all  the  authorities.  Nelson  v. 
Trigg,  2  Tenn.  Cas.,  645 ;  Spurlock  v.  Broxcn,  91  Tenn., 
241,  257,  18  S.  W.,  868. 

While  as  stated,  this  doctrine  has  not  been  heretofore 
applied  in  this  State  in  any  reported  case  to  a  convey- 
ance of  real  estate  made  by  a  husband  to  his  wife,  it  has 
been  bv  the  courts  of  last  resort  in  a  number  of  other 
States,  and  an  examination  of  the  opinions  of  those 
courts  will  show  that  the  same  reasons  advanced  in  our 
cases  for  the  creation  of  a  separate  estate  in  transfers 
of  personalty  are  there  given  to  support  the  application 
of  ( he  rule  to  conveyances  of  land. 

The  ca&e  of  McMillan  v.  Peacock,  57  Ala.,  127,  is  very 
much  in  point.  In  the  opinion  Chief  Justice  Brickell, 
ftpeaking  for  the  court,  it  is  said :  "To  the  creation  of 
the  equitable  separate  estate  no  particular  form  of 
words,  no  technical  expressions,  are  necessary.  A  clear 
unequivocal,  intention  to  exclude  all  marital  rights  of 
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the  husband  to  secure  to  the  wife  the  separate,  exclusive 
enjoyment  of  the  estate,  manifested  by  the  terms  of  legal 
operation,  is  sufficient  If  the  grant  or  conveyance  is 
made  by  a  stranger,  the  intent  to  exclude  the  right  of  the 
husband  and  vest  in  the  wife  the  entire  exclusive  inter- 
est must  be  expressed  in  clear  t^rms.  It  cannot  rest 
on  conjecture  or  implication.  A  conveyance  by  the  hus- 
band to  a  trustee  for  the  use  of  the  wife,  is  necessarily, 
for  the  separate  and  exclusive  use  of  the  wife;  otherwise 
it  would  be  vain  and  inoperative. 

"A  gift  or  conveyance  made  by  the  husband  directly  to 
the  wife,  during  coverture,  at  common  law  is  void,  aa  are 
all  contracts  made  between  husband  and  wife.  Courts 
of  equity  have  long  been  accustomed  to  support  and 
maintain  such  gifts  and  conveyances,  when  not  in  fraud- 
ulent, as  to  creditors.  The  necessity  for  creating  in  the 
wife  a  separate  estate,  vesting  in  her  the  entire,  exclusive 
interest,  is  apparent,  since  otherwise  the  transaction, 
which  was  intended  to  have  some  effect,  can  have  none  in 
law  or  equity.  And,  further,  all  that  is  necessary  to  the 
creation  of  an  equitable  separate  estate  is,  as  we  have 
seen,  a  clear  and  unequivocal  manifestation  and  decla- 
ration of  the  intention  to  relinquish  his  own  rights,  and 
to  clothe  the  wife  with  them ;  and  that  intention  a  court 
of  equity  will  carry  into  effect." 

The  case  of  Helmetag  v.  Frank,  61  Ala.,  69,  in  which 
the  opinion  was  also  delivered  by  Brickell,  C.  J.,  is  to 
the  same  effect  It  is  there  said :  "We  regard  it  as  the 
settled  law  of  this  State  that  a  gift  by  husband  to  the 
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wife  of  property,  real  op  personal,  creates  in  the  wife 
an  equitable  estate.  Property  thus  acquired  by  the  wife 
is  not  within  the  influence  and  operation  of  the  statutory 
provisions  which  create  separate  estates." 

In  the  case  of  Kimhrough  v.  Kimhrough,  99  Ga.,  134, 
25  S.  E.,  176,  the  supreme  court  of  Georgia  holds: 
"Where  a  husband,  with  his  own  money,  purchased  and 
paid  for  a  home,  and  deliberately  and  intentionally  had 
the  same  conveyed  to  his  wife,  with  no  understanding 
or  agreement  that  he  was,  in  any  event,  to  have  an  in- 
terest in  the  title,  the  transaction  amounted  to  a  gift 
from  the  husband  to  the  wife,  and,  as  between  them,  the 
property  became  absolutely  her  separate  estate.  Where 
the  husband  and  wife  had  joint  possession  of  the  prop- 
erty thus  conveyed,  and  after  they  had  lived  together 
thereon  for  a  time  she  was  forced,  by  mistreatment  and 
cruelty  on  his  part,  to  leave  the  premises,  and  he  re- 
mained in  possession,  he  was,  in  law,  her  tenant  at  suf- 
ferance, and  upon  his  refusing  to  surrender  possession 
to  her  when  demanded  it  was  her  right  to  sue  out  a  dis- 
possessory  warrant  for  the  purpose  of  ejecting  him." 

In  the  case  of  Whitten  v.  Whitten,  3  Gush.  (Mass.), 
199,  which  was  the  case  w^here  land  was  purchased  by 
the  husband  with  his  money,  and  the  title  taken  in  his 
wife,  the  court  says :  "Where  the  husband  himself  makes 
a  grant  or  gift  to  the  wife,  the  intention  to  relinquish  his 
own  rights  in  favor  of  the  wife,  and  thus  to  give  her  a 
separate  property  or  interest,  is  necessarily  and  most 
clearly  and  unequivocally  manifested  and  declared." 
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In  the  case  of  Supers  v.  Wall,  26  Grat.,  373,  21  Am. 
Rep.,  303,  the  court  says :  "It  seems  to  be  well  settled 
that  express  words  are  not  necessary  to  create  a  separate 
estate  in  a  deed  from  the  husband  to  his  wife.  The  law 
attaches  to  absolute  deeds  and  transfers  a  full  aliena- 
tion of  the  entire  interest  of  property,  so  far  as  the 
alienation  is  permitted  by  the  principles  of  law  and 
equity." 

In  Garland  v.  Pamplin,  32  Grat.,  314,  it  is  held :  "The 
general  rule  is  that  a  conveyance  by  the  husband  di- 
rectly to  his  wife,  although  void  at  law,  or  to  a  third 
person  for  her  benefit,  is  construed  as  operating  to  her 
separate  use;  and  the  reason  assigned  is  that  the  con- 
veyance otherwise  would  be  wholly  inoperative." 

A  case  in  point  is  Leake  v.  Benson,  29  Grat.,  156,  in 
which  it  is  held :  "Where  the  conveyance  is  by  the  hus- 
band to  the  wife,  as  a  general  rule  it  will  be  construed 
as  operating  to  her  separate  use,  although  no  such  words 
are  used  as  would  be  pecessary  to  create  a  separate 
estate  in  conveyance  by  a  stranger.  The  reason  is  said 
to  be  that  otherwise  the  conveyance  would  be  wholly 
inoperative." 

In  Denting  v.  Williams ,  26  Conn.,  231,  68  Am.  Dec, 
386,  the  court  discusses  this  question,  and,  citing  a  large 
number  of  authorities,  thus  lays  down  the  rule:  "Un- 
doubtedly the  cases  all  of  them  import  that  the  wife  is 
to  take  to  the  exclusion  of  the  husband.  But  this  is 
to  be  inferred  from  the  fact  that  it  is  a  bona  fide  gift 
from  the  husband  to  the  wife.     If  this  is  not  irrevoc- 
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ably  to  her  separate  estate,  the  transaction  has  no  mean- 
ing, for  no  one  pretends  that  a  l^al  title  passed  to  her. 
We  cannot  believe  that  the  husband,  in  order  to  be  irre- 
vocably bound,  must  use  language  to  that  effect,  or  cov- 
enant that  he  will  not  resume  or  sell  the  thing  that  he 
has  given  to  his  wife.  When  a  stranger  gives  to  a  wife, 
it  is  true  that  words  of  exclusiveness  are  necessary,  for 
otherwise  the  unity  of  husband  and  wife  would  carry 
to  the  husband  alone  a  gift  of  personal  property  to  the 
wife;  but  when  the  husband  himself  gives  to  the  wife 
it  cannot  be  necessary,  and  we  are  confident  that  no 
case  can  be  found  which  upholds  such  a  doctrine." 

The  cases  of  Steel  v.  Steel,  36  N.  C,  452 ;  Sims  v. 
Rickets,  35  Ind.,  181,  9  Am.  Rep.,  679 ;  Haines  v.  Haines, 
54  111.,  77;  Smith  v.  Seiherling  (0.  C),  35  Fed.,  677; 
Maraman  v.  Maraman,  4  Mete.  (Ky.),  84;  Callahan  v. 
Houston,  78  Tex.,  494, 14  S.  W.,  1027 ;  Story  v.  Marshall, 
24  Tex.j  305,  76  Am.  Dec,  106 ;  Putnam  v.  Bicknell,  18 
Wis.,  333 — ^are  in  line  with  those  from  which  we  have 
quoted,  and  fully  sustain  the  view  we  have  taken  of  the 
question. 

These  are  all  cases  decided  by  courts  of  the  highest 
authority,  and  would  seem  to  be  conclusive  of  the 
matter. 

Counsel  for  the  complainant  rely  upon  the  fact  that 
we  have  no  case  in  which  this  doctrine  has  been  applied 
to  conveyances  of  lands  in  Tennessee.  But  they  have 
been  unable  to  produce  a  case  either  in  this  or  any  other 
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jurisdiction  where  a  court  has  refused  to  apply  it  to  such 
conveyances.  In  every  case  called  to  our  attention, 
where  it  has  been  invoked,  the  rule  has  been  applied  and 
enforced.  The  question  was  not  made  or  considered  in 
the  cases  of  Murdoch  v.  Railroad  Co.,  7  Baxt,  572,  and 
Vick  V.  Qoioei%  92  Tenn.,  391,  21  S.  W.,  677,  and  they  do 
not  support  the  contention  of  the  complainant. 

The  reasons,  we  have  said,  given  in  the  opinions  of 
this  court  for  holding  that  transfers  of  personal  prop- 
erty by  hi^sbands  to  their  wives  create  separate  estate 
in  the  property  without  language  expressing  that  inten- 
tion, apply  with  the  same  force  to  the  conveyances  of 
real  property,  and  there  is  no  sound  basis  upon  which 
a  distinction  can  be  made. 

It  is  a  question  of  intention  and  effect.  The  law  con- 
clusively presumes  that  the  husband  intends  that  his 
act  shall  have  the  effect  that  it  purports  to  have  upon 
its  face,  that  he  part  with  all  his  interest  in  the  prop- 
erty conveyed.  If  a  transfer  of  personal  property  to 
the  wife  by  her  husband  did  not,  of  its  own  force,  vest 
in  her  a  separate  estate,  the  transfer  would  be  a  farce, 
and  perhaps  a  fraud  upon  her,  because  the  husband 
would  immediately  become  again  the  owner  of  it  by 
virtue  of  his  marital  rights,  and  the  wife  would  take 
nothing.  If  the  same  result  did  not  follow  a  conveyance 
of  land  by  a  husband  to  his  wife,  he  would,  by  the  same 
marital  rights,  become  seized  of  an  estate  therein  during 
their  joint  lives,  and,  if  they  have  a  child  bom  alive,  for 
his  life,  if  he  survives  her,  as  tenant  by  the  curtesy,  and 
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entitled  to  receive  and  enjoy  the  rents  and  profits.  The 
wife  would  not  only  be  deprived  of  all  the  fruits  of 
ownership  during  all  this  time,  but  she  could  not  sell  or 
convey  it  without  his  consent  and  joinder  in  the  con- 
veyance— ^a  power  in  the  husband  over  the  disposition  of 
the  property  that  often  enables  him  to  control  and  re- 
acquire title  by  reducing  to  possession  the  proceeds  of 
the  sale  of  it.  The  wife  would  acquire  a  bare  right  to 
sell  with  the  concurrence  of  her  husband  while  he  lived, 
and'  only  come  into  full  ownership  and  enjoyment  in  the 
event  she  should  survive  him — an  estate  more  in  the 
nature  of  a  remainder  than  the  absolute  one  taking 
effect  immediately  which  the  deed  purports  to  pass,  and 
wholly  inconsistent  with  the  terms  of  the  instrument- 
Beneficial  results  would  be  practically  wanting  in  trans-^ 
fers  of  both  species  of  property^  and  there  would  be  a 
like  conflict  in  both  cases  in  the  effect  and  the  apparent 
object  of  the  transaction  and  expressed  purpose  of  the 
parties.  It  cannot  be  supposed  that  parties  intend  that 
contracts  deliberately  entered  into,  often  supported  by 
valuable  consideration,  should  be  so  abortive  and  barren 
of  results.  It  is  more  reasonable  to  treat  the  contract 
as  having  its  plain  and  natural  meaning,  and  effective  to- 
vest  in  the  wife  the  absolute  estate  (a  separate  estate) 
which  the  language  of  the  instrument  indicates  it  waa 
the  intention  of  the  conveyor  to  convey.  This  view  is  in 
harmony  with  our  statute  providing  that  a  grant  or  con- 
veyance of  land  is  effective  to  pass  all  the  title  and  inter- 
est of  the  grantee  therein,  unless  the  intent  to  convey  a 
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less  estate  appears  by  express  words  or  necessary  im- 
plication from  the  terms  of  the  instrument.  It  is  imma- 
terial that  the  marital  right  of  the  husband  attached  to 
property  conveyed  to  the  wife  by  operation  of  the  law, 
and  without  any  affirmative  action  on  his  part.  This  is 
presumed  to  be  known  to  and  in  contemplation  of  the 
parties  when  a  contract  of  the  character  under  consid- 
eration  is  made,  and  to  be  provided  against  so  far  as  the 
creation  of  a  separate  estate  can  have  that  effect.  When 
there  is  no  reservation  in  a  deed,  it  will  be  taken  as  pass- 
ing to  the  vendee  the  highest  estate  that  the  vendor  can 
convey,  which  in  the  case  at  bar  is  a  separate  estate  In 
the  land  conveyed.  It  is  clear  upon  principle  and 
authority  that  a  conveyance  of  lands  by  husband  to  the 
wife  in  the  usual  form  must  be  held  by  necessary  impli- 
cation and  as  a  matter  of  law  to  vest  in  the  wife  a  tech- 
nical separate  estate  in  the  premises  conveyed.  No 
words  expressive  of  such  intention  are  necessary.  It 
will  be  conclusively  presumed  from  the  relation  of  the 
parties  and  the  nature  of  the  transaction. 

We  are  therefore  of  the  opinion  and  hold  that  the 
chancellor  was  in  error  in  decreeing  that  the  conveyance 
made  by  Mr.  Barnum  to  Mrs.  Barnum  did  not  pass  to 
and  vest  in  the  latter  a  separate  estate  in  the  lands  con- 
veyed, and  that  she  did  not  have  the  right  to  sell  and 
<jonvey  the  same,  upon  proi)er  privy  examination,  with- 
out his  consent  and  joinder  in  the  deed.  The  deed  made 
by  Mrs.  Barnum  is  valid  and  effective  to  vest  in  the  pur- 
<chaser  a  good  title  to  the  property  free  from  all  marital 
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or  other  rights  of  her  husband,  and  the  decree  adjudging 
to  the  contrary  will  be  reversed,  and  one  here  entered 
in  accordance  with  this  opinion. 
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E.  E.  Muse  et  al.  v.  Town  op  Lexington  et  (U. 
{Jackson.    April  Term,  1903. ) 

1«  MUNIOIPAL  00&P0RATI0K8.  InvaUd  charter  validated 
hy  legiilative  recognition^  as  well  aa  by  direct  legislation. 
The  implied  legislative  recognition  of  a  municipal  charter  fatally 
defective  and  invalid  on  account  of  omissions,  and  failure 
to  comply  with  the  statutory  requirements  in  the  general  law 
providing  for  incorporation  of  municipal  corporations,  is  as  ef- 
fectual to  validate  the  charter  as  any  direct  legislation  ex- 
pressly validating  the  same  could  be.  {Postt  pp.  659-668,  and 
especially  665-668.) 

Statutes  cited  and  construed:  Acts  1893,  chs.  163,  111,  139;  Acts 
1901,  ch.  402. 

Cases  cited  and  approved:  Woodbury  v.  Brown,  101  Tenn.,  707; 
Commanche  County  v.  Lewis,  133  U.  S.,  198;  Commissioners  v. 
Rose,  140  U.  S.,  71;  Jameson  v.  People,  16  111.,  257;  People  v. 
Famham,  35  111.,  562;  Allen  v.  Archer,  49  Me.,  346;  Swain  v. 
Comstock,  18  Wis.»  465;  Bow  v.  Allenstown,  34  N.  H.,  351;  Bes- 
sey  V.  Unity  Plantations,  65  Me.,  347;  City  of  Atchison  v.  Butcher, 
3  Kan.,  104. 

Cases  cited  and  distinguished:  Ruohs  v.  Athens,  91  Tenn.,  20; 
Norton  v.  Shelby  County,  118  U.  S.,  425. 

9.    LBGISIiATURE.    May  validate   acts  that  it  can  authorize 
in.  advance. 

It  is  beyond  doubt  within  the  ];>ower  of  the  legislature  to  give 
force  and  effect  to  an  act  invalid  for  irregularities,  where  it  has 
power  to  authorize  in  advance  such  act  to  be  done.  (Post,  p. 
665.) 

Cases  cited  and  approved:  Shields  v.  Land  Company,  94  Tenn.» 
123;  Butler  v.  Association,  97  Tenn.,  679. 
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8.    SAME.    "ilBj  create  a  mtmicipal  corporation  by  special  act. 
It  l8  now  settled  law  in  this  State  that  there  is  no  check  upon  the 
power  of  the  legislature  to  create  a  municipal  corporation  by  a 
special  act.     {Posit  p.  665.) 

Case  cited  and  approved:    State  v.  Wilson,  12  Lea,  255. 

4.  MUNIOIPAIi  0OBPO&ATI0N8.  Bonds  of,  issued  after  char- 
ter is  validated  are  binding:;  new  corporation  liable  for  debts 
of  old,  when. 
Bonds  issued  by  municipal  corporation  after  its  defective  and  ln> 
valid  charter  has  been  validated  by  legislative  recognition 
thereof,  are  legal  and  binding  on  the  corporation;  and  where 
the  charter  has  been  repealed  and  another  granted  by  the  leg- 
islature declaring  that  all  legal  claims  existing  against  said  old 
corporation  shall  be  assumed  and  paid  by  the  new  corporation, 
such  obligations  are  binding  upon  the  new  corporation.  {Post 
pp.  664-668.) 

6.  TAZPATE&B'  BILL.  CHANOEBY  PBAOTIOE.  Taxpayers 
of  a  town  may  maintain  bill  to  declare  its  bonds  void  and  to 
en]oin  their  payment. 
A  bill  is  maintainable  by  the  resident  taxpayers  of  a  town  to  have 
bonds  issued  in  the  name  of  the  town  declared  void  for  illegality 
in  their  issuance,  and  to  enjoin  the  further  collection  of  taxes 
to  pay  interest  on  them.  This  seems  to  have  been  conceded 
Without  question  in  this  case.    {Posit  p.  657.) 
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Appeal    from    the   Chancery    Court    of   Henderson 
County. — ^A.  G.  Hawkins,  Chancellor, 


2  Gates]  APRIL  TERM,  1903.  657 

» 

Muse  v.  Lexington. 

Barham  &  Davis  and  W.  C.  Caldwell^  for  Muse  et 
ah. 

Taylor  &  Tayloe,  and  T.  K.  Skinkeb,  for  Town  of 
Lexington  et  als. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
opinion  of  the  Court. 

The  bill  in  this  case  was  filed  by  resident  taxpayers  of 
the  town  of  Lexington,  Tenn.,  to  have  certain  bonds 
which  were  issued  in  the  name  of  that  town  declared 
void  for  illegality  in  their  issuance  and  to  enjoin  the  fur- 
ther collection  of  taxes  to  pay  interest  on  them. 

Among  the  defendants  are  the  town  of  Lexington  and 
the  St.  Louis  Trust  Company,  a  corporation  chartered 
under  the  laws  of  the  State  of  Missouri,  as  w^U  as  other 
owners  and  holders  of  these  bonds. 

In  the  year  1889  certain  persons  living  in  the  town  of 
Lexington  undertook  to  incorporate  the  territory  em- 
bracing it  into  a  municipality  under  the  general  laws 
of  the  State  providing  for  such  incorporation. 

The  complainants  aver  that  in  this  efifort  there  was 
failure  in  important  particulars  to  comply  with  the  stat- 
utory requirements,  and  they  insist  that  the  effect  of 
such  failure  was  to  vitiate  the  charter  then  obtained,  as 
well  as  the  bonds  subsequently  issued,  some  of  which 
are  held  by  certain  of  the  defendants. 

110  Tenn — i2 
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In  due  time  answers  were  filed  by  such  of  the  de- 
fendants as  are  holders  of  some  of  these  bonds,  in  which 
it  was  denied  that  any  omissions  had  been  made  affect* 
ing  the  due  incorporation  of  the  town. 

It  was  also  insisted  in  these  answers  that  the  defend- 
ants in  question  were  innocent  holders,  for  value,  of  the 
bonds  in  question,  and  it  was  submitted  to  the  court 
whether,  in  good  conscience,  they  should  be  made  to  lose 
the  money  which  they  had  invested  in  these  securities 
by  reason  of  any  defect  in  obtaining  the  original  charter. 

It  was  also  urged  as  a  conclusive  defense  to  the  bill 
that  the  legislature  had  recognized  the  existence  of  Lex- 
ington as  a  municipal  corporation  by  enacting  laws  re- 
lating thereto  at  the  instance  of  citizens  of  the  town  and 
that  by  this  legislation  the  corporation  had  been  vali- 
dated, even  if  there  were  original  defects  in  its  incorpor- 
ation. 

Upon  the  issues  of  fact  made  evidence  was  taken,  from 
which  it  clearly  appears  that  under  the  authority  of  the 
charter  obtained  in  1889,  and  immediately  thereafter, 
an  election  was  held,  at  which  a  mayor  and  board  of  al- 
dermen were  chosen  for  the  town,  who  served  until  their 
successors  were  elected  and  qualified. 

Thereafter,  from  year  to  year,  similar  elections  were 
held,  and  persons  were  chosen,  who  successively  served 
as  the  officers  of  the  town. 

During  this  period  the  town  authorities  passed  reso- 
lutions or  ordinances,  levied  and  collected  taxes,  and 
generally  performed  all  the  functions  of  municipal  gov- 
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eminent  This  continued  until  the  month  of  May,  1901, 
when  the  l^islature  passed  an  act  in  words  repealing 
the  charter  obtained  in  1889,  and  at  the  same  time 
granted  a  new  charter  in  lieu  thereof,  covering  this  same 
territory. 

It  may  be  remarked  in  passing  that  in  the  month  of 
July«  1896,  the  courthouse  at  Lexington,  with  nearly  all 
of  its  contents,  was  destroyed  by  fire.  Among  these  were 
the  charter  and  the  record  thereof,  and  it  is  evident  that 
this  controversy  results  from  this  destruction.  In  the 
absence  of  the  records  themselves,  complainants  have 
been  compelled  to  rely  alone  upon  the  testimony  of  wit- 
nesses  who  were  concerned  in  obtaining  the  original 
charter^  given  many  years  after  the  facts  about  which 
t];iey  undertook  to  testify. 

An  examination  of  this  testimony  leaves  it  extremely 
doubtful  whether  they  have  successfully  made  out  their 
case  as  to  the  various  omissions  which  they  charge- as 
fatal  to  the  act  of  incorporation. 

Granting,  however,  they  have  done  so,  and  in  this  re- 
spect have  brought  their  case  within  the  authority  of 
Woodbury  v.  Brow7i,  101  Tenn.,  707,  50  S.  W.,  743,  the 
question  arises  will  a  legislative  recognition  of  this  char- 
ter in  spite  of  these  omissions  give  it  legal  existence? 
Before  calling  attention  to  the  acts  of  the  legislature 
which  it  is  claimed  have  this  effect,  and  considering  the 
argument  of  the  counsel  for  the  defendants  based  upon 
these  acts,  it  is  not  improper  to  give  a  brief  statement 
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of  the  facts  leading  up  to  and  connected  with  the  issa- 
ance  of  the  bonds  in  controversy. 

In  the  year  1892,  the  Paducah,  Tennessee  &  Alabama 
Railroad  had  its  southern  terminus  at  Hollow  Rock,  in 
the  county  of  Carroll,  Tenn.,  distant  about  30  miles  from 
the  town  of  Lexington.  A  large  majority  of  the  inhab- 
itants of  the  latter  place  desired  an  extension  of  this 
road  to  their  town.  In  order  to  induce  the  company 
owning  this  road  to  extend  its  line,  certain  of  the  public- 
spirited  citizens  of  Lexington  subscribed  for  $15,000  of 
the  capital  stock  of  the  company,  to  be  paid  in  install- 
ments, one-half  on  the  1st  of  August,  1892,  and  the  other 
half  on  the  2d  day  of  January,  1893. 

This  failing,  however,  to  be  a  sufficient  inducement, 
these  or  other  citizens  about  the  same  time  executed  a 
bond  to  the  company,  to  be  void  on  the  condition  that 
they  should  have  legally  issued  $5,000  of  coupon  bonds 
of  the  town  of  Lexington  in  payment  of  a  like  amount 
of  the  capital  stock  of  said  company. 

Upon  receipt  of  these  obligations  the  railroad  com- 
pany went  to  work,  and,  by  the  1st  of  January,  1893,  had 
extended  its  line  so  as  to  bring  it  within  the  corporate 
limits  of  the  town. 

At  the  session  of  the  legislature  held  in  the  year  1893, 
the  citizens  of  Lexington  obtained  the  passage  of  an  act 
(Acts  1893,  p.  321,  c.  163)  in  the  preamble  of  which  is 
recited  the  fact  that  these  two  obligations  had  been  ex- 
ecuted and  delivered  to  the  Paducah,  Tennessee  &  Ala- 
bama Railroad,  and  that  in  consideration  thereof  this 
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line  had  been  extended,  resulting  in  great  material  ad- 
vantage to  the  town,  and  enacting  in  its  first  section 
"that  the  mayor  and  aldermen  of  the  town  of  Lexington 
a  municipal  corporation  in  the  State  of  Tennessee,  are 
hereby  authorized  and  empowered  to  subscribe  or  pur- 
chase in  their  corporate  capacity,  for  and  in  the  name  of 
said  town  of  Lexington,  and  receive  from  said  Paducah, 
Tennessee  and  Alabama  Bailroad  Company,  five  thou- 
sand dollars  of  its  capital  stock  and  purchase  the  fifteen 
thousand  dollars  of  the  capital  stock  of  said  railroad 
company  mentioned  and  spoken  of  in  the  preamble  of 
this  act,  subscribed  for  and  owned  by  individuals,  most 
of  whom  are  citizens  and  taxpayers  of  said  corporate 
town  of  Lexington,  Henderson  county,  Tennessee,  by 
complying  with  the  provisions  of  this  act." 

By  the  second  section  of  this  act,  the  authorities  of  the 
town  were  vested  with  power  to  make,  execute,  and  de- 
liver to  the  railroad  company  its  coupon  bonds  for  the 
|5,000  of  capital  stock  so  subscribed  for  and  purchased, 
and  in  the  third  section  they  were  given  authority  to 
purchase  and  receive  "in  the  name  of  and  for  the  said 
corporation,  to  wit,  town  of  Lexington,  the  fifteen  thou- 
sand dollars  of  stock  in  said  railroad  company  from  the 
individuals  who  had  subscribed  for,  and  were  owners  of 
the  same,^^  and  they  were  empowered  "in  their  corporate 
capacity  in  the  name  of  said  town  of  Lexington  to  make, 
execute  and  sell  its  coupon  bonds,"  the  proceeds  of 
which  were  to  pay  the  purchase  price  of  the  stock  of  the 
railroad  held  or  subscribed  for  by  these  individuals. 
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By  the  fourth  section  it  was  provided  ^^that  said  stock 
herein  mentioned  and  designated  shall  not  be  subscribed 
for  or  bought  nor  the  bonds  herein  provided  for  shall  be 
issued  until  an  election  is  held;  in  the  said  town  of  Lex- 
ington to  determine  whether  the  legal  ^otars  of  said 
town  favor  the  subscription  for  and  the  purchase  of 
said  stock  and  the  issuance  of  said  bonds.'' 

The  record  discloses  the  fact  that  the  election  con- 
templated in  this  last  section  was  held^  at  which  an  over- 
whelming majority  of  the  citizens  of  the  town  expressed 
their  wish  in  a  l^al  form  that  the  authorities  of  the 
town  should  subscribe  for  the  15,000  of  stock,  and  issue 
the  coupon  bonds  of  the  town,  as  contemplated  in  the 
second  section  of  the  act ;  and  that  they  should  also  issue 
the  bonds  of  the  town,  and  from  tiie  proceeds  realised 
from  their  sale  purchase  the  115,000  of  capital  stock  in 
the  railroad  company  referred  to  in  the  third  section. 

After  this  was  done,  the  bonds  of  the  town  were  is- 
sued and  used  for  the  acquisition  of  {20,000  of  the  capi- 
tal stock  of  this  road.  The  bonds  in  controvert^  are 
some  of  those  issued  for  this  purpose  and  upon  the  au- 
thority of  this  act. 

Not  content,  however,  with  this,  at  the  same  session  of 
the  l^islature  the  citizens  of  the  town  procured  the  pas- 
sage of  an  act  which  in  terms  ratified  and  confirmed  an 
order  entered  in  the  county  court  of  Henderson  county 
at  a  special  session  of  the  court  held  on  the  9th  day  of 
June,  1892,  by  which  it  was  directed  that  all  ol  the  taxes 
assessed  and  collected  (Acts  1893,  p.  231,  c  111)  on  the 
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property,  rights,  privileges,  and  fraachises  of  the  Padu- 
cab,  Tennessee  &  Alabama  Railroad  within  the  county 
of  Henderson,  except  the  taxes  assessed  and  collected 
for  State  purposes,  should  be  paid  by  the  trustee  and  all 
other  officers  collecting  revenue  for  said  county  to  the 
town  of  Lexington,  or  such  other  person  or  persons  en- 
titled thereto.  In  the  preamble  to  this  act,  as  in  the  pre- 
amble of  the  one  already  referred  to,  there  is  a  recital  of 
the  efforts  of  the  individual  citizens  of  that  town,  and'of 
the  obligations  assumed  by  them,*to  induce  the  extension 
of  this  road ;  and  it  is  stated  that  this  order  of  the  county 
court  was  passed  in  order  to  encourage  and  assist  these 
citizens  in  their  eflfort  to  bring  the  railroad  to  the  town, 
and  by  the  act  this  order  of  tie  county  court  was  in 
every  respect  validated. 

So,  it  will  be  seen  that  at  the  very  inception  these 
bonds  had  legislative  sanction,  and  the  town  of  Lexing- 
ton was  clearly  recognized  as  an  existing  municipality. 

The  legislature  of  1893  (Acts  1893,  p.  284,  c.  139),  in 
addition  to  the  two  acts  already  referred  to,  passed  a 
third  act,  the  purpose  of  which  was  "to  change  and  ex- 
tend the  corporation  of  Lexington,  Tennessee."  Section 
1  of  that  act  provides  "that  the  limits  of  the  corporation 
of  the  town  of  Lexington,  Tennessee,  shall  be  changed 
and  extended  as  follows :  *  *  * ;"  and  section  2  pro- 
vides that  all  the  territory  included  within  the  new  lim- 
its is  thereby  "added  and  made  a  part  of  the  corporation 
of  said  town  of  Lexington  and  subject  to  all  the  rules, 
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regulations,  and  ordinances  of  the  mayor  and  board  of 
aldermen  of  said  corporation  of  Lexington." 

Again,  in  1901,  the  legislature,  by  chapter  402,  p.  907, 
of  the  Acts  of  that  session,  once  more  recognized  the 
town  as  an  existent  corporation.  Section  1  of  that  act 
provides  "that  the  charter  of  the  town  of  Lexington  in 
Henderson  county  be  and  the  same  is  hereby  repealed 
and  abolished  and  that  said  town  have  in  lieu  thereof, 
the  charter  hereinafter  granted." 

Section  4,  p.  908,  provides  that  "all  the  real  and  per- 
sonal property  and  all  legal  claims,  fines,  and  forfeitures 
belonging  to  the  said  town  of  Lexington,  the  charter  of 
which  is  herein  repealed,  shall  hereafter  belong  to  the 
town  of  Lexington  hereby  created,  and  that  all  legal 
debts,  claims  and  demands  now  existing  against  said 
town  of  Lexington,  the  charter  of  which  is  herein  re- 
pealed, be  assumed  and  paid  by  the  town  of  Lexing- 
ton hereby  incorporated  and  constitute  legal  and  valid 
claims  against  it." 

So,  it  is  we  have  in  this  case  an  act  of  the  l^islature 
recognizing  the  corporation  of  Lexington,  and  authoriz- 
ing it  to  issue  these  bonds  upon  a  condition  subsequently 
complied  with,  and  then  this  last  statute,  creating  a  new 
corporation  in  place  of  the  old,  and  charging  the  latter 
with  all  the  legal  debts  of  the  former,  among  which  are 
to  be  included  the  bonds  of  the  defendant,  if,  indeed,  it 
were  possible  for  it  to  create  legal  liabilities. 

These  various  acts  place  it  beyond  question  that  if 
the  legislature  can  validate  a  corporation  irregularly  or- 
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ganized,  by  its  recognition  of  it  as  such,  the  town  of  Lex- 
ington was  a  lawful  corporation  at  the  time  of  the  is- 
suance of  these  bonds. 

That  it  is  within  the  power  of  the  legislature  to  give 
force  and  effect  to  an  act  which,  but  for  irregularity, 
would  be  valid,  provided  it  could  have  authorized  in  ad- 
vance the  act  to  be  done,  cannot  admit  of  doubt.  Shields 
y.  Clifton  Hill  Land  Co.,  94  Tenn.,  123,  28  S.  W.,  668,  26 
L.  R.  A.,  509,  45  Am.  St.  Rep.,  700 ;  Butler  v.  Bldg.  d 
Loan  Asa'n,  97  Tenn.,  679, -37  S.  W.,  385;  Cooley  on  Con- 
stitutional Limitations  (5th  Ed.),  457. 

It  is  equally  beyond  question  in  this  State  that  there 
is  no  check  upon  the  power  of  the  l^islature  to  create 
a  municipal  corporation  by  special  act  State  v.  Wilson, 
12  Lea,  255. 

From  the  principle  announced  in  these  cases  we  think 
it  necessarily  follows,  as  is  well  said  by  the  counsel  for 
the  defendants  in  this  case,  '^that  the  legislature  might 
have  passed  a  special  act  incorporating  the  town  of  Lex- 
ington, or  it  might  have  passed  one  reciting  the  attempt 
to  incorporate  and  the  failure  to  comply  with  the  law 
in  some  of  its  details,  and  then  in  express  terms  waiving 
the  irregularities  and  declaring  the  incorporation  valid. 
Such  acts  would  have  been  unassailable.  Those  that 
were  passed  differ  only  in  this ;  that  they  recognized  as 
valid  that  which  they  might  have  declared  to  be  valid." 

That  implied  recognition  was  as  effectual  to  validate 
the  charter  of  1889  as  any  direct  legislation  we  think  is 
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determined^  so  far  as  we  can  discover,  without  dissent^ 
by  the  authorities. 

In  Comanche  County  ?.  Lewis,  133  U.  S.,  198, 10  Snp. 
Gt,  286, 33  L.  Ed.,  604,  the  court  said :  <<It  is  universally 
affirmed  that  when  a  l^islature  has  full  power  to  create 
corporations  its  act  recognizing  as  valid  a  de  facto  cor- 
poration, whether  private  or  municipal,  operates  to  cure 
all  defects  in  steps  leading  up  to  the  organization,  and 
makes  a  de  jure  out  of  what  before  was  only  a  de  facto 
corporation.^' 

The  same  principle  was  announced  in  Commissioners 
V.  Rose,  140  U.  S.,  71, 11  Sup.  Ct,  710,  35  L.  Ed.,  344. 

Jameson  v.  People,  16  111.,  257,  63  Am.  Dec.,  304,  was 
a  proceeding  to  test  the  validity  of  the  incorporation  of 
the  town  of  Oguaka.  The  defect  alleged  in  that  case  con- 
sisted in  taking  the  vote  on  incorporation  viixi  voce,  in- 
stead of  by  ballot  Among  the  defenses  set  up  was  this : 
That  the  legislature  of  the  State  had  twice  recognized 
the  existence  of  the  corporation — ^first  by  an  act  entitled 
''An  act  to  authorize  the  town  of  Oquaka  to  subscribe  to 
the  capital  stock  of  certain  corporations,"  and  then  by  a 
later  act  bearing  the  same  titla  As  to  the  effect  of  these 
acts  the  court  said :  ''The  acts  of  the  legislature  referred 
to  are  public  acts,  and  authorize  the  president  and 
trustees  of  the  town  of  Oquaka,  as  a  corporation,  to  sub- 
scribe stock  in  a  certain  railroad  company,  and  also  to 
subscribe  stock  in  a  certain  plank-road  company,  upon 
condition,  in  said  acts  mentioned,  to  issue  and  n^otiate 
bonds  of  the  corporation,  to  provide  for  paying  interest 


2  Gates]  APRIL  TERM,  1903.  667 

Muse  T.  Lexington. 

on  snch  bonds,  and  to  levy  and  collect  taxes  npon  prop- 
erty within  the  corporation.  These  acts  recognize  the 
existence  of  the  corporation,  and  empower  it  to  act  as 
a  body  corporate  issuing  and  n^otiating  obligations  of 
the  town,  npon  the  faith  of  which  individuals  may  have 
invested  their  money.  They  preclude  inquiry  into  the 
question  of  the  original  legal  organization  of  the  town, 
and  are  conclusive  upon  the  question  of  the  existence  of 
the  corporation." 

Many  other  cases  are  to  the  same  effect  Among  them 
are  People  v.  Famham,  35  111.,  562 ;  Allen  v.  Archer,  49 
Me.,  346;  Swain  v.  Comstock,  18  Wis.,  465;  Bow  v. 
Allenstoum,  34  N.  H.,  351,  69  Am.  Dec.,  489 ;  Bessey  v. 
Unity  Plcmtations,  65  Ma,  347;  City  of  Atchison  v. 
Butcher,  3  Kan.,  104. 

The  case  of  Ruohs  v.  Athena,  91  Tenn.,  20,  18  S.  W., 
400,  30  Am.  St  Bep.,  858,  is  not  in  conflict  with  this 
view,  as  there  had  been  no  legislative  recognition  of  that 
town  as  an  existing  municipality,  and  its  effort  at  incor- 
poration was  a  failure  because  of  omissions  in  certain 
steps  made  essential  by  the  legislation  under  which  the 
town  sought  to  incorporate. 

Nor  is  the  case  of  Extein  'Norton  v.  Shelby  County, 
118  U.  S.,  425,  6  Sup.  Ct,  1121, 30  L.  Ed.,  178,  authority 
for  complainants.  The  holding  there  was  that  there 
could  be  no  d6  facto  officer  when  there  was  no  de  jure 
office,  and  that  bonds  issued  by  commissioners  of  a 
county  appointed  under  an  act  of  the  l^slature,  void 
because  unconstitutional,  could  not  be  enforced.    This 
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feature  distinguishes  that  from  the  present  case,  for,  as 
has  been  seen  it  was  clearly  within  the  power  of  the 
l^islature  in  the  present  case  to  have  created  the  town 
of  Lexington  into  a  corporation,  or  to  have  expressly 
validated  what  was  done  by  its  citizens  in  an  imperfect 
or  irregular  manner. 

So,  we  hold  that  the  bonds  in  question  were  legal  obli- 
gations upon  the  town  of  Lexington,  as  authorized  under 
the  charter  of  1889,  and  are  equally  binding  upon  the 
new  corporation  created  by  the  act  of  1901. 

The  result  is  that  the  decree  of  the  chancellor  is  re- 
versed, and  the  bill  of  complainants  is  dismissed,  with 
all  costs. 


2  Gates] 
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J.  P.  Gentry  Co.  v.  Margolius  &  Co. 


no      669 
116      148 


{Jackson:    April  Term,  1903.) 

1.  C0NTRA.CT8.    Rescission  of.    To  effectuate  minds  of  parties 
must  unite. 

It  takes  two  to  make  a  contract;  and  just  as  true,  it  takes, two  to 
do  away  with  one,  in  the  absence  in  the  contract  itself  of  a  term 
allowing  either  party  to  retire  at  pleasure;  and  that  would  be  a 
rope  of  sand,  because  it  would  lack  the  quality  of  legal  oblige- 
ment.     (Post,  pp.  674,  679.) 

2.  SAMB.    Renunciation  of,  by  one  party  not  legally  efficient  to 
cancel.  , 

A  contract  for  the  purchase  and  sale  of  property  in  esse,  at  a 
fixed  price,  to  be  delivered  within  a  certain  future  time,  is  not 
rescinded,  by  the  mere  declaration  made  by  the  purchaser  to 
the  seller,  before  the  expiration  of  the  time  in  which  the  con- 
tract  was  to  be  executed,  of  his  renunciation  of  the  contract. 
{Post,  p.  678.) 

Case  cited  and  distinguished:  Ault  v.  Dustin,  100  Tenn.,  366. 

8.     SAMB.    Same.    Declaration  of  renunciation  by  one  may  be 

withdrawn  before  assented  to  by  other  party. 
A  declaration  made  by  a  purchaser  of  goods  in  esse,  to  the  seller, 
before  performance  is  due,  of  his  renunciation  of  the  contract 
of  sale,  amounts  only  to  a  declaration  of  an  intention  to  breach 
the  contract  which  may  be  retracted,  and,  if  retracted  before 
the  seller  assents  to  its  abandonment  by  the  purchaser,  the  con- 
tract remains  in  full  force  and  effect.    {Post,  p.  679.) 

Case  cited  and  distinguished:  Ault  v.  Dustin,  100  Tenn.,  366. 
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4.  SAMB.  Wrongful  attempt  to  reicind,  effect  of. 
A  party  wrongfully  making  a  renunciation  of  a  contract,  entitled 
the  other  party,  if  he  pleases,  to  agree  "to  the  contract  being 
put  an  end  to,"  subject  to  the  retention  by  him  of  his  right  to 
bring  an  action  in  respect  to  such  wrongful  rescission.  The 
other  party  may  adopt  such  renunciation  of  the  contract,  by  so 
acting  upon  it,  as,  in  effect,  to  declare  that  he  too  treats  the 
contract  at  an  end,  except  for  the  purpose  of  bringing  an  act- 
ion upon  it  for  the  damages  sustained  by  him  in  consequence 
of  such  renunciation.    {Pott,  pp,  679-680.) 

6*  SAKE.  Rescission  of,  for  goods  not  in  esse-different  role  of 
construction  applies. 
A  contract  for  the  purchase  of,  or  an  order  for  goods  not  in  eue, 
but  yet  to  be  manufactured,  is  governed  by  a  different  rule  of 
construction;  in  such  case  the  purchaser  may  notify  the  manu- 
facturer or  seller  not  to  proceed  with  the  work,  and  the  party 
so  notified  has  no  right  to  continue  to  manufacture,  he  can  not 
go  on  and  thereby  increase  the  damages  to  which  the  purchaser 
has  subjected  himself  by  countermanding  the  order  for  the 
goods.     {Posit  V'  680.) 

Case  cited:    Ault  v.  Dustin,  100  Tenn,  366. 

0.  SAME.  Measure  of  damages  for  breach  of ,  for  sale  of  goods 
in  9BM/^y  deliverable  during  a  certain  month. 
In  an  action  to  recover  for  the  breach  of  a  contract  for  the  sale 
of  goods  in  esse,  which  were  to  have  been  delivered  "during"  a 
certain  month,  the  measure  of  damages  is  the  difference  be- 
tween the  contract  price  and  the  market  price  at  the  place 
of  delivery  on  the  last  day  of  the  month.     {Post,  pp,  681-682.) 

Cases  cited  and  approved:  Coffman  v.  Williams,  4  Heisk.,  233; 
Paragon  Refining  Company  v.  Lee  Brothers,  98  Tenn.,  643-646; 
Cole  V.  Zucarello,  104  Tenn.,  64. 
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7.  OONTKACT.  Oaacellatioii  ol  Heasore  oi  damages  ior  breach. 
Oaae  in  judgment. 
Defendants  contracted  with  the  complainants  to  deUver  certain 
goods  in  €886,  at  a  future  day,  that  is  "during"  the  month  of 
August,  but  prior  to  this  date,  on  account  of  defendants'  fail- 
ure to  route  the  goods  as  directed  by  complainants,  the  latter 
notified  defendants  by  two  letters  of  the  cancellation  of  the 
contract,  which,  however,  defendants  refused  to  accede  to.  A 
short  time  thereafter  and  before  the  time  had  arrived  for  the 
delivery  of  the  goods,  and  the  performance  of  the  contract,  com- 
plainants had  a  clerk,  representing  defendants,  write  them  that, 
by  an  agreement  with  an  agent  of  defendants,  the  contract  had 
been  revived,  and  that  they  were  willing  to  accept  the  goods, 
to  which  defendants  replied  that  they  regarded  the  contract  as 
canceled.  During  this  correspondence  between  the  parties,  the 
goods  covered  by  the  contract  had  advanced  in  price.  Defend- 
ants failed  and  refused  to  deliver  the  goods  during  the  month 
of  August  as  provided  in  the  contract.  Insisting  that  said  con- 
tract had  been  cancelled  by  complainants.  Bill  by  complainants 
to  recover  damages  for  breach  of  contract 

Held:  1.  That  the  minds  of  the  parties  did  not  unite  as  to  the 
cancellation  before  complainants  retracted  their  declared  inten- 
tion to  renounce  said  contract,  and  as  the  goods  to  be  delivered 
were  in  ease,  the  contract  was  never  canceled. 

2.  That  complainants  were  entitled  to  recover  as  damages  the 
difference  between  the  contract  price  and  the  market  price  at 
the  place  of  delivery  on  the  last  day  of  the  month. 


FROM  SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. — 
F.  U.  HEiSKELLy  Chancellor. 
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Smith  &  Tbezbvant,  for  J.  P.  Gentry  Company, 
Myebs  &  Banks,  for  Margolius  &  Company. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  was  filed  in  the  chancery  court  at 
Memphis  on  September  11,  1901,  to  recover  for  breach 
of  contract  to  deliver  to  the  complainant  5,000  bundles 
of  cotton  arrow  ties,  during  August,  1901,  at  f  1  per 
bundle. 

The  defendants  do  not  deny  making  the  contract,  but 
claim  that  it  was  canceled  by  agreement  of  the  parties. 

The  facts  bearing  upon  this  subject,  so  far  as  neces- 
sary to  be  stated,  are  as  follows:  The  contract  was 
made,  as  stated,  on  June  13, 1901,  for  the  delivery  of  the 
5,000  bundles  of  ties  at  the  price  stated,  at  any  time 
during  the  month  of  August  of  the  same  year,  at  Mem- 
phis. 

In  order  to  properly  understand  what  followed,  it  is 
necessary  to  state  that  there  had  been  a  prior  contract, 
of  date  April  22,  1901,  for  5,000  bundles  of  ties  to  be  de- 
livered f.  o.  b.  Pittsburg.  A  controversy  arose  between 
the  parties  as  to  the  routing  of  these  ties,  that  is,  those 
embraced  in  the  April  contract,  with  the  result  that  the 
following  correspondence  ensued: 

Margolius  &  Co.  having  failed  to  route  the  April  ties 
as  directed  by  complainants,  the  latter  wrote,  July  8, 
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'  »  ■  ■ 

1901:  "As  you  decline  to  comply  with  your  contract, 
we  hereby  cancel  all  contracts  with  you.^' 

This,  of  course,  referred  to  the  contract  of  June  13th, 
as  well  as  that  of  April  22d. 

On  the  same  day,  July  8th,  defendants  replied :  "Our 
contracts  are  not  subject  cancellation;  hence  will  not 
cancel." 

On  July  10th,  complainants  replied:  "It  is  imma- 
terial with  us  what  you  do.  We  will  not  receive  or  pay 
for  any  ties  from  you,  and  will  have  no  transaction  with 
you  at  all.'^ 

On  July  15th,  defendants  replied :  "We  hereby  tender 
you  our  delivery  of  ties  you  bought  of  us  on  all  contracts, 
at  same  time  stating  for  your  information  that  we  will 
pay  you  whatever  lawful  damages  you  would  incur  by 
our  billing  those  ties  f.  o.  b.  Memphis  instead  of  Pitts- 
burg. We  beg  to  state  that  you  are  not  entitled  to  any 
railroad  rebate  of  any  kind,  as  we  don't  receive  any 
money  from  any  corporation  or  individual  to  induce  us 
to  make  shipment  over  any  particular  line,  nor  do  we 
receive,  any  rebate  of  any  kind  on  this  shipment.  There- 
fore, you  will  plainly  see  that  you  are  not  entitled  to 
any  reduction  whatever.  We  beg  further  to  state  that 
in  your  letter  of  the  10th,  you  absolutely  refused  to  com- 
plete your  contract  You  have  also  returned  draft  ac- 
companying B — L — for  your  first  shipment  and  con- 
tract. We  ask  that  you  give  us  no  further  trouble  in 
this  matter  and  wire  us,  so  that  we  may  forward  draft 
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immediately,  and  that  you  will  honor  same,  otherwise  we 
will  put  the  matter  in  our  attorney's  hands  at  once,  and 
sue  you  for  damages,  including  demurrage,  storage,  in- 
surance, drayage,  loss  of  interest  on  money,  and  other 
inconveniences,  etc.,  and  force  you  to  take  these  ties. 
You  will  bear  in  mind  that  we  were  very  indulgent  re- 
garding transaction  of  1,000  rolls  of  bagging  sent  you, 
and  this  must  be  thanks  for  our  leniency.  Please  reply 
at  once  as  to  what  you  propose  doing. *' 

Up  to  this  time,  JuLy  15,  1901,  it  is  clear  there  had 
been  no  cancellation.  The  complainant,  it  is  true,  in- 
sisted upon  it,  but  the  defendant  as  strongly  declined  to 
agree  to  it.  It  takes  two  to  make  a  contract;  and  just 
as  truly,  it  takes  two  to  do  away  with  one,  in  the  absence 
in  the  contract  itself  of  a  term  allowing  either  party  to 
retire  at  pleasure;  and  that  would  be,  not  a  bond,  but  a 
rope  of  sand,  because  it  would  lack  the  quality  of  legal 
obligement. 

So,  upon  July  15th  the  contract  was  still  standing. 

Matters  rested  in  this  condition  until  July  20,  1901, 
when,  with  the  knowledge  and  consent  of  the  (complain- 
ant, the  following  letter  was  addressed  »by  Booker  &  Gen- 
try (a  brokerage  firm  that  had  been  representing  defend- 
ants in  the  city  of  Memphis)  to  the  defendants,  viz.: 
"Your  Mr.  Margolius  called  upon  us  this  morning.  .  .  . 

"He  saw  Mr.  Gentry,  and  arranged  everything  to  his 
[Gentry's]  satisfaction.  He  has  arranged  to  ship  5,000 
bundles  to  J.  P.  Gentry  Company  on  your  August  con- 
tract at  |1  per  bundle,  signed  June  13th,  which  ends  all 
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controversy  as  to  the  other  July  contract.  These  ties 
can  be  shipped  in  July  if  yon  wish  or  at  any  other  time 
during  the  month  of  August.  Regarding  the  other  2,000 
bundles  August  for  ourselves,  you  can  ship  them  at  any 
time  after  the  first  of  August." 

To  this  letter  the  defendants  replied  as  follows,  also 
addresse<l  to  Booker  &  Gentry,  on  July  23,  1901 :  "We 
have  vours  of  the  20th  inst.  All  the  contracts  between 
us  having  been  canceled  by  your  Mr.  Gentry,  we  have 
sold  the  ties  to  other  parties.  We  have  incurred  con- 
siderable loss  in  doing  so,  having  had  to  send  our  sales- 
man to  Memphis  and  other  points  at  great  expense,  and 
don't  think  we  were  treated  right  in  this  matter  by  you 
canceling  these  contracts.  Had  not  the  market  rallied 
a  little,  you  Avould  have  put  us  to  great  loss  by  your 
actions,  and  if  we  escape  now  without  loss,  it  will  cer- 
tainly be  by  mere  chance.  You  mentioned  especially, 
that  all  contracts  were  canceled  which  therefore  in- 
cluded the  2,000  sold  to  Booker  &  Gentry,  as  well  as 
Gentry  &  Co.  .  .  .  The  cancellation  was  for  all  ties, 
and  the  letter  written  us  with  this  cancellation,  was  a 
very  insulting  epistle,  and  was  not  fit  to  be  written  to 
any  business  house  of  good  standing.  .  .  .  In  con- 
clusion we  b^  to  say,  that  our  contracts  are  not  made 
for  the  purchaser  to  cancel  at  will,  and  then  take  them 
up  at  will,  especially  when  the  material  has  advanced. 
We  therefore  do  not  wish  to  re-open  this  matter,  and 
enter  into  new  contracts." 

This  letter  was  shown  by  Mr.  Booker  to  Mr.  Gentry, 
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who  was  the  leading  spirit  of  J.  P.  Grentry  Company, 
and  the  matter  was  discussed  between  them.  Then, 
without  referring  to  the  foregoing  letters  at  all,  the  com- 
plainant addressed  the  following  to  the  defendants  on 
July  27,  1901:  "Your  Mr.  Margolius  was  here  a  few 
days  ago,  and  requested  us  to  allow  our  contract  which 
Tou  have  with  us  for  5,000  bundles  cotton  ties,  August 
shipment,  to  stand.  We  asked  him  to  wTite  out  a  new 
agreement  in  view  of  the  fact  that  we  had  written  that 
we  would  cancel  the  old  one,  and  you  replied  refusing 
to  do  so;  he  stated  that  it  was  unnecessary  to  write  a 
new  agreement,  but  was  only  necessary  for  us  to  advise 
you  of  our  acceptance,  our  willingness  to  take  the  ties 
on  the  old  contract.  This  we  had  Mr.  Booker  to  do  in 
Mr.  Slargolius'  presence,  and  also  in  the  presence  of  Mr. 
G.  S.  Scruggs,  of  King,  Scruggs  &  Co.,  of  this  city.  After 
reviving  the  contract  at  Mr.  Margolius'  solicitation,  and 
without  request  on  our  part,  all  of  which  was  done  in 
the  presence  of  Mr.  Scruggs,  we  sold  the  5,000  bundles 
ties,  and,  on  Mr.  Margolius'  return  to  our  office  during 
the  day,  we  notified  him  in  Mr.  Scruggs'  presence  that 
we  had  sold  the  ties.  We  requested  Mr.  Booker  to  write 
you,  stating  that  you  could  ship  the  ties  at  once^  if  you 
desired,  with  the  understanding  that  same  could  be  de- 
livered either  now,  or  during  August.  Of  course,  we 
prefer  that  you  ship  now,  and  should  be  glad  to  hear 
from  vou  bv  return  mail  to  this  efifect." 

The  defendants  made  no  reply  to  this,  and  this  closed 
the  correspondence. 
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It  is  impossible  to  read  these  letters  without  coming 
to  the  conclusion  that  the  minds  of  the  parties  never 
met  upon  the  subject  of  canceling  the  contract.  At  first 
the  complainants  asked  to  cancel,  or  insisted  that  they 
had  the  right  to  do  so.  The  defendants  refused  to  agree 
to  this,  and  said  that  they  would  hold  complainants  to 
the  contract.  At  the  last,  on  July  20th,  when  the  com- 
plainants caused  the  communication  of  that  date  to  be 
sent  to  the  defendants,  the  latter  changed  front,  and! 
said :    "You  have  already  canceled  the  contract,"    .      ;^ 

All  of  the  foregoing  happened  before  the  time  fixed  for 
delivery  by  the  contract. 

It  is  immaterial  that,  when  the  letter  of  July  20th  was 
written,  the  complainants  w^ere  under  the  seeming  im- 
pression that  their  o\ra  prior  communications,  the  let- 
ters of  the  8th  and  10th  of  July,  had  been  legally  efficient 
to  put  an  end  to  the  contract.  The  vital  point  is  that, 
bv  vfrtue  of  the  refusal  of  the  defendants  on  the  15th  of 
July  to  agree  to  a  cancellation,  the  contract  was  still  in 
force,  and  the  complainants,  by  the  communication  of 
July  20th,  through  Booker  &  Gentry,  brought  to  the  at- 
tention of  the  defendants  that  they  were  still  willing  to 
accept  the  goods,  and  this  was  within  the  time  fixed  for 
delivery  by  the  contract. 

It  is  equally  immaterial  that  the  complainants  be- 
lieved that  the  legal  efficiency  of  their  act  depended  upon 
the  conversation  and  agreement  or  understanding  Gen- 
try says  he  had  with  young  Mr.  Margolius,  defendants' 
clerk,  whereby  he  supposed  an  old  contract  previously 
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canceled  had  been  revived ;  because,  as  a  matter  of  fact 
and  of  law,  there  had  been  no  cancellation,  and  the  con- 
tract needed  no  reviving.  The  legal  relation  still  sub- 
sisted. 

Again,  if  we  ignore  wholly  the  transaction  of  July 
20th,  the  result  is  the  same.  That  is  to  say,  the  com- 
plainants had  sought  on  the  8th  and  10th  of  July  to 
cancel  the  contract.  The  defendants  had  replied  on  the 
15th  of  the  same  month,  refusing  to  cancel.  So  the 
matter  stood  on  that  dav  with  the  contract  in  full  force, 
and  there  was  no  subsequent  agreement  between  the  par- 
ties for  a  cancellation,  none,  indeed,  even  up  to  the  time 
the  present  suit  was  brought. 

Or,  if  we  regard  the  transaction  of  July  20th,  proven, 
as  insisted  upon  by  the  complainants,  the  condition  of 
the  defendants  is  the  same,  because,  if  David  Margolius 
had  the  power  to  make  that  agreement,  there  was  a  clear 
recognition  by  it  of  the  binding  force  of  the  old  con- 
tract, that  is,  of  June  13,  1901 ;  if  David  Margolius  did 
not  have  the  power,  then  matters  stood  just  as  they  did 
on  the  15th  of  July,  1901. 

So  from  every  point  of  view  the  defendants  are  bound 
upon  the  contract. 

This  case,  in  respect  of  the  correspondence  that  passed 
between  the  parties,  is  very  much  like  the  case  of  Ault  v. 
Dustin,  100  Tenn.,  366,  referred  to  by  counsel.  But 
there  is  a  striking  diflFerence  between  the  two  cases,  in 
this :  In  the  present  case  the  subject  of  negotiation  and 
contract  between  the  parties  was  property  in  esse,  while 
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in  the  case  referred  to  the  goods  ordered  were  to  be 
manufactured,  and  a  considerable  time  was  required  for 
their  manufacture.  So  it  was  held  in  that  case  that, 
while  the  correspondence  indicated  that  no  agreement  as 
to  rescission  had  been  reached,  yet  there  was  an  implied 
term  in  the  contract,  which  required  that  sufficient  time 
should  be  allowed  for  the  manufacture  of  the  goods 
before  they  should  be  ordered  out,  and,  that  inasmuch  as 
this  term  had  been  violated  by  the  complainant  in  that 
case,  in  that  the  defendants  was  not  allowed  sufficient 
time,  the  contract  was  breached  by  the  complainant ;  the 
defendant  was  in  no  default  in  refusing  to  deliver  the 
goods,  and  there  could  be  no  recovery. 

In  that  case  the  principle  applied  in  the  present  case 
was  recognized,  in  the  following  language :  "A  refusal 
to  perform  a  contract,  made  by  a  party  at  any  time  be- 
fore the  performance  on  his  part  is  due,  if  not  treated 
by  the  other  party  as  a  breach  of  the  contract,  is,  in 
eflfect,  merely  the  expression  of  an  intention  to  breach 
the  contract,  and  may  be  retracted,"  quoting  with  ap- 
proval a  passage  from  2  Keene  on  Contracts.  Again: 
"When  one  party  assumes  to  renounce  the  contract — 
that  is,  by  anticipation  refuses  to  perform  it — he  there- 
by, so  far  as  he  is  concerned,  declares  his  intention  then 
and  there  to  rescind  the  contract.  Such  renunciation 
does  not,  of  course,  amount  to  a  rescission  of  the  con- 
tract, because  one  party  to  a  contract  cannot  by  himself 
rescind  it,  but,  by  wrongfully  making  such  a  renuncia- 
tion of  the  contract,  he  entities  the  other  party,  if  he 
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pleases,  to  agree  to  the  contract  being  put  an  end  to,  sub- 
ject to  the  retention  by  him  of  his  right  to  bring  an  ac- 
tion in  respect  of  such  wrongful  rescission.  The  others 
party  may  adopt  such  renunciation  of  the  contract,  by 
so  acting  upon  it,  as,  in  eflfect,  to  declare  that  he  too 
treats  the  contract  as  at  an  end,  except  for  the  purpos:.^ 
of  bringing  an  action  upon  it  for  the  damages  sustained 
by  him  in  consequence  of  such  renunciation.  .  .  . 
If  he  adopts  the  renunciation,  the  contract  is  at  an  end, 
except  for  the  purpose  of  the  action  for  such  wrongful 
renunciation.  If  he  does  not  wish  to  do  so,  he  must  wait 
for  the  arrival  of  the  time  when,  in  the  ordinary  course, 
a  cause  of  action  on  the  contract  would  arise" — quot- 
ing, with  approval,  from  1  Beach  on  Contracts,  sees.  409^ 
411,  412. 

It  was  held,  however,  that  these  rules  were  not  con- 
trolling in  that  case,  because  the  goods  were  not  in  esse, 
but  were  yet  to  be  manufactured,  and  that,  after  one 
ordering  goods  has  given  the  manufacturer  notice  not 
to  proceed,  the  party  so  notified  has  no  right  to 
continue  the  manufacture;  that  while  a  contract  is. 
executory  a  party  has  the  right  to  stop  performance  on 
the  other  side  by  an  explicit  direction  to  that  effect,  sub- 
jecting himself  to  such  damages  as  will  be  compensation 
to  the  other  party  for  being  stopped  in  the  performance 
of  his  work,  and  that  the  party  thus  forbidden  cannot 
afterwards  go  on  and  thereby  increase  the  damages,  and 
then  recover  such  damages. 

But,  as  stated,  the  goods  involved  in  the  present  case 
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being  in  esse  and  no  defense  being  made  that  they  had 
to  be  manufactured  to  fill  the  contract,  the  foregoing 
case  does  not  control  the  present  one. 

From  what  has  been  already  said,  it  follows  that  it  is 
unnecessary  to  consider  the  question  w'hether  David 
Margolius  was  clothed  with  authority  to  make  the  agree- 
ment he  is  said  to  have  made,  and  it  is  unnecessary  to 
consider  the  credibility  of  the  respective  witnesses. 
However,  we  must  say  in  this  connection  that,  taking 
all  the  testimony  as  competent,  and  overruling  all  of  the 
exceptions,  the  weight  of  the  evidence  seems  to  be  in 
favor  of  the  complainants  as  to  the  question  of  fact.  It 
seems  singular,  to  be  sure,  that  David  Margolius  w^ould 
in  July  make  such  a  contract,  when  the  price  of  ties  was 
up  so  high;  yet  it  must  be  remembered  that  the  ties  in 
question  w^ere  for  August  delivery,  and  he  might  w'ell 
have  thought  that  during  the  month  of  August  the  price 
would  .drop  back  to  |1  per  bundle,  especially  in  view  of 
the  fact  that  the  advance  was  owing  to  a  labor  strike, 
which,  of  course,  might  be  settled  at  any  time. 

But  however  this  may  be,  the  view  previously  ex- 
pressed we  deem  conclusive  of  the  case  as  to  the  question 
of  liabilitv. 

This  disposes  of  all  the  errors  assigned,  except  the 
question  as  to  the  price  that  should  be  paid,  that  is,  how 
much  damages  should  be  allowed ;  and  in  order  to  ascer- 
tain this,  at  what  price  should  the  ties  be  fixed  on  the 
last  of  August,  1901? 

But  before  going  to  this  subject,  it  should  be  premised 
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that  the  measure  of  damages  in  such  a  case — ^an  exec- 
utory contract  for  the  sale  of  goods  and  failure  to  de- 
liver— ^is  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  and  place  of  delivery.  Coff- 
man  v.  WiUiama,  4  Heisk.^  233;  Cole  v.  Zucarello,  104 
Tenn.,  64,  56  S.  W.,  850,  and  cases  cited. 

The  date  of  shipment  fixed  in  the  contract  was  ^'dur- 
ing  the  month  of  August,  1901."  That  gave  the  sdler 
the  whole  of  the  month  to  make  delivery  in,  and  the  pur- 
chaser could  not  demand  delivery  before  the  last  day. 
Accordingly  the  price  on  that  day  must  determine  the 
rights  of  the  parties,  and  the  diflference  between  the  con- 
tract price  and  the  price  on  that  day  in  Memphis,  the 
place  of  delivery,  must  show  the  amount  of  damages  sus- 
tained by  the  complainant.  Paragon  R-efining  Co.  v. 
J.€e  Bros.,  98  Tenn.,  643-645,  41  S.  W.,  362 ;  Mecham  on 
Sales,  sec.  1747. 

No  one  undertakes  to  fix  the  price,  precisely,  on  the 
last  day  of  the  month.  Mr.  J.  P.  Gentry  says  he  sold 
ties  during  the  month — not  during  the  whole  month,  as 
we  understand  him — but  at  some  time  during  the  month, 
at  |1.30.  Mr.  Levy  Joy  says  he  sold  ties  at  from  f  1.25 
to  f  1.27  "from  the  10th  of  August  on  throughout  the 
month."  We  have  carefully  read  all  the  testimony,  and 
we  think  this  the  most  reliable,  and  the  price  fixed 
should  be  an  average  between  the  two  figures.  So  we 
fix  the  price  at  |1.26y2. 

The  complainant  is  entitled  to  recover  the  difference 
between  f  1  and  |1.26V^  or  t^^  s^d^  which  will  be  pro- 
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(luced  by  multiplying  5,000  by  261/^  cents,  together  with 
four-fifths  of  the  costs;  the  defendants  will  recover  of 
complainants  one-fifth  of  the  costs. 

There  is  no  necessity  for  any  order  of  reference  to  the 
master,  as  suggested  by  defendants.  The  testimony 
showing  the  market  price  at  the  time  and  place  of  de- 
livery, and  the  contract  showing  the  price  at  which  the 
property  was  sold,  it  is  a  mere  matter  of  calculation. 

Let  the  decree  of  the  chancellor  be  modified  and 
affirmed;  as  just  indicated. 
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Memphis  News  Pub.  Co.  v.  Southern  Ry.  Co.   et  aL 

{Jackson.    April  Term,  1903.) 


1.    OOMMOH  OAB&ISBS.    Oritorion  ordinazily  determiniii^  who- 

are. 
The  criterion  by  which  it  is  generally  determined  whether  one  ia 
a  common  catTier  is  that  he  has  held  himself  out.  or  has  ad- 
vertised himself  in  his  dealings  or  course  of  business  with  the 
public,  as  being  ready  and  willing  for  hire  to  carry  particular 
classes  of  goods  for  all  those  who  may  desire  the  transporta- 
tion of  such  goods  between  places  between  which  he  professes- 
in  this  manner  his  readiness  and  willingness  to  carry.  If  he 
does  so,  he  is  regarded  in  law  as  a  common  carrier;  but  if  not. 
he  wil  Ibe  treated  as  a  private  carrier  for  hire.    (Post,  p.  700.) 

8,    SAME.    Same.    Not  a  universal  test,  exceptional  cases. 

The  rule  above  stated,  however,  it  has  been  held,  is  not  a  univer- 
sal test.  There  are  exceptional  cases  where  a  party  has  im- 
posed upon  him  the  character  of  a  common  carrier,  though  it 
may  be  that  he  has  not  given  the  public  to  understand  that  this 
was  his  profession,  but,  receiving  pay  for  services,  he  has  oft 
occasional,  or  in  particular  instances,  carried  freight;  and  in 
such  cases  it  has  been  held  that  such  a  party  pro  hoc  vice 
assumed  the  responsibilities  of  a  common  carrier.  {Post,  pp. 
700-701.) 

Cases  cited:  Moss  v.  Bettis,  4  Heisk.,  661;  Oordon  v.  Hutchinson,. 
1  Watts  and  S.,  285. 

8.    SAME.    Commercial  railroads  are,  and  duties  of. 
Commercial  railroad  companies  are  by  their  very  nature  and  or- 
ganic character  common  carriers.  As  public  utilities,  as  well  as 
private  enterprises,  there  have  been  conferred  on  such  companies 
extensive  rights  and  franchises,  such  as  the  right  to  invoke  the- 
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power  of  eminent  domain,  and  they  have  Imposed  on  them 
duties  which  they  can  not  avoid,  one  of  which  is  that  they  shall 
serve  the  public  without  unjust  discrimination,  and  they  are 
held  strictly  to  the  discharge  of  their  common  law  and  statu- 
tory duties.    (Post,  pp.  701-702.) 

4.  SAMB.    Same.    Shall  not  discriminate   between   i»er8ons   in 
like  condition. 

It  is  the  duty  of  a  railroad  company,  as  a  common  carrier,  to  deal 
fairly  and  impartially  with  all  who  seek,  either  as  passengers  or 
shippers  of  freight,  to  avail  themselves  of  its  services.  By  the 
grant  of  its  franchises  it  has  a  trust  to  the  public  imposed  upon 
it,  which  can  only  be  discharged  by  extending  equal  facilities 
to  each  member  constituting  the  public;  and  any  contract 
made  by  a  common  carrier  by  which  it  discriminates  between 
individuals  in  like  conditions,  giving  to  one  an  advantage  in  the 
carriage  of  his  person  or  property,  which  it  refuses  to  another, 
or  by  which  the  interests  of  one  or  more  persons  of  a  class  are 
fostered  at  the  expense  of  another  member  of  the  same  class 
demanding  like  services,  is  illegal  and  unenforceable.  {Post, 
p.  702.) 

5.  SAME.    Same.    Same.    No  discrimination  either  in  time  or 
order  of  shipment;  due  diligence  in  delivery. 

Where  goods  not  dangerous  in  their  nature  and  not  unfit  for  ship- 
ment are  offered  at  a  particular  place  and  time,  and  the  cost  of 
carriage  is  tendered,  a  common  carrier,  having  facilities  for 
shipment,  must  accept  and  transport  such  goods,  and  in  doing 
so  it  can  show  no  favor,  nor  make  distinctions  w^ich  will  give 
one  employer  an  advantage  over  another,  either  in  time  or  or- 
der of  shipment,  or  in  the  distance  of  the  carriage,  or  in  the 
convenience  or  accommodation  which  may  be  afforded;  and  it 
is  bound  to  use  due  diligence  in  the  delivery  of  the  goods. 
(Post,  pp.  702-703,  710.) 

Cases  cited:  N.  &  C.  R.  R.  Co.  v.  Jackson,  6  Heisk.,  271;  New  Eng. 
Ex.  Co.  V.  Maine  Cent.  R  R.  Co.,  57  Me.,  188;  Messenger  v.  Penn. 
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R.  R.  C,  36  N.  J.  Law,  407;  Union  Pac.  Ry.  Co.  y.  Goodrid^e, 
149  U.  S.,  680. 

6.  SAME.    May  become  private  carrier,  when. 

A  common  carrier  may  become  a  private  carrier  or  bailee  for  hire, 
when  as  a  matter  of  accommodation  or  by  special  agreement  he 
undertakes  to  carry  something  which  it  is  not  his  business  to 
carry.     (Post,  p.  703.) 

7.  SAME.  Special  contract  does  not  divest  responsibility,  when. 
But  when  a  carrier  has  a  regularly  established  business  for  car- 
rying all  or  certain  articles,  and  especially  (f  that  carrier  be  a 
corporation  created  for  the  purpose  of  the  canying  trade,  and 
the  carriage  of  the  articles  is  embraced  within  the  scope  of  its 
chartered  powers,  it  is  a  common  carrier,  and  a  special  contract 
in  respect  of  its  responsibility  does  not  divest  it  of  its  char- 
acter, nor  absolve  It  from  its  ^duties  as  such  carrier.  iPost, 
p.  703.) 

Case  cited:    N.  Y.  C.  R.  R.  Co.  v.  Lockwood,  17  Wall.,  357. 

8.  SAME.    Inhibition  against  preferential  indulgences  extend  to 
what  services. 

Save  as  to  those  duties  which  he  owes  to  the  public,  a  common 
carrier  has  complete  dominion  over  his  property  and  the  inhi- 
bition against  preferential  indulgences  extends  only  to  those 
services  which  inhere  in  or  pertain  to  the  business  of  a  common 
carrier,  and  beyond  these,  he  is  entitled  to  as  absolute  control 
and  as  complete  dominion  over  his  property,  whatever  it  may 
be,  as  is  every  other  owner,  and  may  therefore  exclude  from  or 
admit  to  it,  at  his  will,  particular  persons.     (Post,  p.  706-709.) 

Cases  cited:  Barney  v.  Oyster  Bay,  etc.,  Co.,  67  N.  Y.,  301;  Flu- 
ker  V.  6a.  R.  R.  Co.,  81  Ga.,  461;  Smith  v.  New  York  R.  R.  Co., 
149  N.  Y.,  249;  N.  &  W.  R.  R.  Co.  v.  Old  Dominion  Bag  Co.,  99 
Va.,  Ill;  Audenried  v.  Philadelphia  ft  R.  R.  R.  Co.,  68  Pa.,  370; 
Hoover  v.  Pa.  R.  R.  Co.,  156  Pa.,  220. 
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0.    SAMB.    Unlawful  discrimination  by,  under  cover  of  special 
contract;  remedy  against.    Case  in  Judgement. 

Defendant  railway  company  contracted  with  defendant  Commer- 
cial Publishing  Company,  agreeing  to  run  a  special  early  morn- 
ing train,  carrying  only  the  nawspapers  of  said  publisher,  in  con- 
sideration of  said  publishing  company  guaranteeing  to  it  cer- 
tain revenue  from  the  operation  of  the  train.  This  train  be- 
came one  of  its  schedule  trains  and  was  advertised  as  such, 
and  was  controlled  exclusively  by  the  railway  company,  which 
received  all  the  revenues  derived  from  the  operation  of  said 
train,  both  in  the  carrying  of  passengers  and  freight. 

Complainant,  publishing  the  Memphis  Morning  News,  demanded 
of  defendant  railway  company  the  right  to  ship  as  freight  its 
packages  of  newspapers  to  its  several  agents  at  various  sta- 
tions along  the  line  of  railway  where  the  train  was  scheduled 
to  stop,  and  tendered  the  usual  charges  on  the  same;  but  said 
defendant  refused  to  transport  said  newspapers,  alleging  as 
grounds  of  its  refusal,  the  obligations  of  its  contract  with  de- 
fendant Commercial  Publishing  Company.  Complainant  then 
tendered  to  defendant  railway  company  a  bond  with  proper  se- 
curity, in  consideration  of  it  being  allowed  to  ship  its  newspa- 
pers as  freight  on  the  train,  by  which  it  undertook  to  indemnify 
said  railway  company  against  all  loss  resulting  from  the  opera- 
tion of  the  train  up  to  one  hundred  and  twenty-five  dollars  for 
each  round  trip,  which  was  the  amount  guaranteed  by  defend- 
ant Commercial  Publishing  Company.  This  tender  was  de- 
clined. The  bill  in  this  case  was  filed  to  the  end  that  the  rights 
of  complainant  in  the  premises  might  be  ascertained  and  estab- 
lished, and  praying  that  an  injunction  be  awarded  restraining 
defendant  railway  company  as  a  common  carrier  from  dis- 
criminating in  favor  of  the  defendant  Commercial  publishing 
Company  as  charged,  and  for  a  mandatory  injunction  requir- 
ing defendant  railway  company  to  accord  to  complainant  the 
same  privileges,  upon  the  tender  of  freight  charges  and  guar- 
anties against  loss  as  had  been  accorded  defendant  Commercial 
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Publishing  Company.  Defendant  Commercial  Publishing  Com- 
pany filed  a  cross  bill  charging,  in  substance,  that  the  establish- 
ment of  said  early  train  senrice  had  entailed  a  loss  on  cross 
complainant,  under  its  guaranty,  of  about  seven  thousand  dol- 
lars in  money  paid  by  it  to  defendant  railway  company,  and  in- 
sisting that  upon  these  facts  said  train  was  a  chartered  train 
on  which  the  cross  complainant  alone  was  entitled  to  carry  Its 
newspapers  add  insisting  that  in  any  event  before  complainant 
should  be  let  into  an  equat^enjoyment  of  this  train  service  for 
the  carriage  of  its  packages  of  newspapers  that  it  should  be 
only  on  condition  that  it  reimburse  cross  complainant  to  tlie 
extent  of  one-half  of.  the  money  expended  by  it  in  the  estab- 
lishment of  said  service..  The  cross  bill  was  dismissed  on  de- 
murrer, and  on  the  hearing  a  final  decree  was  entered  in  favor 
of  complainant.  The  defendant  Commercial  Publishing  Com- 
pany appealed  and  assigned  errors. 

Held:  1.  That  defendant  railway  company  was  a  common  carrier 
and  could  not,  relying  on  its  contract  with  its  oodefendant,  refuse 
to  carry  on  the  train  in  question  the  newspapers  tendered  to  it  by 
complainant,  and  such  refusal  constituted  an  illegal  discrimina- 
tion between  persons  in  the  same  class. 

2.  That  the  early  morning  train  was  not  a  special  train,  chartered 

for  a  special  purpose. 

* 

S.  That  it  was  the  duty  of  the  railway  company  to  forward  com- 
plainant's papers  when  tendered,  without  discrimination  in  time 
or  order  of  shipment,  and  it  could  not  refuse  to  carry  said  pa- 
pers on  the  early  morning  train  on  the  ground  that  it  had  other 
trains  going  out  later  in  the  day. 

4.  The  cross  complainant  was  not  entitled  to  recover  of  complain- 
ant the  amount  of  its  outlay  in  establishing  the  early  morning 
train  service  that  it  would  be  impracticable  to  state  an  account 
that  would  do  equal  Justice  between  the  parties;  and,  that  if 
bound  to  contribute  at  all,  complainant  could  only  be  required  to 
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do  so  to  the  extent  of  its  proportional  part  of  said  outlay;  all 
other  shippers  who  have  availed  themselyes  of  said  senrice  be- 
ing equally  liable  to  contribution. 

5.  That  defendant  railway  company  was  bound  under  Its  duty  as 
a  common  carrier  to  transport  any  freight  properly  tendered  to 
it,  and  neither  the  railway  company  nor  its  codefendant,  Com- 
mercial Publishing  Company,  could  Impose  as  a  condition  of  ac- 
ceptance and  delivery  of  the  goods  tendered,  an  obligation  to 
share  the  burden  of  establishing  the  service  voluntarily  as- 
sumed by  said  defendant  Commercial  Publishing  Company. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  county. — 
F.  H.  Heiskell^  Chancellor. 

Q.  T.  FiTznuGH^  for  Memphis  News  Publishing  Com- 
pany. 

P.  P.  PosTON  and  Wright,  Peters  &  Wright,  for 
Southern  Railway  Company  et  al. 


Mr.  Chief  Justice  Beard  deliyered  the  opinion  of  the 
Court 

This  is  an  injunction  bill,  filed  by  the  complainant,  a 
corporation  organized  under  the  laws  of  Tennessee, 

110  Tenn— 44 
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against  the  Southern  Railway  Company,  a  corporation 
chartered  by  the  State  of  Virginia,  engaged  in  operating 
a  line  of  railroad  running  between  the  cities  of  Mem- 
phis and  Chattanooga,  and  the  Commercial  Publishing 
Company,  a  corporation  with  a  charter  issued  under  ihe 
authority  of  the  State  of  Tennessee.  The  first  and  third 
of  these  corporations  are  engaged  in  the  publication  and 
circulation  of  two  daily  newspapers,  and  have  their  situs 
in  the  city  of  Memphis,  and  the  Southern  Railway  Com- 
pany is  a  common  carrier  of  freight  and  passengers  be- 
tween the  termini  mentioned. 

The  controversy  arises  out  of  a  refusal  upon  the  part 
of  the  railway  company  to  receive  and  carry  upon  its 
train  No.  6,  scheduled  to  leave  Memphis  for  Huntsville, 
Ala.,  each  morning  at  4 :30  o'clock,  pax^kages  containing 
newspapers  published  by  the  complainant  company  and 
put  up  for  delivery  at  certain  stations  along  the  line  of 
said  railroad ;  the  refusal  being  based  upon  the  ground, 
alleged  by  the  railway  company,  that  by  the  terms  of  a 
contract  already  existing  between  it  and  the  Commercial 
Publishing  Company  it  was  prohibited  from  carrying 
any  other  newspaper  than  such  as  was  published  by  that 
company. 

The  facts,  conceded  in  the  pleadings  or  found  in  the 
agreed  stipulation  of  counsel  in  the  record,  are,  that  the 
defendant,  the  Commercial  Publishing  Company,  was  on 
the  29th  of  November,  1901,  and  had  been  for  years  prior 
thereto,  engaged  in  the  publication  daily  of  a  newspaper 
called  the  ^^Commercial-Appeal,''  of  wide  circulation, 


I 
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and  especially  with  many  subscribers  living  along  the 
line  of  the  railroad.  At  that  time  there  was  no  early 
train  service  out  of  Memphis  by  which  newspapers  could 
be  carried  to  points  between  that  place  and  Huntsville, 
a  point  on  the  road  situated  in  the  State  of  Alabama. 
Conceiving  the  idea  that  the  value  of  its  newspaper 
would  be  largely  enhanced  by  the  establishment  of  such 
train,  it  entered  into  a  contract  with  the  Southern  Bail- 
way  Company,  the  terms  of  which,  so  far  as  it  is  neces- 
sary to  state  them,  may  be  summarized  as  follows:  (1) 
The  railway  company  agreed  to  operate  a  passenger 
train,  consisting  of  an  engine,  a  combination  passenger 
and  baggage  car,  and  at  least  one  passenger  coach,  be- 
tween Memphis  and  Uunt^ville,  leaving  Memphis  about 
4  a.  m.  daily,  and  reaching  Huntsville  at  or  about  10 :40 
a.  m.,  and  on  its  return  trip  departing  from  the  latter 
place  about  7:20  a.  m.  and  arriving  at  Memphis  about 
2  p.  m.  (2)  It  agreed  to  forward  upon  said  train  all 
newspapers  which  the  Commercial  Publishing  Company 
might  desire  to  distribute  between  Memphis  and  Hunts- 
ville, and  to  transport  upon  such  train  daily  also  such 
employees  of  the  Commercial  Publishing  Company  as 
might  be  necessary  to  handle  the  same,  and  also  to  for- 
ward daily  on  a  freight  train  such  newspapers  to  points 
east  of  Huntsville ;  also  to  operate  its  own  hand  car  or 
velocipede,  at  its  own  risk  and  expense,  over  its  branch 
line  to  SomerviUe,  Tenn.,  from  the  town  of  Moscow.  (3) 
It  further  agreed  to  refuse,  so  far  as  it  might  lawfully 
do  so  without  violating  the  postal  laws,  rulesi  and  r^^- 
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lations  of  the  United  States^  to  carry  upon  said  train 
the  newspaper  or  publication  of  any  other  publishing 
company;  but  other  newspapers  or  publication  were  to 
be  transported  upon  any  other  train  or  trains  of  the 
railway  company  except  the  one  in  question.  (4)  The 
contract  further  provided  that  the  railway  company 
might  carry  on  said  train  all  such  passengers  and  their 
baggage^  express  matter,  and  other  business  usually  ac- 
commodated upon  passenger  trains,  as  might  be  offered, 
upon  such  rates  or  terms  as  it  might  prescribe,  and 
should  retain  all  earnings  and  revenue  derived  from  the 
operation  of  these  trains*  (5)  It  was  also  provided  that 
the  employees  of  the  Commercial  Publishing  Company 
were  to  be  under  the  exclusive  control  of  the  railway 
company,  and  amenable  to  the  orders  and  instructions 
of  its  conductor,  and  to  the  reasonable  rules  and  regula- 
tions of  the  carrier  company. 

In  consideration  of  these  undertakings  on  the  part  of 
the  railway  company,  on  its  part  the  Commercial  Pub- 
lishing Company  in  this  contract  guaranteed  to  the  rail- 
way company  a  revenue  from  the  operation  of  this  train 
of  |125  for  each  one  of  the  round  trips  contemplated  by 
the  contract,  and  agreed  to  pay  the  railway  company  the 
difference  between  the  gross  earnings  of  each  of  these 
trips  and  this  sum.  The  Commercial  Publishing  Com- 
pany further  agreed  to  indemnify  the  railway  company 
against  all  demands,  suits,  judgments,  or  sums  of  money 
accruing  to  the  publishing  company  or  any  one  or  more 
of  its  employees  and  to  protect  it  against  any  claims  of 
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the  employees  of  the  publishing  company  and  the  cost  of 
defending  them,  if  suits  were  brought  against  it.  In 
other  words,  the  publishing  company  agreed  to  be  re- 
sponsible for  all  costs,  demands,  and  claims  growing  out 
of  the  operation  of  the  train  and  incurred  in  handling 
papers  by  and  transporting  employees  of  the  publishing 
company. 

It  also  undertook  to  publish  daily  a  schedule  time-card 
of  the  railway  company  in  the  Commercial-Appeal,  as 
the  same  might  be  promulgated,  with  all  changes  and 
corrections  therein,  as  might  from  time  to  time  be 
made,  and  also  to  publish  five  hundred  (500)  inches 
of  any  advertising  matter  desired  by  the  railway 
company,  all  of  which  should  be  done  at  the  expense  of 
the  Commercial  Publishing  Company.  The  railway  com- 
pany, however,  agreed  to  grant  a  reasonable  amount  of 
free  transportation  over  its  lines  to  the  publishing  com- 
pany. 

This  contract  took  effect  December  1, 1901,  and  was  ta 
continue  until  December  31,  1902,  with  the  right  of  re- 
newal for  a  further  period  of  one  year.  1 

The  train  thus  provided  for  waa  soon  thereafter  put 
in  operation  by  the  Southern  Railway  Company,  and  it 
is  agreed  in  the  cause  that  it  was  one  of  its  scheduled 
trains,  and  was  advertised  to  the  public  as  such.  It  is 
also  agreed  that  it  was  controlled  exclusively  by  that 
company,  that  all  of  the  revenue  derived  from  its  opera- 
tion was  its  property,  and  that  it  carried  passengers  and 
their  baggage,  the  United  States  mail,  express  matter, 
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newspapers  of  the  Commercial  Publishing  Company, 
and  all  such  other  matter  as  is  usually  transported  on 
passenger  trains  of  a  commercial  railroad. 

On  the  4th  of  May,  1902,  the  complainant  began  in  the 
city  of  Memphis  the  publication  and  issuance  of  a  daily 
morning  paper  called  the  "Memphis  Morning  News," 
and  immediately  secured  several  thousand  subscribers 
in  the  territory  reached  by  this  line  of  railroad.  Desirous 
of  reaching  these  subscribers  at  as  early  hour  as  pos- 
sible, the  complainant  demanded  the  right  to  ship  as 
freight  its  packages  of  newspapers,  properly  directed  to 
its  several  agents  at  the  various  stations  along  the  line 
of  the  railroad  where  the  train  was  scheduled  to  stop, 
and  tendered  the  usual  charges  on  the  same.  This  de- 
mand, however,  was  refused  by  the  railway  company, 
upon  the  ground  that  it  was  restrained  from  such  car- 
riage by  the  terms  of  its  contract  with  the  Commercial 
Publishing  Company.  Upon  this  refusal  the  complain- 
ant then  tendered  to  the  railroad  company  a  bond,  with 
proper  security,  undertaking,  in  consideration  of  being 
allowed  to  ship  its  packages  of  newspapers  as  freight 
on  this  .train,  to  indemnify  it  against  all  loss  result- 
ing from  the  operation  of  the  train  up  to  f  125  for 
each  round  trip  thereof;  complainant  thereby  seeking, 
so  far  as  the  railway  was  concerned,  to  place  itself  in  the 
same  condition  of  liability  as  was  the  Commercial  Pub- 
lishing Company.    This  tender  was  also  declined. 

Thereupon  the  complainant  offered  for  transporta- 
tion^  with  charges  prepaid,  its  packages  of  newspapers 


2  Gates]  APRIL  TEBM,  1903.  695 

News  Pub.  Co.  y.  Southern  Ry.  Co. 

to  the  Southern  Express  Company,  which  was  shipping 
express  matter  on  this  train ;  but  it  also  declined  to  re- 
ceive or  transport  these  packages,  assigning  as  a  reason 
for  the  refusal  that  the  railway  company  had  reserved  to 
itself  exclusively  this  right.  The  record  discloses  that, 
in  order  to  avoid  complications  which  possibly  might 
result  from  this  refusal,  the  express  company  tempor- 
arily withdrew  its  service  from  these  particular  trains. 

Thus  thwarted  in  all  its  efforts  to  avail  itself  of  the 
advantage  of  £his  daily  train,  and  there  being  none  other 
by  which  it  could  reach  its  subscribers  in  the  territory 
tributary  to  this  railway,  so  as  favorably  to  compete 
with  the  Commercial  Appeal  newspaper,  the  present  bill 
was  filed. 

The  theory  of  the  bill  is  found  in  the  ninth  clause 
thereof,  which  is  in  these  words:  "Complainant  avers 
that  in  receiving  and  transporting  the  papers  of  the 
aforesaid  Commercial  Publishing  Company  on  said 
train,  thus  enabling  it  to  deliver  its  papers  to  its  sub- 
scribers in  that  particular  territory  a  short  time  after 
the  publication  thereof,  and  in  refusing  to  receive  and 
transport  on  the  same  terms  the  papers  of  complainant, 
and  thus  depriving  it  of  an  opportunity  to  deliver  its 
papers  to  its  subscribers  with  equal  promptness,  the  de- 
fendant railway  company  has  been,  and  still  is,  granting 
daily  to  said  Commercial  Publishing  Company  an  undue, 
unreasonable,  and  unlawful  preference  or  advantage 
over  complainant,  and  has  been,  and  still  is,  guilty  of  an 
unjust  and  illegal  discrimination  against  complainant 
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and  in  favor  of  the  said  Commercial  Publishing  Com- 
pany.   •    .    • 

Complainant  is  advised,  and  so  charges,  that  the  said 
contract  so  entered  into  by  and  between  defendant  and 
the  said  Commercial  Publishing  Company,  in  so  far  as 
it  attempts  to  give  to  the  said  Commercial  Publishing 
Company  a  monopoly  of  transportation  of  a  certain  kind 
of  traffic,  to  wit,  newspapers,  causes  the  defendant 
Southern  Railway  Company  to  violate  its  duty  as  a 
common  carrier  by  refusing  to  receive  and  transport  on 
said  trains  the  newspapers  or  publications  published  by 
any  other  publisher  than  said  Commercial  Publishing 
Company,  is  absolutely  prohibited,  and  unlawful;"  and 
that  the  contract  was  also  violative  of  the  seven- 
teenth section  of  an  act  of  the  general  assembly  of 
the  State  of  Tennessee,  passed  March  24,  1897,  and  ap- 
proved April  7,  1897,  which  is  in  these  words:  "Be  it 
enacted,  that  it  shall  be  unlawful  for  any  corporation  to 
make  or  give  any  undue  or  unreasonable  preference  or 
advantage  to  any  particular  description  of  traffic,  or  to 
subject  any  particular  person,  company,  firm,  corpora- 
tion or  locality,  or  any  particular  description  of  traffic 
to  any  undue  or  unreasonable  prejudice  or  disadvan- 
tage."   Acts  1897,  p.  120,  c.  10. 

The  prayer  of  the  bill  was,  in  effect,  that  the  rights  of 
the  complainant  in  this  regard  be  ascertained  and  estab- 
lished, that  an  injunction  be  awarded  restraining  the  de- 
fendant the  Southern  Kailway  Company  as  a  common 
carrier  from  discriminating  in  favor  of  the  Commercial 
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Publishing  Company  and  against  the  complainant  in  the 
transportation  of  packages  of  their  respective  news- 
papers  upon  this  train,  and  for  a  mandatory  injunction 
requiring  the  railway  company  to  accord  to  it  the  same 
privileges  as  was  granted  the  Commercial  Publishing 
Company  in  the  matter  of  transportation,  upon  the 
tender  of  freight  charges  and  guaranties  against  loss 
such  as  had  been  executed  by  the  Commercial  Publishing 
Company ;  and  upon  final  hearing  it  was  asked  that  the 
injunction  be  made  perpetual  and  general  relief  be 
granted. 

To  this  bill  answers  were  filed  by  the  two  defendants, 
in  which  it  was  insisted  that  under  the  conditions  ex- 
isting at  the  time  of  the  making  this  contract  it  was 
legal ;  that  there  was  at  that  time  no  early  train  service 
out  of  Memphis  on  which  newspapers  could  be 
carried;  that  the  railway  company  did  not  be- 
lieve this  train  would  be  self-supporting,  and  it  was  only 
at  the  solicitation,  and  upon  the  guaranty,  of  the  Com- 
mercial  Publishing  Company,  that  it  should  earn  at  least 
1125  for  each  round  trip,  that  the  train  was  put  on ;  that 
in  the  early  history  of  its  operation  it  was  not  self-sus- 
taining, but  entailed  a  loss  on  the  Commercial  Publish- 
ing Company,  under  its  guaranty,  of  about  |7,000  in 
money  paid  by  it  to  the  railway  company.  Under  these 
facts  it  was  insisted  that  this  train  was  a  chartered 
train,  on  which  alone  the  Commercial  Publishing  Com- 
pany was  entitled  to  carry  its  newspapers;  that  the 
railway  company,  in  complying  with  this  contract  here- 
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inbefore  set  out^  was  not  a  common  carrier^  and  was  not 
guilty  of  any  unjust,  unlawful,  or  discriminating  con- 
duct against  the  complainant. 

With  its  answer  the  Commercial  Publishing  Company 
filed  a  cross  bill,  in  which,  after  repeating  many  of  the 
allegations  of  its  answer,  it  insists,  among  other  things, 
that,  if  the  Memphis  News  Publishing  Company  should, 
by  decree  of  the  court,  be  let  into  an  equal  enjoyment  of 
this  train  service,  for  the  carriage  of  its  packages  of 
newspapers,  then  it  should  only  be  on  the  conditions  that 
it  reimburse  the  cross  complainant  to  the  extent  of  one- 
half  the  money  paid  out  by  it  in  the  establishment 
of  this  service,  and,  in  addition,  one*half  the  value 
of  the  advertisements  which,  under  the  contract,  it 
had  done  for  the  railway  company.  To  this  end 
the  chancellor  was  asked  that,  if  it  should  be  held  the 
News  Publishing  Company  was  entitled  to  an  equal  ad- 
vantage in  this  service,  then  it  should  be  decreed  to  pay 
to  cross  complainant  one  half  of  all  such  sums.  This 
cross  bill  was  dismissed  on  demurrer. 

Upon  the  hearing  of  the  issue  made  by  the  original  bill 
and  answers  thereto,  a  decree  was  entered  adjudicating 

t 

all  the  questions  involved  in  favor  of  the  Morning  News 
Publishing  Company.  From  the  decree  dismissing  its 
cross  bill,  and  from  the  final  decree,  the  Commercial  Pub- 
lishing Company  has  appealed,  and  now  makes  the  fol- 
lowing assignment  of  errors,  tq^  wit : 

^'(1)  The  court  erred  in  holding  that  the  contract 
with  the  Commercial  Publishing  Company  was  made  by 
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the  Southern  Railway  Company  as  a  common  carrier, 
and  that  it  was  invalid  and  illegal,  in  that  it  undertook 
to  grant  exclusive  rights  and  privileges  to  the  Commer- 
cial Publishing  Company,  and  in  holding  that  the  Mem- 
phis News  Publishing  Company  was  entitled  to  the  same 
rights  as  were  conferred  upon  the  Commercial  Publish- 
ing Company  by  the  said  contract  in  transporting  its 
newspapers  and  employees  on  this  train. 

"(2)  The  court  erred  in  holding  that  the  contract 
between  the  Southern  Railway  Company  and  the  Com- 
mercial Publishing  Company  was  not  valid. 

"  (3 )  The  court  erred  in  holding  that  the  contract  be- 
tween the  Southern  Railway  Company  and  the  Com- 
mercial Publishing  Company  created  a  monopoly,  that 
it  unjustly  and  illegally  discriminated  against  the  Mem- 
phis News  Publishing  Company,  and  was  invalid  as 
against  said  company. 

"(4)  The  court  erred  in  holding  that  the  Memphis 
News  Publishing  Company  was  entitled  to  transport  its 
papers  and  employees  on  this  train,  and  to  enjoy  equal 
privileges  and  rights  with  the  Commercial  Publishing 
Company  thereon,  without  paying  to  it  anything  there- 
for. 

"(5)  The  court  erred  in  not  holding  that,  before  the 
Memphis  News  Publishing  Company  could  conduct  its 
business  and  transport  its  newspapers  and  agents  on  this 
train,  and  avail  itself  of  all  the  rights  and  privileges 
accorded  to  the  Commercial  Publishing  Company  on 
said  train  under  its  contract  with  the  Southern  Railway 
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Company,  the  said  Memphis  News  Pablishing  Company 
should  be  required  to  pay  to  the  Commercial  Publishing 
Company  one  half  of  all  the  sums  of  money  expended  by 
it  in  inaugurating  and  maintaining  the  operation  of  the 
said  train,  and  in  advertisements  and  other  expendi- 
tures, which  amounted  to  a  yery  large  sum  of  money." 

The  first  three  of  these  assignments  may  well  be 
treated  together,  as  raising  the  question  whether  the 
Southern  Railway  Company,  in  the  matter  of  the  trans- 
portation of  the  newspapers  of  the  Commercial  Publish- 
ing Company,  is  a  common  carrier;  for,  if  so,  then  it 
cannot,  at  common  law  or  under  the  statute,  discrimi- 
nate against  any  other  person  who  in  like  condition,  with 
a  tender  of  all  reasonable  charges,  offers  its  newspapers 
to  be  transported  as  freight  over  its  line  of  road. 

The  criterion  by  which  it  is  ordinarily  determined 
whether  one  is  a  common  carrier  is  that  "he  has  held 
himself  out,  or  has  advertised  himself  in  his  dealings  or 
course  of  business  with  the  public,  as  being  ready  and 
willing  for  hire  to  carry  particular  classes  of  goods  for 
all  those  who  may  desire  the  transportation  of  such 
goods  between  the  places  between  which  he  professes  in 
this  manner  his  readiness  and  willingness  to  carry.  If 
he  has  done  so,  he  is,  of  course,  to  be  regarded  as  a  com- 
mon carrier ;  but,  if  not,  he  will  be  treated  as  a  private 
carrier  for  hire."  Hutchinson  on  Carr.,  sec.  48.  This, 
however,  it  has  been  held  is  not  a  universal  test.  There 
are  cases,  exceptional,  it  is  true,  where  a  party  has  had 
imposed  upon  him  the  character  of  a  common  carrier. 
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though  it  be  he  has  not  given  the  public  to  understand 
that  this  was  his  profession,  but  has  carried  only  in  occa- 
sional or  particular  instances,  but  in  this  has  received 
hire  for  his  service.  In  Oordon  v.  Hutchinson,  1  Watts 
&  S.,  285, 37  Am.  Dec.,  472,  and  Moss  v.  Bettis,  4  Heisk., 
661,  13  Am.  Rep.,  1,  it  was  ruled  that  such  a  party  pro 
hoc  vice  assumed  the  responsibilities  of  a  coipmon  car- 
rier. 

Whatever  doubt  may  have  been  thrown  by  text  writers 
on  the  wisdom  of  extending  the  common-law  definition 
or  rule  so  as  to  embrace  such  exceptional  cases,  there 
can  be  none  that  commercial  railroad  companies  are  by 
their  very  nature  and  organic  character  common  car- 
riers. Recognizing  them  as  public  utilities,  as 
well  as  private  enterprises,  there  has  been  con- 
ferred upon  them  extensive  rights  and  franchises, 
among  these  being  that  of  the  right  to  invoke 
the  power  of  eminent  domain;  but  at  the  same 
time,  whether  by  statute  or  upon  the  principles  of 
the  common  law,  they  have  had  imposed  upon  them 
duties  they  cannot  avoid,  one  of  which  is  that  they  shall 
serve  the  public  without  unjust  discrimination.  Not 
only  have  they  been  fostered  by  the  government,  but  by 
reason  of  aggregation  of  capital  and  the  great  facilities 
which  they  possess  for  the  transportation  of  all  the  com- 
modities of  commerce,  they  have  practically  monopolized 
the  land  carriage  of  the  country.  This  being  so,  it  is  just 
and  proper  that  they  should  be  held  to  the  strict  dis* 
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charge   of   their   common   law    and    statutory  dutieB. 
Hutchinson  on  Carr.,  sec.  67. 

One  of  the  duties  imposed  upon  a  railroad  as  a  com- 
mon carrier  is  that  it  shall  deal  fairly  and  impartially 
with  all  who  seek^  as  passengers  or  shippers  of  freight,, 
to  avail  themselves  of  its  service.  Impressed,  as  it  is,, 
by  its  grant  of  franchises,  with  a  trust  to  the  public,  thia 
trust  can  only  be  discharged  by  extending  equal  facili- 
ties to  each  member  constituting,  the  public.  '^It  foils  of 
.  its  duty,  therefore,  when  discriminating  between  indi- 
viduals in  lijce  condition,  it*  gives  one  an  advantage  in 
the  carriage  of  his  person  or  property  which  it  refuses 
to  another,  and  it  follows  that  any  contract  made  by  it,, 
by  which  one  or  more  members  of  a  class^re  fostered  at 
the  expense  of  or  to  the  detriment  of  others  of  the  same 
class,  w^ho  demand  like  service,  is  unenforceable. 

Granting  that  goods  not  dangerous  in  their  nature 
and  not  unfit  for  shipment  are  offered  at  a  proper  place 
and  time,  and  that  the  cost  of  carriage  is  tendered,  and 
the  railroad  has  facilities  for  shipment,  then  it  must 
accept  and  transport  them.  In  doing  this  it  ^^can  show 
no  favor,  nor  make  distinctions  which  will  give  one  em- 
ployer an  advantage  over  another,  either  in  the  time  or 
order  of  shipment,  or  in  the  distance  of  the  carriage,  or 
in  the  conveniences  or  accommodations  which  may  be 
afforded.''  Hutchinson  on  Oarr.,  sec.  297 ;  NewEng.  Ew. 
Co.  V.  Maine  Cent.  B.  B.,  57  Me,  188,  2  Am.  Rep.,  31;^ 
Messenger  v.  Penn.  B.  B.,  36  N.  J.  Law,  407,  13  Am. 
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Rep.,  457;  Union  Pac.  Ry.  Go.  v.  Goodridge,  149  U.  S., 
680,  13  Sup.  Ct,  970,  37  L.  Ed.,  986. 

These  general  principles  are  conceded  by  the  defend* 
ants  to  be  sound,  but  it  is  insisted  they  do  not  control  the 
present  case.  It  is  admitted — or  it  is  true,  whether  ad- 
mitted or  not — that  the  railway  company,  as  to  the  train 
in  question,  was  a  common  carrier  of  passengers  and 
their  baggage,  and  of  mail  and  express;  but  it  is  con- 
tended that  it  was,  by  reason  of  its  contract  with  the 
Commercial  Publishing  Company,  a  private  carrier  of 
newspapers,  and  therefore  was  under  no  obligations  to 
admit  the  newspapers  of  the  complainant  on  its  train. 

It  is  true  "a  common  carrier  may  become  a  private 
carrier  or  bailee  for  hire,  when  as  a  matter  of  accom- 
modation or  special  agreement  he  undertakes  to  carry 
sometliing  which  it  is  not  his  business  to  carry."  Hutch- 
inson on  Carr.,  sec.  44.  For  example,  ^^if  a  carrier  of 
produce,  running  a  truck  boat,  should  be  requested  to 
carry  a  k^  of  silver  or  a  load  of  furniture,  •  •  •  he 
might  justly  refuse  to  receive  such  freight,  except  by 
such  an  agreement  as  he  might  choose  to  make.  •  •  • 
But  when  a  carrier  has  a  regularly  established  business 
for  carrying  all  or  certain  articles,  and  especially  if  that 
carrier  be  a  corporation  created  for  the  purpose  of  the 
carrying  trade,  and  the  carriage  of  the  articles  is  em- 
braced within  the  scope  of  its  chartered  powers,  it  is  a 
common  carrier,  and  a  special  contract  about  its  respon- 
sibility does  not  divest  it  of  the  character.'*  N.  Y.  0.  R. 
R.  Co.  V.  Lockwood,  17  Wall.,  357,  21  L.  Ed.,  627. 
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If  the  contract  complained  of  in  this  case  was  one 
which  granted  an  exclusive  right  and  privilege  to  the 
Commercial  Publishing  Company  to  sell  its  newspapers 
on  this  train,  and  the  complainant  was  here  seeking  to 
interfere  with  this  contract  and  to  force  the  railroad  to 
grant  it  an  equal  privilege,  then  there  would  be  pre- 
sented a  special  agreement  which  the  courts  would  not 
intermeddle  with;  and  this  upon  the  ground  that  as  a 
common  carrier  it  owed  no  duty  to  furnish  newspapers 
to  the  traveling  public,  and  was  not  bound  to  permit 
another  to  do  so.  If  it  chose,  however,  to  grant  this 
privilege,  another  to  whom  it  was  refused  would  not  be 
heard  to  complain. 

But  this  is  not  the  case  at  bar.  Under  the  contract 
the  railway  company  is  carrying  the  newspai>er8  of  the 
Commercial  Publishing  Company  as  property,  and  the 
complainant  is  insisting  that,  having  the  means  of  doing 
so,  it  should  equally  and  impartially  carry  its  packages 
of  papers  upon  the  same  terms  as  merchandise. 

It  would  hardly  be  contended  that  a  railroad  by  mak- 
ing a  special  and  exclusive  contract  to  transport  shoes 
manufactured  by  one  party  in  a  community,  could  strip 
itself  of  its  common-law  character,  and  decline,  without 
any  reason  save  the  existence  of  said  contract,  to  trans- 
port boxes  of  shoes  for  another  manufacturer  in  the  same 
community.  If  this  be  so,  where  is  the  controlling  dif- 
ference between  such  a  case  and  the  one  now  before  us? 
Packages  of  newspapers  are  as  much  property  as  shoes, 
and  the  principle  which  controls  in  the  one  case,  it  seems 
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to  US,  must  equally  apply  to  the  other.  If  this  be  not  so, 
by  parceling  out  its  means  of  transportation  to  the  full 
extent  of  its  carrying  capacity,  it  would  be  possible  for 
a  railroad  to  build  up  a  few  in  a  community  to  the  de- 
struction of  the  many  who  equally  seek  shipment. 

This  the  law  will  not  tolerate  in  one  who  holds  himself 
out  as  a  common  carrier.  As  has  been  already  said,  he 
must  accord  equal  privileges  to  all  who  are  in  like  con- 
dition. He  cannot  foster  monopolies.  He  will  not,  by 
making  special  preferential  agreements,  be  permitted  to 
build  up  one  set  of  shippers  at  the  expense  of  another. 
He  must  carry  for  all  alike. 

These  general  principles  being  established,  what  is 
there  to  prevent  their  application  in  this  case?  We  see 
nothing.  A  railroad  by  its  very  nature,  as  has  been  seen, 
is  a  common  carrier.  The  train  in  question  is  a 
scheduled  one,  advertised  to  the  world  as  such.  An  in- 
vitation is  given  to  the  public  to  take  passage  and  ship 
freight  upon  it.  Its  own  employees  manage,  and  the 
railway  company  appropriate  all  its  revenues.  So  far 
as  the  record  shows,  it  receives  on  this  train  merchandise 
from  every  other  member  of  the  community,  and  refuses 
carriage  alone  to  that  of  this  complainant ;  and  this  re- 
fusal is  based,  not  upon  a  lack  of  carrying  capacity,  but 
exclusively  upon  the  ground  that  it  has  contracted  away 
its  duty,  in  respect  to  such  property  as  the  complainant 
has  tendered,  to  another  party. 

Such  an  excuse  cannot  relieve  the  railway  company 
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from  it8  obligations  to  complainant  as  one  of  the  public, 
unless  it  be  that  the  contract  in  question  brings  this 
within  the  lines  of  certain  exceptional  cases  on  which 
the  defendants  relj  as  authority  for  their  contention. 

Some  of  these  cases,  which  may  be  taken  as  represen- 
tatives of  their  respective  classes,  will  be  now  referred  to. 

It  has  been  held  that  a  common  carrier  of  passengers 
may  establish  in  his  car  or  vessel  an  agency  for  the  de- 
livery of  passengers'  baggage,  and  may  exclude  all  other 
persons  from  entering  upon  it  for  the  purpose  of  solicit- 
ing or  receiving  orders  therefor.  Barney  v.  Oyster  Bay, 
etc.,  Steamboat  Co.,  67  N.  Y.,  301,  23  Am.  Rep.,  115.  It 
has  been  also  held  that  a  railroad  corporation  may  ex- 
clude from  its  right  of  way  one  party  who  comes  to  sell 
lunches  to  its  passengers  and  admit  another  to  this  priv- 
ilege, if  it  pleases  {Fluker  v.  Oa.  R.  R.,  etc.,  Co.,  81  Ga.^ 
461,  8  S.  E.,  529,  2  L.  R.  A.,  843,  12  Am.  St.  Rqp.,  328)^ 
and  that  a  steamship  corporation  and  a  railroad  may 
equally  give  preferential  privilege  to  certain  hackmen  to 
solicit  passengers  on  their  property  and  exclude  others 
(Smith  V.  New  York  R.  R.  Co.,  149  N.  Y.,  249 ;  Norfolk  d 
W.  R.  R.  V.  Old  Dominion  Bag.  Co.,  99  Va.,  Ill,  37  S.  E., 
784,50L.R.  A.,722). 

These  cases  and  others  like  them  rest,  however,  on  the 
ground  that,  save  as  to  duties  which  he  owes  to  the  pub- 
lic, a  common  carrier  has  as  complete  dominion  over  its 
property,  whatever  it  may  be,  as  does  every  other  owner, 
and  may  therefore  exclude  from  or  admit  to  it,  at  its 
will,  particular  persons.     In  other  words,  an  inhibition 
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upon  preferential  indulgences  extends  only  to  those  ser- 
vices which  inhere  in  or  pertain  to  the  office  of  a  common 
carrier,  and  beyond  these  he  is  entitled  to  the  absolute 
control  of  his  own,  and  that  in  none  of  the  matters 
covered  by  these  cases  does  he  owe  anything  to  the 
public. 

In  Atidenried  v.  Philadelphia  &  Read.  B.  R.,  68  Pa.,. 
370,  8  Am.  Rep.,  195,  the  question  was  as  to  the  right  of 
the  defendant  company  to  so  parcel  or  divide  its  wharf 
among  other  coal  dealers  as  to  exclude  the  complainant 
therefrom.  After  expressing  great  doubt  as  to  whether 
the  defendant,  under  its  charter,  was  bound  to  provide 
wharf  accoir?modations  to  any  of  the  coal  dealers  in  ques- 
tion, or  was  a  trustee  to  any  extent  for  them,  the  court 
adds:  "But,  concede  both  of  these  points;  what  then? 
As  trustee  there  is  a  discretion  reposed  in  them  in  the 
use  of  the  property  with  which  a  chancellor  cannot  inter- 
fere. It  is  agreed  that  they  have  not  room  enough  for 
all.  They  must  select  some  and  reject  others.  Can  a 
chancellor  inquire  into  their  motives  and,  not  approving 
of  them,  assume  the  selection  himself?"  The  court  in 
this  opinion  by  necessary  implication  declared  that  its 
holding  could  not  be  authority  for  such  a  contention  as 
is  now  made  by  these  defendants;  for  it  adds:  "Trans- 
portation by  a  common  carrier  is  necessarily  open  to  the 
public  upon  equal  and  reasonable  terms.  An  exclusive 
right  granted  to  one  is  inconsistent  with  the  rights  of  all 
others.     This  was  not  transportation,  but  wharfage,  the 
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nature  of  which  requires  exclusive  possession  tempor- 
arily/' 

In  Hoover  v.  Penn.  R.  R.,  156  Pa.,  220,  27  Atl.,  282,  22 
L,  R.  A.,  263,  36  Am.  St.  Rep.,  43,  the  court  held  that  an 
agreement  made  in  1881  to  charge  a  uniform  rate  on 
shipment  of  coal  to  the  Bellefonte  Nail  Works  for  con- 
sumption in  operating  its  machinery  could  not  be  com- 
plained of  as  unjust  discrimination  against  a  mere 
dealer,  who  received  his  coal  over  the  same  road  and  was 
charged  a  higher  rate.  This  was  held  not  to  be  unjust 
discrimination,  because  the  business  of  the  coal  dealer 
paid  but  one  freight  to  the  carrier,  while  that  of  the  nail 
company  paid  two  freights,  to  wit,  one  for  handling  the 
coal  to  the  nail  works,  and  the  other  for  carrying  all  the 
products  manufactured  by  the  nail  company.  "This," 
said  the  court,  "was  a  most  important  and  vital  differ- 
ence in  the  conditions  and  circumstances  of  the  two  ship- 
ments. The  authorities  are  very  clear  and  strong  that, 
where  an  additional  freight  is  obtained  by  means  of  the 
lesser  charge,  the  discrimination  is  justified,  both  at 
common  law  and  under  the  statute." 

To  save  such  an  arrangement  from  condemnation, 
however,  it  must  appear  that  "the  same  advantages'* 
were  "extended  to  all  persons  under  the  like  circum- 
stances. This  latter  incident,''  adds  the  court,  "would, 
of  course,  be  essential  where  all  the  favored  class  were 
in  the  same  business."  The  case  was  distinguished 
from  Messenger  v.  R.  R.  Co.,  37  N.  J.  Law,  531,  18  Am. 
Rep.,  754,  where  it  was  held  that  there  was  a  clearly  un- 
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lawful  preference  by  the  common  carrier  in  favor  of  one 
party  over  all  others  in  the  same  business  in  "giving 
him  a  specified  drawback  upon  freight  on  hogs  carried 
from  the  same  points.^'  "This  drawback/'  said  the  Penn- 
sylvania court,  "as  of  course,  was  giving  one  a  direct 
preference  over  all  others,  and  was  in  violation  of  the 
law." 

We  think,  as  the  discrimination  of  the  case  at  bar  is 
one  in  favor  of  and  against  another  of  the  same  class,  it 
falls  under  the  condemnation  of  the  Messenger  Case, 
rather  than  being  within  the  saving  authority  of  that 
Hoover,  supra. 

Nor  can  we  see  how  the  fact  that  the  solicitation  or 
the  money  of  the  Commercial  Publishing  Company,  how- 
ever commendable  was  its  exhibition  of  public  or  private 
enterprise,  contributed  to  the  institution  of  this  train 
service  and  its  support  in  its  early  days,  is  to  affect  this 
question.  Prom  the  beginning  the  railway  company  has 
itself  recognized  that  it  was  operating  this  train  as  a  part 
of  its  common  carrier  service.  It  was  in  no  sense  a  special 
train,  chartered  for  a  special  purpose,  with  the  carriage 
of  freight  and  passengers  as  simply  incidental.  The  con- 
tract itself  gives  notice  that  it  is  a  public  enterprise,  and 
the  contemporaneous  conduct  of  the  parties  has  so  con- 
strued it.  The  railway  company  has  controlled  it  by 
its  own  employees,  and  has  advertised  its  readiness  to 
serve  the  public  with  it;  and  the  Commercial  Publishing 
Company,  according  to  this  record,  has  continually  pub- 
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lishcHl  i  t  as  one  of  the  schedule  trains  of  the  railway  com- 
pany. 

It  is  said,  however,  that  the  railway  company  has 
other  trains  going  out  every  day,  though  later  in  the 
day,  on  which  the  complainant  may  ship  his  papers. 
But  it  was  the  duty,  upon  the  record,  of  the  company 
to  receive  the  packages  for  shipment.  Having  done  this, 
it  could  make  no  ^^discrimination,  either  in  the  time  or 
order  of  shipment,'^  between  these  two  publishing  com- 
panies. Hutchinson  on  Carr.,  sec.  297.  It  was  bound 
to  use  due  diligence  in  the  delivery  of  the  goods.  N.  & 
0.  jB.  R.  v.  Jackson,  6  Heisk.,  271. 

It  is  also  said  that,  if  complainant  wishes  a  train  to 
use  in  carrying  its  goods,  it  should  make  a  special  con- 
tract, as  is  relied  on  in  this  case  by  the  defendant  This 
would  be  a  good  answer  for  the  railway  company,  if 
complainant  wanted  an  early  service  and  there  was  no 
train  on  which  it  could  render  the  service.  But  it  is  not 
for  either  defendant,  with  the  present  train  on,  amply 
able  to  take  complainant's  goods,  to  decline  only  upon 
the  ground  of  the  special  agreement. 

After  a  careful  consideration  of  the  assignments  of 
error  raising  the  question  as  to  l^al  effect  of  this  agree- 
ment upon  the  carrier  duty  of  the  railway  company,  we 
hold  tliat  they  are  not  well  taken,  and  they  are  over- 
ruled. 

There  remains  open  now  only  the  assignment  of  error 
upon  the  action  of  the  chancellor  in  sustaining  the  de- 
murrer to  the  cross  bill.     In  arguing  this  assignmenl^ 
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the  cross  complainant  overlooks  the  fact  that  the  real 
controversy  in  this  cause  is  between  the  Memphis  News 
Publishing  Company  and  the  railway  company.  It  was 
a  proper,  but  by  no  means  a  necessary,  party  to  this  suit. 
No  relief  was  asked  against  the  Commercial  Publishing 
Company.  Complainant  sought  a  remedy  alone  against 
the  railway  company,  and  this  remedy  would  have  been 
applied  as  effectually  without,  as  w^th,  the  former  com- 
pany a  party  defendant ;  and  the  defense  of  the  railway 
company,  if  sound  in  law,  was  maintainable  even  if  it 
stood  alone.  This  company  has  been  paid  all  it  is  en- 
titled to,  and  is  claiming  nothing  for  past  service.  This 
being  so,  we  know  of  no  principle  upon  which  the  cross 
•complainant  can  in  this  suit  work  out  any  equity  against 
complainant,  if  it  has  any;  for  on  this  cross  bill  it  is  in 
the  attitude  it  would  be  in  if,  not  a  party  to  this  suit, 
it  had  filed  an  independent  bill,  and  asked  the  court  to 
grant  it  relief  before  giving  a  decree  in  favor  of  the 
Alorning  News  Publishing  Company  against  the  railway 
company.  It  would  hardly  be  insisted  that  such  a  bill 
could  be  maintained. 

Nor  do  we  think  the  contention  of  cross  complainant 
that  the  original  complainant  shall  be  compelled  to  ac- 
count to  it  for  one-half  of  the  sums  expended  in  placing 
this  train  service  on  a  self-sustaining  basis  before  being 
let  into  its  enjoyment  can  be  maintained  on  other  ' 
grounds. 

First.    We  think  it  would  be  impracticable  to  state  an 
account  that  would  do  equal  justice  to  the  parties.  While 
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it  would  be  easy  to  ascertain  the  amount  of  money  ex- 
pended and  the  value  of  the  service  rendered  in  foster- 
ing this  train  by  cross  complainant,  yet  it  would  be  im- 
possible to  ascertain  the  kind  or  the  value  of  the  ad- 
vantages derived  by  it  from  this  enterprise.  Certainly 
the  worth  of  this  advantage  should  be  taken  into  account. 

Second.    If  bound  to  contribute  at  all,  we  think  the 
Morning  News  Publishing  Company  could  only  be  re- 
quired to  do  so  to  the  extent  of  its  proportionate  part  of       j    '-/ 
the  same;  all  other  shippers  who  have  availed  themselves 
of  this  service  being  equally  liable  to  contribution. 

Third.  Having  held,  however,  that  the  duty  of  a  com- 
mon carrier  attached  from  the  establishment  of  this 
train  service,  it  follows  that  every  shipper  who  made  a 
timely  and  proper  tender  of  freight  was  entitled  to  its 
benefit,  as  long  as  there  was  accommodation  for  his 
freight,  without  regard  to  the  connection  between  the 
railway  company  and  other  shippers.  All  other  things 
being  e<}ual,  the  company  was  bound  to  accept  and  make 
prompt  delivery  of  the  goods  so  tendered.  Neither  the 
company  nor  a  third  party  could  impose  as  a  condition 
for  acceptance  and  delivery  that  complainant  should 
agree  to  share  a  burden  voluntarily  assumed  by  this 
third  party.  No  more  can  either  demand  at  this  day 
that  this  burden  shall  now  be  divided  as  a  condition  pre- 
cedent to  the  railway  company's  discharging  its  duty. 

However  meritorious  this  claim  of  cross  complainant, 
we  can  see  no  legal  or  equitable  ground  on  which  it  can 
be  vested.    The  assignment  is  therefore  overruled. 

The  decree  of  the  chancellor  is  in  all  things  affirmed. 
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Railroad  Go.  v.  Shobt. 
^X  Jackson.    April  Term,  1903.) 

1«  RATTiKOADS.  Evidence  of  other  fires  caused  by  engines  com- 
petent, when. 
Wherein  an  action  against  a  railroad  company  for  damages  from 
fire  caused  by  sparks  from  its  locomotives  evidence  of  the  set- 
ting of  other  fires  by  other  locomotives  Is  oftered.  such  evi- 
dence is  competent  if  it  appears  that  the  other  locomotives 
were  of  similar  construction  to  the  one  In  question.  (Po8t,  p. 
717.) 

2.  SAMB.  Same.  Incompetent  and  erroneously  admitted,  when* 
But  where  the  evidence  ol  other  fires  caused  by  other  locomotives 
shows  that  such  fires  occurred  a  year  or  more  before  the  fire  In 
Question,  and  It  does  not  appear  that  the  engines  alleged  to^ 
have  set  out  the  other  fires  werfe  of  similar  construction  to  those 
in  use  by  the  railroad  company  at  the  time  of  the  fire  com- 
plained of,  such  evidence  is  incompetent  and  its  admission  con- 
stitutes reversible  error.     (Post,  p.  716.) 

8.  GONTBIBnTOBY  mCGLIGENGE.  Proper  use  of  property 
by  the  owner,  not. 
There  can  be  no  contributory  negligence  in  the  proper  use  by  the 
owner  of  his  own  property  or  laud.  He  Is  not  bound  to  pre- 
sume future  negligence  on  the  part  of  the  adjoining  owners,  or 
to  guard  against  such  negligence.     (Post,  p.  718.) 

Case  cited:    L.  &  N.  R.  R.  Co.  v.  Lumber  Co.  (Ala.),  28  South, 
438. 

4.    SAME.    Same.    Case  in  Judgment. 

This  action  was  instituted  to  recover  of  the  railroad  company, 
plaintiff  in  error,  the  value  of  a  bale  of  cotton  alleged  to  have 
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been  Ignited  and  destroyed  by  sparks  from  one  of  the  company's 
engines,  while  the  cotton  was  stored  upon  an  open  platform 
about  fifty  feet  from  the  main  track  of  the  railrpad.  It  was  in- 
sisted that  placing  said  cotton  in  such  close  proximity  to  the 
railroad  track  was  such  contributory  negligence  as  barred  a 
recovery.  . 

Beld:    Plaintiff,  owner  of  the  cotton,  was  not  guilty  of  contriba- 
tory  negligence. 


FROM  HAYWOOD. 


Appeal  in  error  from  the  Circuit  Court  of  Haywood 
county. — John  R.  Bond,  Judge. 

J.  W.  R  MooRE,  for  Railroad  Company. 

C.  S.  Walker,  H.  J.  Livingston  and  Byars  &  Dick- 
son, for  Short. 


Mr.  Justice  Neil,  delivered  the  opinion  of  the  Court. 

This  action  was  brought  in  the  court  below  to  recover 
the  value  of  a  bale  of  cotton  belonging  to  the  defendant 
in  error,  allied  to  have  been  ignited  and  destroyed  by 
sparks  from  one  of  the  plaintiff  in  error's  engines  while 
the  cotton  was  stored  on  an  open  platform  near  the 
track. 
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Numerous  errors  have  been  assigned  by  the  plaintiff 
in  error,  all  of  which  have  been  considered  and  disposed 
of,  but  only  two  of  them  will  be  noticed  in  this  opinion. 

The  first  of  these  arises  upon  the  action  of  his  honor, 
the  circuit  judge,  in  his  rulings  upon  certain  testimony 
offered  by  the  defendant  in  error  concerning  other  fires 
than  the  one  which  was  the  occasion  of  the  present  suit. 

The  fire  occurred  March  13,  1901.  There  was  testi- 
mony  tending  to  show  that  all  the  engines  of  plaintiff 
in  error,  in  1901,  and  thereafter,  were  constructed  in  the 
same  manner  in  respect  of  spark  arresters.  There-  was 
no  testimony  tending  to  show  a  like  construction  prior 
to  1901. 

The  defendant  in  error,  over  the  objection  of  plain- 
tiff in  error,  was  allowed  to  prove  the  following  points, 
which,  for  sake  of  noting  the  objections,  are  thus  num- 
bered, viz.:  (1)  By  J.  L.  Livingston,  that  about  one 
year  before  the  fiye  in  question  another  fire  was  set  out 
by  one  of  the  plaintiff  in  error's  engines;  (2)  by  the  wit- 
ness Arthur  Dulin,  that  a  year  or  two  before  the  fire  in 
question  the  plaintiff  in  error  had  by  one  of  its  engines 
set  out  another  fire;  (3)  by  Andrew  Wells,  that  it  set 
out  a  fire  by  one  of  its  engines  nine  or  ten  months  after 
the  fire  in  question;  (4)  by  A.  H.  Cromwell,  that  it  set 
out  a  fire  about  three  months  after  the  date  referred 
to;  (5)  by  the  same  witness,  another  fire  about  five 
months  after;  (6)  by  Arthur  Dulin,  a  fire  about  nine 
months  afterwards;  (7)  by  the  same  witness,  another 
fire  about  ten  months  afterwards;  (8)  and  by  James 
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Tipton,  another  fire  about  six  months  after  the  said  fire 
in  question. 

It  is  insisted  that  the  testimony  was  irrelevant. 

We  are  of  the  opinion  that  the  objections  which  we 
have  marked  1  and  2,  respectively,  should  have  been  sus- 
tained, and  that  those  which  we  have  marked  3  and  8^ 
inclusive,  were  properly  overruled. 

We  sustain  numbers  1  and  2  because  these  fires  hap- 
pened so  long  a  time  before  the  fire  in  question  that  they 
do  not  tend  to  throw  any  light  upon  the  inquiry 
whether  the  fire  was  set  out  by  plaintiff  in  error,  or 
(assuming  that  the  fire  in  question  was  set  out  by  the 
plaintiff  in  error)  they  do  not  throw  any  light  upon  the 
inquiry  as  to  whether  plaintiff  in  error  was  guilty  of 
n^ligence  in  setting  out  that  fire;  it  not  appearing  in 
the  testimony  that  prior  to  1901  the  engines  of  plaintiff 
in  error  were,  in  respect  of  spark  arresters,  constructed 
in  the  same  manner  in  which  they  were  constructed  dur- 
ing that  year,  or  a  similar  manner,  and  it  appearing  in 
the  testimony  that  prior  to  1901  (although  how  far  prior 
is  not  shown)  a  different  pattern  of  spark  arrester,  the 
Diamond,  was  in  use  by  plaintiff  in  error. 

We  overrule  the  objections  which  we  have  marked  3 

< 

and  8  inclusive,  because,  inasmuch  as  it  appears  in  the 
testimony  that  during  the  year  1901  and  afterwards  all 
of  the  engines  of  plaintiff  in  error  were  of  the  same  pat- 
tern in  respect  of  spark  arresters,  proof  of  other  fires  set 
out  by  plaintiff  in  error,  by  its  engines,  does  tend  to 
show,  if  not  that  the  fire  in  question  was  set  out  by  plain- 


2  Gates]  APRIL  TERM,  1903.  717 

Railroad  v.  Short. 

tiff  in  error,  yet  that  the  said  plaintiff  in  error  was 
gnilty  of  negligence  in  so  doing,  when  the  fact  is  other- 
wise proven  that  the  fire  in  question  was  set  out  by  it 

A  great  many  authorities  refer  to  such  testimony  as 
proper,  that  is,  testimony  as  to  other  fires,  when  such 
fires  occurred  "at  or  about"  the  time  of  the  fire  under 
examination.  Some  of  these  authorities  say  "within  a 
few  weeks"  before  or  after;  others  speak  of  the  time  as 
"during  the  same  summer." 

We  shall  not  undertake  to  examine  in  detail  the 
authorities  upon  this  subject,  nor  attempt  to  reconcile 
them  where  they  conflict.  Had  we  time  for  such  an  in- 
quiry, no  really  useful  purpose  could  be  served  by  it. 

No  rule  has  been  established  in  this  State.  It  does 
not  seem  unreasonable,  however,  to  hold  that  proof  of 
other  fires  set  out  by  the  company^s  engines  of  similar 

4 

construction  along  its  line  throws  light  upon  the  inquiry 
as  to  whether  the  said  company  was  guilty  of  negligence 
in  setting  out  the  fire  in  question,  as  showing  either  an 
improper  construction  of  its  engines  or  a  negligent 
operation  of  them. 

Assuming  this  to  be  true,  we  are  unable  to  see  why  the 
time  should  be  confined  to  "a  few  weeks"  or  "the  same 
summer."  We  do  not  undertake  to  fix  any  definite  time, 
or  to  announce  a  hard  and  fast  rule,  but  we  are  of  the 
opinion  that  ten  months'  time  is  not  too  long. 
.  It  is  insisted  by  plaintiff  in  error  that  the  engine  that 
caused  the  injury  in  this  case  was  identified.  But  the 
record  does  not  sustain  this  contention.      At  most,  it 
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was  shown  that  it  was  one  or  the  other  of  two  engines 
that  scattered  the  fire,  but  which  of  the  two  did  so  the 
testimony  does  not  show.  Hence  the  rules  insisted 
upon  —  as  to  the  correctness  of  which  we  express  na 
opinion — to  the  effect  that  proof  of  other  fires  by  other 
engines  cannot  be  allowed  where  the  particular  engine  ia 
identified,  does  not  apply.  Railroad  Company  v.  Rich- 
ardson, 91  U.  S.,  454,  23  L.  Ed.,  356. 

Another  assignment  of  error  was  filed  raising  the 
point  that  the  defendant  in  error  was  guilty  of  contrib- 
utory negligence  in  placing  his  cotton  upon  an  open 
platform  so  near  to  the  railroad,  50  feet  from  the  main 
track,  and  that  for  this  reason  there  should  have  been 
no  recovery.  The  point  arose  upon  certain  testimony 
oflFered  by  the  plaintiff  in  error  and  excluded  by  his 
honor. 

The  assignment  is  overruled.  There  can  be  no  con- 
tributory negligence  in  the  proper  use  by  a  man  of  hi& 
own  land.  He  is  not  bound  to  presume  future  negli- 
gence on  the  part  of  the  adjoining  owners,  or  to  guard 
against  that  negligence.  L.  d  N,  R.  R.  Co.  v.  Marhurif 
Lumber  Co.  (Ala.),  28  South.,  438,  50  L.  R.  A.,  620,  627, 
and  authorities  cited.  See,  also,  Burke  v.  Railroad,  7 
Heisk.,  461,  464,  19  Am.  Rep.,  618;  Richmond  d  D.  R. 
Co.  V.  Medley,  75  Va.,  499,  505,  507,  40  Am.  Rep.,  734 ; 
Cook  V.  Champlai7i  Trans.  Co.,  1  Denio,  91,  99-101;. 
Shearman  &  Redf.,  Neg.  (4  Ed.),  sees.  680,  681;  13  Am. 
&  Eng.  Ency.  Law  (2  Ed.),  480-491. 


2  Gates]  APRIL  TERM,  1903.  719 

Railroad  v.  Short. 

But  for  error  committed  in  respect  of  matters  con- 
tained in  the  previous  assignment  of  error,  and  for  other 
errors  specified  in  a  memorandum  filed  with  the  record, 
the  judgment  of  the  court  below  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 
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no      720 
116     670 


Aetna  Life  Insueancb  Company  v.  Fallow. 
(Jackson.    April  Term,  1903.) 

1.  INBU&AKGB.  Provision  of  release  contained  in  policy  of, 
material  element  of  the  contract. 
It  is  well  settled  that  a  proYlsion  in  a  policy  or  contract  of  in- 
surance for  the  release  of  an  insurance  company  from  liability 
for  nonpayment  of  the  premiums  is  a  material  element  of  the 
contract,  and  that  on  violation  of  such  provision,  unless  there 
has  been  a  waiver  thereof,  neither  a  court  of  law  nor  equity 
will  enforce  the  contract.    {Post,  p.  729.) 

Cases  cited  and  approved:  Dale  v.  Insurance  Co.,  95  Tenn.,  38; 
Insurance  Co.  v.  Statham,  93  Tenn.,  24;  Klein  v.  Insurance  Co., 
104  U.  S.,  88. 

S.  IN8UBAV0E  COMPANY.  Kay  be  estopped  to  .insist  upon 
forfeiture,  when. 
But  it  is  equally  well  settled  that  an  insurance  company  can  and 
ought  to  be  estopped  from  insisting  upon  a  forfeiture  for  non- 
payment of  the  premiums  when  due,  when,  by  any  course  of 
action,  representation  or  dealings,  the  assured  has  been  led  to 
believe  that  by  conformity  thereto  a  forfeiture  of  his  policy 
will  not  be  incurred,  followed  by  due  conformity  on  his  part. 
{Post,  p.  729.) 

Case  cited  and  approved:  Insurance  Co.  v.  Eggleston,  96  U.  S., 
572. 

8.    SAME.    General  agent  of,  may  waive  conditions  in  a  policy, 
wlien. 
It  is  well  settled  in  this  State  that  a  general  agent  of  an  insur- 
ance company  may  waive  conditions  in.  the  policy  and  that  a 
company  will  be  estopped  to  insist  upon  .them  in  the  enforce- 
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ment  of  forfeiture,  when  such  agent  acts  within  the  apparent 
scope  of  his  employment  as  such  agent  of  the  company. 
iPost,  pp.  730-782.) 

Cases  cited  and  approved:  Murphy  y.  Continental  Life  Ins.  Co., 
3  Baxter,  440;  Southern  Life  Insurance  Co.  y.  Booker,  9  Heisk., 
606. 

4.  8AMB.    Agent  of,  having  ostensible  general  authority,  binds 
principal,  when. 

An  agent  of  an  insurance  company,  having  ostensible  general  au- 
thority to  solicit  applications  and  make  contracts  for  insurance, 
and  to  receive  first  premiums,  binds  his  principal  by  any  acts 
or  contracts  within  the  general  scope  of  his  apparent  authority,, 
notwithstanding  the  actual  excess  of  authority.  Such  agent  Is 
presumed  to  have  full  power  to  waive  immediate  payment  of 
premiums,  to  make  contracts  for  credit,  to  accept  annual  prem- 
iums, and  to  issue  renewal  receipts,  thereby  extending  or  re- 
newing policies  of  insurance.    {Post,  pp.  732-737.) 

Cases  cited:  Murphy  v.  Conn.  Life- Ins.  Co.,  3  Baxter,  440;  Shel- 
don V.  Life  Ins.  Co.,  25  Conn.,  207;  26  N.  Y.,  460;  43  Barb.,  361- 
367;  2  Hun,  859;  4  Hun,  801;  5  Hun,  98;  32  N.  Y.,  622-624;  35 
N.  Y.,  133;  51  N.  Y.,  122;  66  N.  Y.,  225;  68  N.  Y.,  439,  625,  626; 
120  Mass.,  330;  22  Conn.,  575;  12  Wall.,  285,  303;  67  Wis.,  422; 
20  Barb.,  469;  Famum  v.  Insurance  Co.,  83  Cal.,  246;  Miss.  Val. 
Co.  V.  Neyland,  9  Bush.,  436;  Ball  ft  Sage  Wagon  Co.  v.  Insur- 
ance Co.  (C.  C),  20  Fed.,  232;  Stewart  v.  Insurance  Co.,  155  N. 
Y.  257. 

5.  SAME.    Act  of  subagent  employed  to  perform   part   of  gen- 
eral agent's  duty,  binding  on  principal,  when. 

It  is  well,  known  that  according  to  the  ordinary  course  of  busi- 
ness a  general  agent  of  an  insurance  company  has  the  right  to 
employ  such  clerks  or  subagents  as  may   be  necessary  and 
110  Tenn— 46 
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proper  in  order  to  perform  the  business  for  which  he  has  been 
appointed  agent  And  a  subagent  employed  by  a  general  agent 
and  charged  by  him  with  the  duty  of  performing  some  portion 
of  the  ordinary,  usual  and  well-known  duties  pertaining  to  the 
position  of  general  agent,  has  power  to  bind  the  principal  when 
his  act  is  in  the  course  of  that  employment,  and  within  the  gen- 
eral scope  of  authority  of  such  general  agent.  {Post,  pp.  737- 
738.) 

Cases  cited  and  approved:  Bodine  y.  Exchange,  etc.,  Ins.  Co.,  bl 
N.  Y.,  117;  Artf  v.  Star  Fire  Ins.  Co.  (N.  Y.),  25  Northeastern, 
1073;  Steele  y.  Insurance  Co.  (Mich.),  53  Nb  W.,  514;  Ooode  ▼. 
Ins.  Co.  (Va.),  23  Southeastern,  744;  Lingenfelter  v.  Ins.  Co.,  ^9 
Mo.  App.,  252;  Ins.  Co.  y.  Bradford  (Pa.),  50  At!.,  286. 

Case  cited,  approved  and  distinguished:  Insurance  Co.  v.  Ewing, 
2  Baxter,  305. 

6.  BAMB.  Sstoppad  to  deny  liability.  Gase  in  Judgment. 
This  case  was  instituted  by  defendant  in  error  to  recover  of  plain- 
tiff in  error,  insurance  company,  the  amount  of  a  certain  acci- 
dent policy  wherein  it  was  provided  that  there  should  be  no  in- 
surance thereunder,  unless  the  premium  was  actually  paid  prior 
to  any  accident  by  reason  of  which  claim  was  made;  but  for  a 
long  time  prior  to  the  accident,  upon  which  the  suit  was  predi- 
cated, a  course  of  business  had  been  adopted  by  the  company's 
general  agent  and  the  insured,  as  to  the  payment  of  the  premi- 
ums, by  which  insured  was  directed  to  retain  premiums  as  they 
became  due  until  they  were  called  for  by  some  person  connected 
with  the  general  agent's  office,  and  in  pursuance  of  such  custom* 
the  payment  due  prior  to  the  accident  causing  the  in- 
sured injury,  was  not  paid  when  due,  but  was  subsequently  col- 
lected by  one  of  the  employees  of  said  general  agent  and  remit- 
ted to  the  company  after  insured  had  suffered  the  injury.  It 
was  insisted  by  the  insurance  company  that  under  the  provia- 
ion  contained  in  the  policy  to  the  effect  that  there  should  be  no 
Insurance  thereunder  unless  the  premium  was  actually  paid 


2  Gates]  APRIL  TERM,  1903.  723 

Life  Ins.  Co.  v.  Fallow. 

prior  to  any  accident  by  reason  of  which  claim  might  be  made, 
and  the  further  provision  that  no  agent  of  the  company  had  au- 
thority to  waive  any  condition  of  the  policy  and  that  no  waiver 
would  be  recognized  unless  by  the  president  or  some  other  gen- 
eral officer  of  the  company,  was  a  material  part  of  the  contract, 
and  not  having  been  complied  with  rendered  the  policy  non- 
enforceable.  It  was  insisted  upon  by  the  insured  that  the  com- 
pany had  estopped  itself  by  the  acts  of  its  general  agent  and 
his  course  of  dealing  with  the  insured  to  insist  upon  forfeiture. 
The  trial  judge  charged  the  Jury  according  to  the  insistence  of 
the  insured  and  refused  to  charge  as  insisted  upon  by  the  com- 
pany. 

Beld:  There  was  no  error  in  the  charge  of  the  trial  judge,  and 
that  the  insurance  company  was  estopped  to  deny  liability  upon 
the  policy  sued  on. 


FROM  SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby  county. 
— J.  S.  Galloway,  Judge. 

Thomas  M.  Scruggs  and  M.  G.  Evans,  for  Insurance 
Company. 

Malonb  &  Malone  and  W.  B.  Glisson,  for  Fallow. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  in  the  court  below  to  recover 
upon  an  accident  policy.    It  resulted  there  in  favor  of 
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the  plaintiff,  and  the  defendant  has  appealed  and  as- 
signed errors. 

The  facts  necessary  to  be  stated  to  raise  the  legal  ques- 
tions to  be  considered  herein  are  as  follows: 

During  the  year  1895  the  defendant  in  error  obtained 
from  the  plaintiff  in  error  an  accident  policy,  which  was 
continued  in  force  by  the  payment  of  quarterly  pre- 
miums, without  question,  down  to  December  18,  1901. 
At  first,  and  during  several  quarters,  the  defendant  in 
error  went  to  the  office  of  the  plaintiff  in  error's  general 
agent  in  the  city  of  Memphis,  Tenn.,  Harris,  and  paid 
the  premiums  promptly  when  due;  but  on  several 
occasions,  not  finding  the  agent  or  any  of  his  clerks  in 
the  office,  he  complained  of  this  matter  to  Mr.  Harris, 
calling  attention  to  the  inconvenience  occasioned  there- 
by. In  response  the  agent  instructed  Mr.  Fallow  to 
retain  the  premiums  until  he  himself  or  some  of  his 
clerks  should  call  for  them.  Thereafter  the  custom  of 
business  prevailing  between  the  parties  was  that  the  as- 
sured waited  for  the  agent  to  collect  the  premium  from 
him,  and  the  agent,  by  himself  or  his  clerks,  did  so  for 
a  series  of  years,  continuing  up  to  the  time  the  present 
litigation  began.  Very  often  the  agent  or  his  clerk 
failed  to  collect  the  premium  until  it  had  been  overdue 
eight  or  ten  days.  The  assured  relied  implicitly  upon 
this  habit  of  business,  and  always  reserved  the  premiums 
until  called  upon  by  the  agent  or  some  of  his  clerks.  The 
last  premium  before  the  injury  occurred  fell  due  upon 
the  18th  of  December,  1901,  but  was  not  then  paid,  the 
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agent  of  the  company  not  having  called  for  it  or  sent  for 
it.  The  injury  occurred  on  December  23,  1901.  On 
the  26th  of  the  same  month  the  company^s  agent  sent 
Dr.  Hall  to  inspect  the  injury  and  to  examine  the  as- 
sured upon  the  subject.  The  assured  stated  the  facts 
fully  to  the  doctor.  On  the  next  day  the  agent  directed 
the  assured  to  send  in  his  formal  notice  of  loss,  and  to 
send  in  his  "claim  blank"  when  he  should  be  fully  re- 
covered. 

On  the  2d  day  of  January,  1902,  some  one  of  the 
agent's  employees  or  clerks  in  the  office  whose  business 
it  was  to  collect  premiums  collected  the  premium  from 
the  assured  and  credited  it  to  the  company  upon  the 
agent's  books,  and  deposited  it  in  bank  to  the  agent's 
credit,  as  agent,  and  it  was  forwarded  by  the  agent  to 
the  company,  along  with  other  moneys  belonging  to  it 
in  his  hands,  and  is  still  retained  by  it,  and  no  offer  has 
ever  been  made  to  return  it  to  the  assured. 

This  premium  was  not  credited  upon  the  books  of  the 
agent  until  January  6,  1902,  and  the  agent  had  no  per- 
sonal knowledge  of  the  fact  that  it  had  been  collected 
until  about  the  last  of  January  or  the  first  of  February, 
1902.  He  could,  however,  by  examining  his  books,  have 
ascertained  at  any  time,  subsequent  to  December  18th, 
that  the  premium  had  not  been  paid  on  that  day,  and  by 
a  like  examination  he  could  have  learned  that  it  had 
been  credited  on  the  6th  of  January.  It  was  not  his 
custom,  hoAvever,  to  attend  to  the  details  of  the  business. 
This  was  committed  by  him  to  the  clerks  in  his  office, 
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whom  he  appointed,  and  from  whom  he  took  bonds  for 
the  company. 

He  was  at  the  head  of  the  office,  and  was  the  general 
agent  of  the  company  for  its  accident  department,  cover- 
ing two  States — Tennessee  and  another.  Among  other 
things,  it  was  his  duty  to  receive  applications  for  insur- 
ance, personally  or  through  his  clerks,  to  countersign 
policies  in  blank,  and  place  them  in  the  hands  of  his  pol- 
icy clerks  for  filling  up  and  issuance,  and  to  continue 
policies  in  force  from  quarter  to  quarter  by  accepting 
premiums  therefor,  personally  or  through  his  clerks. 

Under  the  custom  of  business  prevailing  in  the  office 
of  Mr.  Harris,  when  premiums  were  paid  after  they 
were  due  policies  were  treated  as  renewed  for  three 
months  from  the  datte  of  the  maturity  of  the  premium. 
However,  if  the  patrons  of  the  company  desired,  after 
a  premium  day  had  passed,  to  take  out  a  new  policy 
rather  than  to  renew  the  old  one,  they  were  allowed  to  do 
so,  and  in  this  case  the  new  policy  took  elBfect  from  the 
date  of  its  issuance. 

The  following  conditions  appear  upon  the  back  of  the 
policy  sued  on,  and  are  referred  to  in  its  face  and  made 
parts  ol  it,  viz. : 

"(1)  There  shall  be  no  insurance  under  this  policy 
unless  the  premium  is  actually  paid  prior  to  any  acci- 
dent by  reason  of  which  claim  is  made."    .    .    . 

"(9)  No  agent  has  authority  to  waive  any  condition 
of  this  policy,  and  no  waiver  will  be  recognized,  unless 
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in  writing,  signed  by  either  the  president,  vice-president, 
secretary,  or  assistant  secretary  of  the  company." 

In  respect  of  the  forgoing  facts,  his  honor  charged 
the  jury  as  follows : 

"If  you  find  from  the  evidence  in  this  case  that  the 
plaintiff  was  insured  in  the  Aetna  Life  Insurance  Com- 
pany, and  had  an  accident  policy  in  the  company  that 
had  been  in  operation  for  several  years,  and  you  further 
find  that  in  his  dealings  with  the  defendant  company  it 
was  the  custom  and  usage,  as  between  them,  that  the 
agent  of  the  defendant's  company  would  call  at  his  place 
of  business  and  collect  the  premiums,  and  that  manner 
of  payment  and  carrying  on  business  had  renewed  the 
policy  quarterly  for  several  years ;  and  you  further  find 
that  the  premium  was  not  paid  on  the  18th  day  of  De- 
ocmber,  a  few  days  before  the  accident;  and  you  further 
find  that  the  plaintiff  was  injured  on  the  23d  day  of  De- 
cember, 1901,  and  suffered  injuries  whereby  he  would  be 
<ntitled  to  the  accident  benefit  according  to  his  policy; 
and  you  further  find  that  a  day  or  so  after  the  party  was 
injured  Dr.  Hall,  as  the  agent  and  representative  of  the 
Aetna  Life  Insurance  Company,  was  sent  to  examine 
the  condition  of  the  plaintiff,  and  did  so  examine  the 
condition  of  the  plaintiff,  and  the  plaintiff  disclosed  all 
the  facts  and  circumstances  to  Dr.  Hall;  and  you  fur- 
ther find  that  Dr.  Hall  reported  these  facts  to  the  home 
office  here  (Memphis) ;  and  you  further  find  that  the 
plaintiff  paid — say  on  the  2d  day  of  January  or  the  6th 
day  of  January  after  the  accident — the  home  office  here 


728  TENNESSEE  REPORTS.  [VoL  110 

Life  Ins.  Co.  ▼.  Fallow. 

or  the  agent  of  the  company  the  premiams  that  would 
have  been  due  on  the  18th  day  of  December,  1901,  and 
that  the  agent  accepted  that  money  and  passed  it  to  the 
treasurer  of  the  company,  and  issued  a  regular  receipt 
for  the  money  so  paid, — ^then  the  court  charges  you  that 
that  would  be  a  waiver  of  the  demand  of  the  premium  in 
advance,  and  would  be  an  acceptance  of  the  money,  and 
would  continue  the  policy  of  insurance  from  the  18th 
day  of  December,  1901." 

The  defendant  below  asked  the  court  to  give  in  charge 
to  the  jury  the  following  instruction,  which  was  refused, 
viz. : 

"The  plaintiff  cannot  recover  in  this  case  unless  he 
shows  that  he  actually  paid  the  premium  due  on  the  18th 
day  of  December,  1901,  prior  to  the  accident  in  which 
he  was  injured,  and  no  agent  of  the  company  by  the 
terms  of  the  policy  has  any  authority  to  waive  this  con- 
dition of  the  policy  requiring  actual  payment  prior  to 
the  injury."  In  other  requests  his  honor  was  asked,  in 
substance,  to  charge  that  the  company  would  not  be 
bound  by  any  collection  made  by  the  clerks  in  the  office 
of  the  general  agent,  which  request  he  likewise  refused. 

Error  is  assigned  upon  the  action  of  his  honor  in 
charging  the  jury  as  he  did  charge  them,  and  in  refusing 
to  give  the  instructions  asked  by  the  plaintiff  in  error. 

The  contention  of  the  plaintiff  in  error,  stated  in  the 
briefest  way,  is  that  it  was  not  liable,  for  the  reason  that 
the  premium  had  not  been  paid  when  the  accident  oc- 
curred, and  that  this  fact  was  in  no  way  qualified  by  any 
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of  the  special  facts  which  we  have  recited  as  bearing 
upon  the  question. 

It  is,  of  course,  true  that  a  provision  for  the  release 
of  an  insurance  company  from  liability  for  nonpayment 
of  premiums  is  a  material  element  of  the  contract,  and 
that  on  violation  of  such  a  provision,  unless  there  has 
been  a  waiver  thereof,  neither  a  court  of  law  nor  of 
equity  will  enforce  the  contract.  Dale  v.  Continental 
Ins.  Co.,  95  Tenn.,  38,  31  S.  W.,  266;  Insurance  Go.  \. 
Statham,  93  U.  S.,  24,  23  L.  Ed.,  789 ;  Klein  v.  Insurance 
Co.,  104  U.  S.  88,  26  L.  Ed.,  662. 

But  the  law  is  equally  well  settled  that  insurers  are 
estopped  to  insist  upon  forfeiture  for  nonpayment  of 
premiums  when  due,  when,  by  any  course  of  action,  rep- 
resentation, or  dealings,  the  assured  has  been  led  to  be- 
lieve that  the  forfeiture  will  not  be  insisted  upon;  or, 
as  said  in  New  York  Life  Ins.  Co.  v.  Eggleston :  "Any 
agreement,  declaration,  or  course  of  action  on  the  part 
of  an  insurance  company,  which  leads  a  party  honefitly 
to  believe  that  by  conformity  thereto  a  forfeiture  of  his 
policy  will  not  be  incurred,  followed  by  due  conformity 
on  his  part,  will  and  ought  to  estop  the  company  from 
insisting  upon  the  forfeiture,  though  it  might  be  claimed 
under  the  express  letter  of  the  contract.  The  company 
is  thereby  estopped  from  enforcing  the  forfeiture."  In- 
surance Co.  V.  Eggleston,  96  U.  S.,  572,  24  L.  Ed.,  841. 
See,  also.  Phoenix  Insurance  Co.  v.  Doster,  106  U.  S., 
30,  1  Sup.  Ct.,  18,  27  L.  Ed.,  65;  Hartford  L.  &  A.  Ins. 
Co.  V.  TJnsell,  144  U.  S.,  439, 12  Sup.  Ot.,  671,  36  L.  Ed., 
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496;  Ins.  Co.  v.  Hyde,  101  Tenn.,  396,  403,  48  S.  W.,  968. 

It  is  held,  however,  in  the  following  eases  that,  where 
the  policy  on  its  face  denies  the  right  of  the  company's 
agent  to  waive  forfeitures,  there  can  be  no  waiver  by 
any  act  of  the  agent  unless  sanctioned  by  the  company 
itself,  directly,  or  "by  its  course  or  action"  ratifying  its 
agent's  representations,  declarations,  or  acts,  of  the 
same  or  similar  character,  or  by  receiving  and  retaining 
the  premiums  paid  without  knowledge  of  the  agent's 
mode  of  diealing.  Insurance  Co.  v.  Eggleston,  supra; 
Ins.  Co.  V.  Norton,  96  U.  S.,  234,  24  L.  Ed.,  689;  Ins.  Co. 
V.  Wolff,  95  U.  S.,  330,  331,  24  L.  Ed.,  387.  The  rule  is 
stated  substantially  in  the  same  way  in  many  other 
cases. 

But  in  this  State  the  rule  has  been  given  a  larger 
scope,  and  it  has  been  held  that  a  general  agent  may 
waive  conditions  in  the  policy,  and  that  the  company 
will  be  thereby  estopped  to  insist  upon  them  in  the  en- 
focement  of  a  forfeiture,  when  such  agent  acts  within 
the  apparent  scope  of  his  employment  as  agent  of  the 
company.  Murphy  v.  Continental  Life  Ins.  Co.,  3  Baxt., 
440,  27  Am.  St.,  761 ;  Southern  lAfe  Ins.  Co.  v.  Booker, 
9  Heisk.,  606,  24  Am.  Rep.,  344.  In  the  first  cited  of 
these  cases  it  was  held  that  a  local  agent  of  the  company 
was  such  general  agent  within  the  territory  over  which 
his  operations  extended,  where  he  had  power  to  receive 
applications  for  insurance,  to  take  preparatory  steps 
for  forwarding  the  applications  to  the  principal  office, 
to  countersign  policies,  to  receive  advance  premiums. 
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to  receive  premiums  from  persons  having  policies  for  the 
purpose  of  continuing  or  keeping  alive  those  policies 
from  year  to  year,  and  all  the  powers  necessary  and  con- 
venient for  the  execution  of  his  authority,  which  latter 
powers  would  be  conclusively  presumed  to  exist.  To  re- 
ceive premiums  even  after  the  expiration  of  the  year, 
and  when  the  policies  had,  by  their  terms,  determined 

m 

and  ceased,  was  held  to  be  within  the  apparent  scope  of 
the  employment  of  such  agent,  when  it  appeared  that 
he  was  intrusted  with  the  collection  of  current  premi- 
ums and  the  delivery  of  receipts  therefor,  placed  in  his 
hands  by  the  company,  and  therefore  that  the  company 
was  bound  by  his  acceptance  of  a  partial  payment,  and 
giving  credit  for  the  residue,  after  the  time  when  the  pre- 
mium was  payable.  In  Southern  Life  Ins.  Co.  v. 
Booker,  the  clause  of  the  contract*in  question  appeared 
in  the  application,  and  was  as  follows:  "The  policy 
hereby  applied  for  shall  not  be  binding  upon  the  com- 
pany until  the  amount  of  the  premium  as  stated  therein 
shall  have  been  received  by  said  company,  or  some  au- 
thorized agent  thereof,  during  the  lifetime  of  the  person 
therein  assured."  The  agent  who  issued  the  policy  had 
entire  or  general  charge  of  the  business  of  the  company 
for  the  State  of  Louisiana,  acting  under  general  instruc- 
tions to  such  agents,  and  without  special  instructions 
limiting  his  authority.  He  was  held  to  be  a  general 
agent,  having  power  to  waive  the  provision  above  copied, 
and  that  he  did  waive  it  by  taking  a  promissory  note 
from  the  assured,  and  that  the  company  was  bound  on 
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the  policy,  although  the  assured  died  before  the  note  wa& 
paid. 

The  authorities  are  very  numerous  to  the  effect  that  a 
general  agent  of  an  insurance  company  may  waive  the 
condition  that  no  insurance  shall  be  considered  as  bind- 
ing until  the  actual  payment  of  the  premium.  See  the 
following  cases:  Sheldon  v.  Life  Ins,  Co.,  25  Conn.^ 
207,  65  Am.  Dec.,  565;  Sheldon  v.  Atlantic  F.  d  M.  Ins. 
Co.,  26  N.  Y.,  460,  84  Am.  Dec,  213.  See,  also,  Post  v. 
Aetna  Ins.  Co.^  43  Barb.,  361,  367;  Dean  v.  Aetna  lAfe 
Ins.  Co.,  2  Hun,  359;  Shear  v.  Phoenix  M.  L.  Ins.  Co.,^ 
4  Hun,  801 ;  Hotchkiss  v.  Germania  F.  Ins.  Co.,  5  Hun,^ 
98;  Wood  v.  Poughkcepsie  M.  Ins.  Co.,  32  N.  Y.,  622,. 
624;  Bochen  V.  Williamsburgh  City  Ins.  Co.,  35  N.  Y'.,. 
133,  90  Am.  Dec,  787 ;  Bodine  v.  Exch.  F.  Ins.  Co.,  51  N. 
Y.,  122, 10  Am.  Rep.,  566 ;  Church  v.  La  Fayette  F.  Ins. 
Co.,  66  N.  Y.,  225 ;  Van  Schoick  v.  Niagara  F.  Ins.  Co., 
68  N.  Y.,  439 ;  White  v.  Conn.  F.  Ins.  Co.,  120  Mass.,  330, 
333;  P(ck  v.  New  London  Mut.  Ins.  Co.,  22  Conn.,  575; 
Miller  v.  Life  Ins.  Co.,  12  Wall.,  285, 303,  20  L.  Ed.,  398; 
Alexander  v.  Continental  Ins.  Co.,  67  Wis.,  422,  30  N. 
W.,  727,  58  Am.  Rep.,  869;  Nexo  York  Cent.  Ins.  Co. 
V.  Nat.  Pro.  Ins.  Co.,  20  Barb.,  469. 

The  authorities  are  numerous  in  support  of  the  gen- 
oral  proposition  that  an  agent  of  an  insurance  company, 
having  ostensible  general  authority  to  solicit  applica- 
tions and  make  contracts  for  insurance,  and  to  receive 
first  premiums,  binds  his  principal  by  any  acts  or  con- 
tracts within  the  general  scope  of  his  apparent  authority 
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notwithstaoding  an  actual  excess  of  authority.  Farnum 
V.  Ins.  Co.,  83  Cal.,  246,  23  Pac,  869,  17  Am.  St.  Rep., 
233 ;  Miss.  VaL  Ins.  Co.  v.  Neyland,  9  Bush,  436 ;  and  the 
following  cases  cited  supra:  Sheldon  v.  L.  Ins.  Co.; 
Sheldon  v.  Atlantic  F.  &  M.  Ins.  Co.;  Hotchkiss  v.  Oer- 
mania  F.  Ins.  Co.;  Wood  v.  Poughkeepsie  M.  Ins.  Co.; 
€hurch  V.  La  Fayette  F.  Ins.  Co.;  Van  Schoick  v. 
Niagara  F.  Ins.  Co.;  White  v.  Conn.  F.  Ins.  Co.;  New 
York  Central  Ins.  Co.  v.  Nat.  Pro.  Ins.  Co.;  Peck  v. 
New  London  Mut.  Ins.  Co.;  and  Miller  v.  Life  Ins.  Co. 

He  is  presumed  to  have  the  power  of  the  company  to 
waive  immediate  payment,  and  make  contracts  for  credit, 
and  such  contracts  are  binding  on  the  company.  Ball  & 
^age  Wagon  Co.  v.  Aurora  F.  d  M.  Ins.  Co.  ( C.  C. ) ,  20 
Fed.  232;  Post  v.  Aetna  lAfe  Ins.  Co.,  43  Barb.,  351; 
Stewart  v.  Union  Mutual  L.  Ins.  Co.,  155  N.  Y.,  257,  49 
N.  E.,  876,  42  L.  R.  A.,  147. 

The  rule  must  be  the  same  where  such  agent  has  the 
power,  as  in  the  present  case,  to  accept  annual  premiums 
and  to  issue  renewal  receipts,  thereby  extending  nor  re- 
newing policies  of  insurance,  because  the  underlying 
reason  is  the  same.  Murphy  v.  Continental  Life  Ins. 
Co.,  supra.  And  see  Alexander  v.  Continental  Life  Ins. 
Co.,  supra;  Appleton  v.  Phenix  Life  Ins.  Co.,  59  N.  H., 
641,  47  Am.  Rep.,  220 ;  Am.  L.  Ins.  Co.  v.  Oreen^  57  Ga., 
469;  Marcus  v.  St.  Louis  Mut.  Life  Ins.  Co.,  68  N.  Y., 
625,  626 ;  Insurance  Co.  v.  Wolff,  95  U.  S.,  330,  331,  24 
L.  Ed.,  387.  And  see  the  following  cases  cited  supra: 
Dean  v.  Aetna  Life  Ins.  Co.;  Shear  v.  Phoenix  Mut.  L. 
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Ins.  Co.;  Boehen  v.  Willianisburg  City  Ins.  Co.; 
Bodine  v.  Exch.  F.  Ins.  Co.;  Ins.  Co.  v.  Eogue,  41 
Kan.,  524,  527,  21  Pac,  641,  wherein  a  question  arose 
upon  a  claim  put  forward  that  the  policy  had  been  re- 
newed by  credit  given  for  the  premium  by  the  agent  of 
the  company.  See,  also,  the  following  cases :  Goodwin 
V.  Mass.  Mut.  L.  Ins.  Co.,  73  N.  Y.,  480,  495;  Dean  v. 
Aetna  lAfe  Ins.  Co.,  supra;  Post  v.  Aetna  Ins.  Co.,  su- 
pra; Rivara  v.  Qucen^s  Ins.  Co.,  62  Miss.,  728,  729;  Am, 
Cent.  Ins.  Co.  v.  McLanathan,  11  Kan.,  533,  549;  Conti- 
nental Ins.  Co.  y.  Kasey,  25  Grat,  274, 18  Am.  Dec,  681; 
Van  Schoick  v.  Niagara  F.  Ins.  Co.y  supra;  "Nat.  Mut. 
F.  Ins.  Co.  V.  Barnes,  41  Kan.,  161, 163,  et  seq.,  21  Pac., 
165;  Ins.  Co.  v.  Wilkinson,  13  Wall.,  234,  235,  20  L.  Ed., 
617 — which  fully  sustain  the  rule  laid  down  in  our  cases 
concerning  the  powers  of  the  general  agent  of  an  insur- 
ance company.  See,  also,  the  case  of  Famum  v.  Ins. 
Co.,  supra,  where  the  subject  is  extensively  discussed. 

It  has  also  been  held  that,  even  though  an  agent  of  the 
company  had  no  authority  to  bind  it  by  receiving  pay- 
ment of  a  premium  after  it  was  due,  yet  the  company 
might  receive  payment  at  any  time,  and,  if  they  re- 
ceived the  amount  of  the  premium  from  the  agent  after 
it  was  due,  they  were  bound  to  inform  themselves  of  the 
time  when  it  had  been  paid  to  him,  and  by  receiving  it 
from  him  without  inquiry  they  waived  the  right  to  in- 
sist on  the  delay  in  the  payment  as  a  ground  of  forfeit- 
ure of  the  policy.  Hodson  v.  Guardian  L.  Ins.  Co.,  97 
Mass.,  144,  93  Am.  Dec.,  73. 
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An  in  Insurance  Co.  v.  Wolf  it  was  said:  "Where 
an  agent  .is  charged  with  the  collection  of  premiums 
upon  policies,  it  will  be  presumed  that  he  informs  the 
company  of  any  circumstances  coming  to  his  knowledge 
affecting  its  liability;  and,  if  subsequently  the  premiums 
are  received  by  the  company  without  objection,  any  for- 
feiture incurred  will  be  presumed  to  be  waived." 

As  to  the  point  raised  under  the  ninth  condition  of  the 
policy,  that  no  agent  had  authority  to  waive  any  con- 
dition, and  that  no  waiver  could  be  recognized,  unless 
in  writing  signed  by  either  the  president,  vice-president, 
secretary  or  assistant  secretary  of  the  company,  this  has 
been  heretofore  so  fully  considered  in  the  decisions  of 
this  court  affirming  the  right  of  the  agent  to  waive  that 
we  hardly  deem  it  necessary  to  more  than  refer  to  them. 
Am.  Cent.  Ins.  Co.  v.  McCrea,  Maury  &  Co.,  8  Lea,  513, 
520,  521,  524-526 ;  jDaZe  v.  Continental  Ins.  Co.,  95  Tenn., 
38,  48-50,  31  S.  W.,  266. 

As  said  in  these  cases :  "A  written  contract  mav  be 
changed  by  parol,  and  this  although  it  stipulates  that  it 
shall  be  changed  only  in  writing,  for  the  obvious  reason 
that  men  cannot  tie  their  hands  or  bind  their  wills  so  as 
to  disable  them  from  making  any  contracts  allowed  by 
law,  and  in  any  mode  in  which  it  may  be  entered  into" — 
citing  Pechner  v.  Phoenix  Co.,  65  N.  Y.,  195.  Again : 
"A  written  bargain  is  of  no  higher  legal  degree  than  a 
parol  one.  Either  may  vary  or  discharge  the  other,  and 
there  can  be  no  more  force  in  an  agreement  in  writing 
not  to  agree  by  parol  than  in  a  parol  agreement  not  to 
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agree  in  writing!  Every  such  agreement  is  ended  by 
the  new  one  which  contradicts  it" — citing  Westchester 
Fire  Ins.  Co.  v.  Earle,  33  Mich.,  153 ;  Ins.  Co.  Y.  Norton, 
«6  U.  S.,  234,  24  L.  Ed.,  689.  Again :  "A  parol  permis- 
sion may  equally  be  given  (although  the  terms  of  the 
policy  require  the  permission  to  be  indorsed  on  the  pol- 
icy), or  a  forfeiture  may  be  waived  by  parol" — citing 
Planters^  Ins.  Co.  \.  Myers,  55  Miss.,  479,  30  Am.  Rep., 
521.  See,  also.  Electric  L.  Ins.  Co.  v.  Fahrenkrug,  68 
111.,  468,  and  German  Ins.  Co.  v.  Cray  (Kan.),  23  Pac., 
637,  8  L.  R.  A.,  70, 19  Am.  St  Rep.,  150. 

In  the  latter  case  it  is  said :  "In  the  present  case,  as 
in  some  of  the  cases  cited,  it  was  stipulated  in  the  policy 
that  no  agent  of  the  company,  or  any  other  person  than 
the  president,  and  secretary,  should  have  authority  to  al- 
ter or  waive  any  of  the  terms  or  conditions  of  the  pol- 
icy, or  make  any  indorsements  thereon,  and  all  agree- 
ments of  the  president  or  secretary  must  be  signed  by 
either  of  them.  This  provision,  however,  may  be  modi- 
fled  by  the  company  to  the  same  extent  as  any  other,  and 
whatever  the  company  can  do  may  be  done  by  its  general 
agents."  8  L.  R.  A.,  77.  "Especially  is  this  true  in  re- 
spect of  a  foreign  insurance  company,  whose  officers 
are  especially  inaccessible  to  the  assured."  Renier  v. 
Dwelling  Home  Ins.  Co.,  74  Wis.,  89,  42  N.  W.,  208 ;  and 
see  Qans  v.  St.  Paul  F.  d  M.  Ins.  Co.,  43  Wis.,  108,  28 
Am.  Rep.,  535;  Am.  L.  Ins.  Co.  v.  Oallatin,  48  Wis.,  36, 
3  N.  W.,  772;  Schafer  v.  Phoenim  Ins.  Co.,  53  Wia,  361, 
10  N.  W.,  381;  Lamherton  v.  Con.  F.  Ins.  Co.,  (Minn.), 
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39  N.  W.,  76, 1  L.  R.  A.,  222 ;  Willcuts  v.  Northwestern 
Mut.  Ins.  Co.,  81  Ind.,  307,  310 ;  Richmond  v.  Niagara  F. 
Ins.  Co.,  79  N.  T.,  230,  239 ;  Am.  L.  Ins.  Co.  v.  Green,  57 
Ga.,  469 ;  Phoenix  Ins.  Co.  v.  Hart,  149  111.,  514,  520,  et 
seq.,  36  N.  E.,  990;  Oermania  L.  Ins.  Co.  v.  Koehler, 
168  111.,  293,  48  N.  E.,  297,  61  Am.  St.  Rep.,  108. 

As  to  the  point  that  a  subagent  or  clerk  in  the  office 
had  no  authority  to  bind  the  company  by  collection  of 
the  premium  after  due,  there  is  nothing  in  this.  ^^It 
has  been  held  that  an  ordinary  agent  of  an  insurance 
company  has  the  power  to  employ  clerks  to  discharge 
the  ordinary  business  of  his  figency,  and  that  a  waiver 
of  a  character  which  the  agent  himself  could  make  is  to  be 
attributed  to  him  when  made  by  his  clerk.  In  Bodine  v. 
Exchange  F.  Ins.  Co.,  51  N.  Y.,  117,  it  was  said  by  Earl, 
0.,  at  page  123 :  *We  know,  according  to  the  ordinary 
course  of  business,  that  insurance  agents  frequently 
have  clerks  to  assist  them,  and  that  they  could  not 
transact  their  business  if  obliged  to  attend  to  all  the  de- 
tails in  person;  and  these  clerks  can  bind  their  prin- 
cipals in  any  of  the  business  which  they  are  authorized 
to  transact  An  insurance  agent  can  authorize  his  clerk 
to  contract  for  risks,  to  deliver  policies,  to  collect  pre- 
miums, and  to  take  payment  of  premiums  in  cash  or  se- 
curities, and  to  give  credit  for  premiums  or  to  demand 
cash;  and  the  act  of  the  clerk  in  all  such  caBes  is  the  act 
of  the  agent,  and  binds  the  company  just  as  effectually 
as  if  it  were  done  by  the  agent  in  person.    The  maxim  of 
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^^ Delegatus  non  potest  delegare^^  does  not  apply  in  such 
a  case.  Story^  Ag.,  section  14.'  Enough  has  been  said 
to  show  that  an  agent  of  an  insurance  company  has  the 
right  to,  and  indeed  it  is  the  expectation  of  the  company 
that  he  will,  employ  such  clerks  and  other  assistants 
as  may  be  necessary  and  proper  in  order  that  he  may  do 
the  business  for  which  he  has  been  appointed  agent 
Upon  the  question  of  the  character  of  the  service,  we 
think  it  is  sufScient  that  the  person  is  engaged  by  the 
agent  to  do  for  him  some  portion  of  the  ordinary,  usual, 
and  well-known  duties  pertaining  to  the  position  of  the 
agent,  and  what  he  does  in  the  course  of  that  employ- 
ment and  within  its  general  scope  is  done  by  the  agent." 
Arff  V.  Siar  Fire  Ins.  Co.  (N.  Y.),  25  N.  E.,  1073,  10  L. 
R.  A.,  609,  21  Am.  St.  Rep.,  721 ;  Steele  v.  German  Ins. 
Co.,  (Mich.),  53  N.  W.,  514,  18  L.  R.  A.,  85;  Goode  v. 
Georgia  Home  Ins.  Co.  (Va.),  23  S.  E.,  744,  30  L.  R. 
A.,  842,  53  Am.  St.  Rep.,  817;  lAngenfelter  v.  Phoenix 
Ins.  Co.,  19  Mo.  App.,  252;  Ins.  Co.  v.  Bradford  (Pa,), 
50  Atl.,  286,  55  L.  R.  A.,  408,  88  Am.  St.  Rep.,  770.  We 
think  the  foregoing  excerpt  from  Arff  v.  Ins.  Co.,  states 
the  law  correctly,  and  we  adopt  it  as  a  sound  statement 
of  the  rule.  There  is  no  conflict  between  this  holding 
and  the  case  of  Ins.  Co.  v.  Etving,  2  Baxt.,  305.  The 
facts  stated  in  that  case  take  it  out  of  the  operation  of  the 
rule,  because  it  was  there  expressly  proven  that,  under 
the  practice  and  dealings  current  in  the  office,  the  sub- 
agent  in  question  had  no  authority  to  collect  premiums. 
It  is  next  insisted  that  in  no  event  could  the  company 
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b§  bound  by  the  agent's  collection  of  the  premium  after 
loss,  because  it  was  not  shown  that  any  such  collection 
had  ever  before  been  made.  But,  under  the  facts  stated, 
we  do  not  think  this  is  a  material  consideration.  The 
agreement  and  the  course  of  business  under  which  the 
assured  and  the  company,  through  its  general  agent, 
were  acting,  were  made  and  entered  upon  before  the  as- 
sured fell  in  arrears.  He  was  authorized  to  rely  upon 
them,  and  did  rely  upon  them.  But  for  this  agreement, 
and  settled  course  of  business  thereunder,  he  would  no 
doubt  have  paid  his  premium  when  due,  and  would  not 
have  fallen  in  arrears  at  all.  To  allow  the  company  to 
repudiate  the  action  of  its  agent  in  collecting  the  premi- 
um under  these  circumstances,  and  to  escape  the  pay- 
ment of  the  loss,  would  be  to  sanction  a  fraud.  We  think 
the  facts  stated  make  out  an  estoppel  upon  the  company. 
Dean  v.  AeUia  L.  Ins.  Co.,  62  N.  Y.,  642;  Tennant  v. 
Travellers'  Ins.  Co.  (C.  C),  31  Fed.,  322,  324,  325;  Shel- 
don V.  Conn.  Mut.  L.  Ins.  Co.,  25  Conn.,  222,  65  Am.  St. 
Rep.,  565;  Alexander  v.  Continental  Ins.  Co.  of  N.  Y.,  67 
Wis.,  422,  30  N.  W.,  727,  58  Am.  St.  Rep.,  869 ;  Phenix 
Ins.  Co.  Y.  Tomlinson  (Ind.),  25  N.  E.,  126,  9  L.  R.  A., 
317,  21  Am.  St.  Rep.,  203;  Newark  Machine  Co.  v.  Ken- 
ton Ins.  Co.,  50  Ohio,  St.,  549, 35  N.  E.,  1060,  22  L.  R.  A., 
768 ;  Ins.  Co.  v.  Norton,  96  U.  S.,  241,  24  L.  Ed.,  689 ; 
Ins.  Co.  V.  \Yolifj  95  U.  S.,  331,  24  L.  Ed.,  387;  Bliss 
on  Ins.,  section  194. 
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There  were  other  errors  assigned,  all  of  which  have 
been  considered  and  oyerrnled. 

No  question  was  made  ^pon  the  amount  of  the  indem- 
nity allowed,  and,  .there  being  no  error  in  the  action  of 
the  court  below,  the  judgment  must  be  affirmed. 


•   -       _-rf 
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ACTS  CITED  AND  CONSTRUED. 

1.  Misrepresentation  or  warranty  not  to  avoid  policy  of 
insurance,  when.    1895,  ch.  160,  sec.  22 1,    10 

2.  Children  of  slaves  cohabiting  as  man  and  wife  entitled 

to  inheritance.    1865-66,  ch.  40 76 

3.  Making  road  commissioner  agent  or  officer  of  the  county 

to  supervise  the  roads,  but  not  vesting  in  him  authority       , 
to  sue  in  his  own  name.    1901,  ch.  136,  sec.  l;  1891,  ch. 
1,  sec.  29 92 

4.  Providing  for  bills  of  exceptions  and  regulating  the 
practice  where  new  trials  are  granted  or  refused.    1875, 

ch.  106  98 

5.  Allowing  time  after  adjournment  of  court  for  prepara- 
tion of  bills  of  exceptions.    1899,  ch.  275 113 

6.  Finding  of  facts  by  court  of  chancery  appeals  is  con- 
'  elusive;  appeals  on  questions  of  law.    1895,  ch.  76,  sec. 

11 148 

I       7.  Attorneys  shall  have  lien  upon  plaintiff's  right  of  ac- 
tion.    1899,  ch.  243   157 

8.  Exempting  the  direct  product  'of  the  soil  of  the  State, 
and  aiticles  manufactured  of  the  produce  of  the  State 
from  taxation.    1899,  ch.  435,  sec.  2,  subsec.  5 183 

9.  Power  of  married  women  over  their  estates.    1869-70,  ch. 

99,  sees.  1  and  6  303 

10.  Statutes  delegating  to  county  courts  the  power  to  give 
Judges  additional  compensation  are  unconstitutional. 
1901,  ch.  140;    1869-70,  ch.  28,  sec.  11 370 

11.  Statutes  creating  second  circuit  court  of  Shelby  county. 
1893,  ch.  99   370 

12.  Statute  creating  probate  court  of  Shelby  county. 
1870,  ch.  86  370 

*This  index  was  prepared  by  R.  T.  Shannon.  Esq.,  of  the  Nash- 
ville bar,  and  it  affords  me  pleasure  to  acknowledge  my  obligation 
therefor. — Reporter. 

(741) 
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ACTS  CITED  AND  CONSTRUED.— ConUnued. 

13.  Former  conyiction  of  misdemeanor  under  small  offense 
law  may  be  pleaded  as  bar  to  misdemeanor  embraced 

in  indictment  for  the  felony.    1870-71,  ch.  27 482 

14.  Statutes  prohibiting  sale  of  intoxicating  liquors,  except 
in  certain  incorporated  cities,  and  except  by  manufac- 
turers in  wholesale  packages  or  quantities,  are  consti- 
tutional.   1877,  ch.  23;  1887,  ch.  167;  1899,  ch.  221;  1903, 

ch.  2   491 

16.  Defining  and  taxing  merchants.    1901,  ch.  174,  sec.  27..  524 

16.  Requiring  separate  accommodations  for  white  and  col- 
ored races  on  railroad  trains.    1891,  ch.  52 598 

17.  Extending  provisions  of  last  named  statute  so  as  to 
include  street  railways  and  street  railroads  is  unconsti- 
tutional.   1903,  ch.  43    598 

18.  Providing  for  acquirement  of  lien  for  work  or  material. 
1881,  ch.  67 598 

ADMINISTRATORS. 

1.  With  the  will  annexed  has  no  power  to  sell  land  where 
will  does  not  name  an  executor 137 

2.  With  will  annexed  has   no    power   to   make   such   sale 

under  the  doctrine  of  equitable  conversion 137 

See  Executors. 

AGENCY. 

1.  Collector  of  rents,  paying  same  over  to  his  principal, 
without  notice  from  payor,  is  relieved  from  liability 297 

2.  Registration  is  not  constructive  notice  to  rental  agent..  297 

3.  Rental  agent  collecting  rents  is  not  affected  by  actual 
notice  from  the  owner  who  is  not  his  principal 297 

4.  Rental  agent  merely  receiving  and  paying  over  rents  to 
his  principal  is  not  a  trespasser  against  another,  the 

owner  of  the  land  297 

See  Principal  and  Agent. 

See  Real  Estate  Agents. 

AIDERS  AND  ABETTORS, 

Wholesale  liquor  dealer  as  alder  and  abettor  is  equally 
guilty  with  the  retail  liquor  dealer  for  the  violation  of 
the  law,  where  the  offense  is  a  misdemeanor,  when....  491 

APPEARANCE. 

Suing  out  writ  of  error  and  supersedeas  operates  as  en- 
trance of  appearance 263 
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APPLICATION  OF  PAYMENTS. 

Must  be  made  according  to  agreement  of  the  parties 148 

ARREST  OP  JUDGMENT. 

1.  Motion  in,  waiyes  subsequent  motion  for  new  trial 365 

2.  Motion  in,  must  specify  the  errors  complained  of 365 

ASSAULT  AND  BATTERY. 

1.  Conviction  for,  is  not  a  bar  to  subsequent  prosecution 
for  murder  . .  ^ 482 

2.  Conviction  for,  under  small  offense  law,  does  not  bar 
conviction  for  murder,  the  result  of  such  assault 482 


ATTACHMENT. 


* 


1.  Mechanic's  lien  can  not  be  enforced  by  attachment  upon 
affidavit  in  chancery  or  circuit  court  251 

2.  Fiat  is  necessary  for  attachment  to  enforce  mechanic's 
lien '. 251 

3.  Bill  attaching  equity  in  land  must  make  holder  of  legal 
title  a  party  * 271 

ATTORNEY  AND  CLIENT. 

1.  Attorney  for  plaintiff  can  not  prevent  the  dismissal  of 
a  suit  because  of  his  lien  on  the  recovery  by  compromise 

or  final  judgment  157 

2.  Attorney's  lien  on  right  of  action  attaches  to  recovery 
by  Judgment  or  compromise,  and  when  it  attaches  it 
can  not  be  defeated  without  his  consent 157 

3.  Statute  creating  attorney's  lien  on  right  of  action  does 
not  deprive  plaintiff  of  control  of  his  suit 157 

4.  Attorney  for  plaintiff  can  not  prevent  her  dismissal  of 
her  bill  for  divorce,  because  she  has  by  attachment  im- 
pounded her  husband's  property  to  secure  alimony 157 

5.  Counsel  fees  allowed  trustee  out  of  trust  fund  upon  a  bill 

for  instructions 316 

AUTREFOIS  CONVICT. 

1.  Time  of  filing  plea  of 482 

2.  Refusal  of  permission  to  file  plea  of,  not  erroneous, 
when   482 

3.  Conviction  for  assault  and  battery  is  not  a  bar  to  a  sub- 
sequent prosecution  for  murder 482 

4.  Conviction  under  small  offense  law  for  assault  and  bat- 
tery does  not  bar  conviction  for  murder,  the  result  of 
such  assault 482 


\ 


744  INDEX.  [2  Gates 

BANKRUPTCY. 

1.  Bvldence  sufficient  to  show  preferential  j^ajrinent 239 

2.  Preferential  payment  to  holder  of  note,  though  the  in- 
dorser  is  solvent   229 

3.  Indorser  is  not  released  by  holder's  refusal  to  accept 
preferential  payment 239 

4.  Holder's  acceptance  of  preferential  payment  leaves  him 
without  remedy  against  indorser  or  bankrupt's  estate...  239 

5.  Original  debt  set  off  against  preferential  payment  sued 
for    239 

6.  Preferential  creditors  must  surrender  preferences  before 
proving  claims  against  bankrupt's  estate 239 

BASTARDS. 

1.  Legitimation  of  illegitimate  children  removes  the  taint 

of  bastardy  and  confers  inheritable  blood 175 

2.  Mother's  right  to  inherit  property  of  bastard  child  is 
not  aftected  by  legitimation  by  its  putative  father 175 

BILLS  AND  NOTES. 

See  Application  of  Payments. 
See  Indorser, 
See  Material  Alteration. 
See  Spoliation. 

BILLS  OP  EXCEPTIONS. 

1.  Taken  to  order  granting  new  trial  entitles  party  to 
consideration  of  such  order  separately  on  appeal  from 
final  judgment  9S 

2.  Rule  limiting  time  for  filing  may  be  made;  nullity  if 
filed  after  time,  or  not  affirmatively  appearing  to  have 
been  filed  within  the  time  113 

3.  Filed  during  term,  if  no  rule  to  the  contrary,  but  this 

is  not  a  matter  of  right 113 

4.  Mandamus  will  not  be  granted  to  compel  the  trial  Judge 

to  sign  a  bill  of  exceptions,  when   487 

5.  Laches  of  relator  will  defeat  application  for  mandamus 
to  compel  the  trial  judge  to  sign  a  bill  of  exceptions, 
when 487 

BONDS. 

See  Fidelity  Bonds. 

See  Municipal  Corporations,  18,  19,  20. 
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CASES  DISTINGUISHED. 

1.  Alston  y.  Davis,  2  Head,  268. 632 

2.  Armstrong  v.  Douglass,  89  Tenn.,  219  636 

3.  Ault  V.  Dustln,  100  Tenn.,  366 678 

4.  Brown  y.  Brown,  2  Sneed.,  431 258,  259 

5.  Cowan  v.  Wells,  5  Lea,  682  633 

6.  Girdner  y.  Taylor,  6  Heis.,  244,  246 406 

7.  Hottell  y.  Browder,  13  Lea,  676 634  635 

8.  Hudnell  y.  Burkle,  3  Shannon's  Tenn.  Cas.,  616...30,  31,  32,  33 

9.  Manufacturing  Co.  y.  Campbell,  93  Tenn.,  469 259 

10.  Murdock  y.  Railroad,  7  Bax.,  572 651 

11.  Railroad  y.  Garrett.  8  Lea.  438.  449 408 

12.  RaUroad  y.  Harris,  9  Lea,  180,  186-187 403-404 

13.  Railroad  y.  Mingle,  103  Tenn.,  667,  670 282 

14.  Railroad  y.  Norman,  108  Tenn.,  324 229 

15.  Railroad  y.  Norman,  108  Tenn.,  331 473,  474 

16.  Railroad  y.  Stames,  9  Heis.,  53 408 

17.  Rainwater  y.  Elmore,  1  Heis.,  363  224 

18.  Ruohs  y.  Athens,  91  Tenn.,  20 667 

19.  Sale  y.  Eichberg,  105  Tenn.,  333 268 

20.  Shelton  y.  State,  96  Tenn.,  521 616 

21.  Shepherd  y.  Carlin,  99  Tenn.,  64   81 

22.  State  y.  Smith,  5  Hum.,  394 540 

23.  Stovall  y.  Austin,  16  Lea,  700 634,  635 

24.  Taylor  y.  Lumber  Co.,  107  Tenn.,  41 260 

25.  Taylor  y.  Vincent,  12  Lea,  284   640 

26.  Trust  Co.  y.  Cox,  108  Tenn.,  316 218,  219 

27.  Vick  y.  Gower,  92  Tenn.,  391 651 

28.  Weil  y.  Trafford,  3  Tenn.  Chy.,  108 217 

29.  Wisener  y.  Maupin,  2  Bax.,  342,  356,  357 224,  225 

See  Overruled  Cases. 

CHAMPERTY. 

1.  Sale   of   land    adversely   held    is    champertous,   though 
vendor  have  perfect  title  35 

2.  Conveyance  of  land   adversely   held   is   a   nullity,  and 
vendor  may  disregard  It  and  sue  in  his  own  name....  36 

3.  Not  limited  to  actual  possession  where  possessor  claims 
under  color  of  title  purporting  to  convey  a  fee 36 

CHANCERY  APPEALS. 

See  Court  of  Chancery  Appeals. 
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CHANCBRT  PLBADINO  AND  PRACTICE. 

1.  One  of  numerooB  interested  class  may  sue  on  behalf  of 
the  entire  class   67 

2.  Patrons  of  school  district  may  sue  for  recovery  of  loss 

of  school  funds 67 

3.  Objection  to  bill  of  interpleader  on  account  of  com- 
plainant's Interest  in  subject-matter,  where  and  how 
made 316 

4.  Bill  of  trustee  for  instructions  may  propound  questions 
involying  his  duties,  the  trust  estate,  and  the  title  of 
himself  and  others  to  the  property 316 

6.  Bill  of  trustee  propounding  questions  inyolving  title  of 
himself  and  others,  and  the  property,  must  make  all 
interested  persons  parties  316 

6.  An  estoppel  to  be  available  must  be  pleaded 316 

See  Attachment 
See  Practice, 
See  Parties. 

CHARGE  OP  COURT. 

1.  Jury  to  receive  law  as  given  in  charge  by  the  court 47 

2.  Calculated  to  mislead,  but  not  doing  so,  is  not  reversible 
error 104 

3.  Instruction  to  jury  is  not  erroneous  on  loss  of  time, 
physical  suffering,  and  damages  in  discretion  of  jury, 
when 396 

4.  Upon  punitive  damages  that  is  not  erroneous,  when....  396 

5.  Evidence  justifying  charge  upon  punitive  damages 396 

6.  As  to  line  of  duty  of  conductor  is  not  erroneous,  when.  396 

7.  Using  word  "careless"  for  the  word  "reckless"  is  not  er- 
roneous, when  396 

8.  Negligence  solely  contributing  to  injury  means  sole 
cause  of  injury,  when * 467 

9.  Want  or  meagemess  of  charge  on  contributory  negli- 
gence is  not  reversible  error,  where  there  is  no  request 
for  additional  charge,  when  467 

10.  Correctly  stating  theory  of  both  parties  is  not  reversible 
error 467 

CHARTERS. 

See  IMunicipal  Corporations,  17,  18,  21. 
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CIRCUIT  COURT  PRACTICE. 

Duty  of  counsel  as  to  omission  from  written  findings  of 

fact  by  trial  Judge  113 

See  Autrefois  Convict. 
See  Bills  of  Exceptions. 
See  Practice. 

CODE. 

1.  Failure  of  amendatory  act  to  recite  the  title  or  substance 
of  law  amended  is  not  cured  by  a  reference  to  it  in 
Shannon's  Code 698 

2.  Amendatory  act  purporting  to  amend  a  specified  section 
of  the  Code  sufficiently  recites  the  title  of  t]ie  amended 
law  where  the  Code  of  1858  is  intended 698 

CODE  CITED  AND  CONSTRUED. 

1.  Misrepresentation  or  warranty  not  to  avoid  policy  of 
insurance,  when.    Sec.  3306  (S.)   : 1,    10 

2.  Pretended  right  or  title  in  lands  defined,  and  the  pur- 
chase or  sale  thereof  prohibited.  Sees.  3171,  3172  (S.); 
sees.  2446,  2446  (M.  &  V.) ;  sees.  1776,  1777  (T.  &  S.  and 
1868)   36 

3.  School  directors  are  jointly  and  severally  liable  for 
school  funds  lost  by  their  neglect.    Sec.  1426  (S.) 67 

4.  Husband  or  wife  inherits  when  either  dies  intestate,  and 
without  heirs.  Sec.  4165  (S.) ;  sec.  3272  (M.  &  V.) ;  sec. 
2422   (T.  &  S.  and  1858)    76 

6.  Children  of  slaves  cohabiting  as  man  and  wife  are  enti- 
tled to  inheritance.  Sees.  4179,  4198  (S.) ;  sees.  3286,  3303 
(M.  &  V.) ;  sees.  2436a,  2447a  (T.  &  S.) 76 

6.  Highway  and  road  defined  to  include  public  bridges  and 
county  or  common  roads.  Sec.  70  (S.);  sec.  57  (M.  & 
V.) ;  sec.  6^  (T.  &  S.  and  1858) 92 

7.  Incorporation  and  organization  of  counties  and  their 
powers  over  public  roads  and  bridges.  Sees.  493,  494, 
496,  496,  499,  1624,  1626,  1629,  1677,  1707,  6038  (S.); 
sees.  469,  460,  461,  462,  465,  4985  (M.  &  V.);  sees.  402, 
403,  404,  407,  4206  (T.  &  S.  and  1858) 92 

8.  Bill  of  exceptions  to  order  granting  or  refusing  new 
trial  entitles  party  to  consideration  thereof  in  supreme 
court    Sees.  4861,  4852  (S.);  sees.  3836,  3837  (M.  &  V.).    98 

9.  Decision  stating  facts  found  and  the  conclusions  thereon 
to  be  given  in  writing,  when.  Sec.  4684  (S.);  sec. 
8673  (M.  &  V.) ;  sec.  2959  (T.  &  S.  and  1858) 113 
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CODB  CITED  AND  CONSTRUED.— Continued. 

10.  Administrator  with  will  annexed  has  same  power  as  the 
executor.    Sec.  3976  (S.) ;  sec.  3081  (M.  ft  V.) ;  sec.  2240 

(T.  ft  S.  and  1858)  137 

11.  Finding  of  facts  of  court  of  chancery  appeals  is  con- 
clusive; appeals  on  questions  of  law.    Sec.  6322  (S.) —  148 

12.  Dismissal  of  suit  in  writing  out  of  term  time  as  well  as 
during  term.  Sec.  4940  (S.) ;  sec.  3923  (M.  ft  V.) ;  sec. 
3199  (T.  ft  S.  and  1858)   157 

13.  Mother  inherits  from  illegitimate  child  dying  intestate, 
without  children,  husband  or  wife.  Sec.  4166  (S.);  sec. 
3273   (M.  ft  V.) ;  sec.  2423   (T.  ft  S.  and  1858) 175 

14.  Effect  of  legitimation  of  an  illegitimate  child.  Sec.  5408 
(S.) ;  sec.  4387  (M.  ft  V.) ;  sec.  3642  (T.  ft  S.  and  1858) .  175 

15.  Life  insurance  shall  inure  to  the  benefit  of  the  widow 
and  children  or  next  of  kin  free  from  the  claims  of 
creditors.    Sees.  4030,  4231  (S.);  sees.  3135,  3385  (M.  ft 

V.) ;  sees.  2294,  2478  (T.  ft  S.  and  1858) 214 

16.  Party,  when  witness,  not  to  be  put  under  the  rule. 
Sec.  5599  (S.) ;  sec.  4566  (M.  ft  V.)   222 

17.  Enforcement  of  mechanic's  lien.  Sees.  3643,  5306-5311 
(S.);  sees.  2747.  4286-4291  (M.  ft  V.);  sees.  1987,  3543- 
3548   (T.  ft  S.  and  1858)    251 

18.  Attachment  and  mode  of  procedure  in.  Sees.  5211-5221, 
5276-5298  (S.) ;  sees.  4192-4202,  4257-4279  (M.  ft  V.) ;  sees. 
3455-3463,  3516-3638  (T.  ft  S.  and  1858) 251 

19.  Power  of  married  women  oyer  their  estates.  Sec.  4242 
(S.) ;  sec.  3346  (M.  ft  V.) ;  sec.  2486a,  f  (T.  ft  S.)   303 

20.  Dower   in  legal   and  equitable  estate.    Sec.   4139    (S.); 

sec.  3244  (M.  ft  V.);  sec.  2399  (T.  ft  S.  and  1858) 306. 

21.  Deposition  of  witness  in  county  may  be  taken,  but  oppo- 
site party  may  summon  him.  Sec.  5626  (S.);  sec.  4591 
(M.  ft  V.) ;  sec.  3837  (T.  ft  S.  and  1858) 311 

22.  Former  conviction  of  misdemeanor  under  small  offense 
law  may  be  pleaded  as  a  bar  to  misdemeanor  embraced 
in  indictment  for  the  felony.  Sec.  7180  (S.);  sec.  6046 
(M.  ft  V.) ;  sec.  5211d  (T.  ft  S.) 482 

23.  Provisions  as  to  mandamus.  Sees.  5331-5339  (S.) ;  sees. 
4310-4318  (M.  ft  V.) ;  sees.  3567-3575  (T.  ft  S.  and  1858) . .  549 

24.  Requiring  separate  accommodations  for  the  white  and 

colored  races  on  railroad  trains.    Sees.  3074,  3075,  3076 
(S.)   59S 

25.  Statutes  proved  by  copy  purporting  to  have  been  printed 
by  order  of  the  legislature.  Sec.  5584  (S.);  sec.  4552 
(M.  ft  V.) ;  sec.  3799  (T.  ft  S.  and  1858) 59& 
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GODB  CITBD  AND  CONSTRUED.— Continned. 

26.  Providing  for  acquirement  of  mechanic's  Hen  for  work 
or  material.  Sec.  3040  (S.);  sec.  2746  (M.  ft  V.);  sec. 
1886  (T.  ft  S.  and  1858) 698 

COMMON  CARRIERS. 

1.  Contributory  negligence  of  passenger  volimtarlly  and  un- 
necessarily riding  on  the  platform  of  a  moving  train 
bars  recovery 166 

2.  Liable  only  for  wanton  Injury  where  there  Is  no  relation 

of  carrier  and  passjenger 197 

3i  Relation  of  carrier  and  passenger  Is  not  established, 

when '. 197 

4.  Duty  of  conductor   to  look  after  whom  as  passengers, 

when 197 

6.  Liability  for  violence  and  Insult  to  passengers 467 

6.  Criterion  ordinarily  determining  who  are. 684 

7.  Not  a  universal  test;  exceptional  cases 684 

8.  Commercial  railroads  are,  and  duties  of 684 

9.  Shall  not  discriminate  between  persons  In  Uke  condition  684 

10.  No  discrimination  either  In  time  or  order  of  shipment; 
due  diligence  In  delivery 684 

11.  May  become  private  carrier,  when 684 

12.  Special  contract  does  not  divest  responsibility,  when..  684 

13.  Inhibition  against  preferential  Indulgences  extend  to 
what  services 684 

14.  Unlawful    discrimination    by,    under   cover   of    special 

contract;  remedy  against;  case  In  Judgment 684 

See  Railroads. 

See  Street  Rail  roads. 

COMPENSATION. 

1.  Trustee  allowed  compensation,  counsel  fees  and  costs  out 

of  trust  fund  on  a  bill  for  Instructions 816 

2.  Statute  making  appropriation  as  addition  to  salaries  of 
judges  and  chancellors  is  unconstitutional 370 

8.  Salaries  of  judges  not  county  purpose 370 

4.  Of  judges  and  chancellors  must  be  fixed  by  definite  legis- 
lative enactments 870 

6.  Of  judges  and  chancellors  can  not  be  delegated  by  legis- 
lature to  coiinty  courts 370 

CONSTITUTION  CITED  AND  CONSTRUED. 

1.  Exemption  of  direct  product  of  the  soil  and  articles 
manufactured  of  the  produce  of  the  State  from  taxation. 
Art  2,  sees.  28  and  80 188 
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CONSTITUTION  CITED  AND  CONSTRUED.— Continued. 

2.  Compensation  of  Judges.    Art  6,  sec.  7 370 

8.  State  and  county  officers.    Art  7,  sees.  1,  2  and  3 370 

4,  Power  of  taxation.    Art  2,  sees.  1,  28.  29 370 

6.  ProYisions  as  to  repealing,  reyising  or  amending  former 
laws.    Art.  2,  sec.  17  598 

CONSTITUTIONAL  LAW. 

L  The  exemption  of  the  "produce  of  the  State"  from  taxa- 
tion embraces  whatever  is  produced  or  grown  in  the 
State,  or  is  the  yield  of  the  SUte  .-. 183 

2.  Logs  and  lumber  are  exempt  as  "articles  manufactured 

of  the  produce  of  the  soil/'  when 183 

3.  Compensation  of  judges  and  chancellors  fixed  by  definite 
legislative  enactments 370 

4.  Same  can  not  be  delegated  by  legislature  to  county 
courts ; 370 

6.  Statute  authorizing  county  court  to  make  appropriation 

as  addition  to  judge's  salary  is  unconstitutional 370 

€.  Legislature  may  delegate  power  of  taxation  to  counties 
for  county  purposes  only   370 

7.  Salaries  of  judges  are  not  county  purposes 370 

8.  Courts  determine  what  is  county  purpose;  legislature  is 
not  exclusive  judge 370 

9.  Jurisdiction  and  powers  of  county  courts  solely  statu- 
tory   370 

10.  Power  to  levy  taxes  or  appropriate  money  for  other  than 
county  purposes  can  not  be  conferred  by  the  legislature.  370 

11.  Second  circuit  of  Shelby  county  is  a  State  court  and  not 

a  county  court 370 

12.  The  probate  court  of  Shelby  county  is  a  county  court, 
and  the  judge's  salary  is  payable  out  of  the  county 
treasury 870 

13.  Statutes  prohibiting  sales  of  intoxicating  liquors,  ex- 
cept by  manufacturers  in  wholesale  packages  or  quan- 
tities, are  constitutional  491 

14.  Statutes  regulating,  restricting,  and  prohibiting  manu- 
facture and  sale  of  intoxicating  liquors,  under  police 
powers,  are  constitutional 491 

16.  What  may  be  done  by  legislation  dnder  police  powers..  491 

16.  Interstate  commerce  clause  of  the  federal  constitution 

is  not  violated,  when  624 

17.  Goods  are  not  in  transit,  when  624 

18.  Amendatory  acts  must  recite  title  or  substance  of 
amended  law  under  constitutional  provisions 698 
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CONSTITUTIONAL  LAW.— Continued. 

19.  Failure  of  amendatory  act  to  recite  title  or  substance  of 
law  amended  is  not  cured  by  a  reference  to  it  in  Shan- 
non's Code 598 

20.  Amendatory  act  purporting  to  amend  a  specified  section 
of  the  Code  sufficiently  recites  the  title  of  the  amended 
law  where  Code  of  1858  is  intended 598 

21.  Amendatory  act  must  recite  either  the  title  or  substance 

of  the  law  to  be  amended  598 

22.  Amendatory  act  reciting  substance  of  that  portion  of  the 
act  to  be  amended  is  sufficient  598 

23.  Amendatory  act  reciting  title  of  amended  act,  and  pro- 
posing to  amend  it,  is  sufficient,  valid,  and  constitutional  598 

24.  Implied  repeals  not  governed  by  constitutional  require- 
ment as  to  recitation  of  title  or  substance  of  amended 
law  in  amendatory  act  598 

25.  The  term  "otherwise"  in  constitutional  provision  means 
preamble  or  body  of  the  amendatory  act 598 

26.  The  term  "substance"  in  constitutional  provision  is 
synonymous  with  the  word  "subject" 598 

27.  The  term  "caption"  used  in  constitutional  provision  is 
synonymous  with  the  word  "title"   » 598 

28.  All  intendment  and  doubts  in  favor  of  constitutionality 

of  statutes 598 

CONTRACTS. 

1.  A  bank  is  affected  with  its  president's  knowledge  where 

it  takes  the  benefit  of  his  fraud  in  a  contract 337 

2.  Charge  to  jury  as  to  the  authority  of  the  bank  president, 
and  ratification  by  bank's  acceptance  of  benefits  of  his 
contract , 337 

3.  Marriage  is  a  valuable  consideration  to  support  ante- 
nuptial contracts 638 

4.  To  effectuate  rescission,  minds  of  parties  must  unite..  669 

5.  Renunciation  by  one  party  not  legally  efficient  to  cancel  669 

6.  Declaration  of  renunciation  by  one  party  may  be  with- 
drawn before  assented  to  by  other  party   669 

7.  Wrongful  attempt  to  rescind,  and  effect 669 

8.  In  rescission  of  contract  for  goods  not  in  esse,  a  different 
rule  of  construction  applies  669 

9.  Measure  of  damages  for  breach  of  contract  for  sale  of 
goods  in  esse  deliverable  during  a  certain  month 669 

10.  Measure  of  damages  for  breach  of  contract  after  with- 
drawal of  attempted  cancellation   669 
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CONTRACTS.— Continued. 

11.  ProTision  of  release  contained  In  policy  of  insurance  is 
a  material  element  of  the  contract  720 

CONTRIBUTORY  NBOLIGENCB. 

Proper  use  of  property  by  the  owner  is  not 713 

See  Negligence. 

CONVBRSION. 

Holding  property  as  security  for  debts  for  which  it  was 

not  pledged  is  a  conyersion 337 

See  Equitable  Conversion. 

CONVEYANCE. 

See  Deeds  of  Conveyance. 

CORPORATIONS. 

1.  Consolidation  by  purchase;  consideration  for  glYing  sur- 
plus of  bonds  issued  and  held  to  retire  previously  is* 
sued  outstanding  bonds  to  stockholders  316 

2.  Who  can  and  who  can  not  object  to  such  disposition  of 
corporate  property 316 

3.  What  transfer  of  stock  carries  with  it  316 

4.  Such  surplus  accrues  to  stockholders  as  individuals,  and 
does  not  pass  with  sale  of  their  stock  316 

5.  Surplus  not  abandoned  by  mortgage  making  no  mention 

of  it,  though  approved  by  stockholders 316 

6.  Surplus  does  not  include  appreciation  in  value,  but  the 

excess  of  the  four  bonds,  when  316 

See  Municipal  Corporations. 

COUNSEL  FEES. 

Allowed  trustee  out  of  tnist  fund  upon  a  bill  for  instruc- 
tions   316 

See  Attorney  and  Client. 

COUNTIES. 

Own  and  control  roads  and  bridges,  and  suits  to  protect 
the  same  must  be  prosecuted  in  name  of  county 92 

COUNTY  COURTS. 

1.  Compensation  of  Judges  and  chancellors  can  not  be  dele- 
gated by  legislature  to  county  courts 370 
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COUNTY  COURTS.— Continued. 

2.  Legislature  may  delegate  taxing  power  to  counties  for 
county  purposes  only  370 

3.  Salaries  of  judges  are  not  county  purposes 3  TO 

4.  What  is  a  county  purpose  determined  by  courts;  legis- 
lature is  not  exclusive  judge 370 

5.  Jurisdiction  and  powers  of  county  courts  are  solely  stat- 
utory   370 

6.  Power  to  leyy  taxes  or  appropriate  money  for  other  than 
county  purposes  can  not  be  conferred  on  them  by  the 
legislature 370 

7.  Probate  court  of  Shelby  county  is  a  county  court  and  the 
judge's  salary  is  payable  out  of  the  county  treasury....  370 

COURT  OF  CHANCERY  APPEALS. 

1.  Findings  as  to  representations  of  insured  and  breach  of 
fidelity  bonds  are  conclusive 10 

2.  Findings  of  fact  are  conclusive  on  supreme  court 75 

3.  Finding  of  facts,  including  inferences  of  fact  from  evi- 
dentiary facts  found,  is  conclusive 148 

COURTS. 

Determine  what  is  county  purpose;  legislature  is  not  ex- 
clusive judge  / 370 

CRIMINAL  LAW. 

* 

1.  Misconduct  of  jury  in  examining  the  Code  is  ground  for 
reversal,  when 47 

2.  Time  of  filing  a  plea  of  autrefois  convict 482 

3.  Refusal  of  permission  to  file  a  plea  of  autrefois  convict 

is  not  erroneous,  when 482 

4.  Conviction  of  assault  and  battery  is  not  a  bar  to  subse- 
quent prosecution  for  murder 48i2 

5.  Wholesale  liquor  dealer  as  aider  and  abettor  is  equally 
guilty  with  the  retail  liquor  dealer  for  the  violation  of 
the  law,  where  the  offense  is  a  misdemeanor,  when 491 

CRIMINAL  PRACTICE. 
See  Practice. 

See  Autrefois  Convict. 

See  Bills  of  Exceptions. 
110  Tenn— 48 
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CURATIVB  STATUTES. 
See  Legislature,  2. 
See  Municipal  Corporationa,  17,  18. 

DAMAGES. 

1.  Measure  for  trespass  in  cutting  timber;  the  mild  and 
harsh  rule   42 

2.  Measure  in  actions  by  insured  for  use  of  insurer  against 
one  negligently  or  wrongfully  causing  the  fire 104 

8.  For  wrongful  expulsion  by  the  conductor  of  street  rail- 
road on  defective  transfer  ticket  232 

4.  Instruction  as  to  damages  in  discretion  of  Jury  is  not 
erroneous,  when 396 

5.  Charge  upon  punitive  damages  that  is  not  erroneous 396 

6.  Evidence  justifying  charge  upon  punitive  damages 396 

7.  Verdict  for  |250  for  wrongful  ejection  from  train  is  not 
excessive,  when 396 

8.  Owner  of  land  abutting  on  streets  may  sue  for  damage 
for  obstruction,  and  owner  of  fee  therein  is  entitled  to 
compensation  for  occupancy  by  steam  railroad 422 

9.  Exemplary,  punitive,  or  vindictive  damages  are  a^o^- 
able,  when  467 

10.  Measure  of  damages  for  breach  of  contract  for  sale  of 
goods  in  esse,  deliverable  during  a  certain  month  669 

11.  Measure  of  damages  for   breach   of   contract   after   at- 
tempted cancellation  is  withdrawn  .,/, 669 


DEEDS  OF  CONVEYANCE. 

1.  Wife's  conveyance  of  her  land,  held  as  a  general  estate, 
is  void,  unless  she  belongs  to  specific  classes  authorized 

by  statute  to  convey  303 

2.  Wife's  conveyance  of  her  separate  estate  in  land,  with 

privy  examination,  without  joinder  of  husband 63S 

See  Mortgages  and   Deeds  of  Trust. 

DEFAULT. 

See  Judgment  by  Default. 

DEMURRER. 

1.  To  declaration  showing  plaintiff's  contributory  negli- 
gence as  passenger  in  voluntarily  and  unnecessarily  rid- 
ing on  platform  of  a  moving  train  is  sustained,  when 16(> 
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DEMURRER.— Continued. 

2.  Where  improperly  sustained  supreme  court  will  remand, 
when 620 

DEPOSITION. 

May  be  read  or  not  when  witness  is  present;  right  to  cross- 
examine 311 

DERAIGNMENT. 

Beyond  common  source  is  not  required  in  ejectment 75 

DESCENT. 

1.  Issue  of  slave  marriages  endowed  with  inheritable  blood.     75 

2.  Right  to  contest  a  will  does  not  pass  by  descent 514 

DISMISSAL  OF  SUIT. 

Out  of  term  time  terminates  the  case  except  to  render  judg- 
ment for  costs  157 

DIVORCE. 

Attorney  for  plaintifC  cannot  prevent  her  dismissal  of  her 
bill  for  divorce  because  she  has  by  attachment  impounded 
the  husband's  property  to  secure  alimony. 157 

EJECTMENT. 

Deraignment  of  title  beyond  common  source  of  title  is  not 
required  75 

EMINENT  DOMAIN. 

The  owner  of  fee  in  streets  is  entitled  to  compensation  for 
occupancy  by  steam  railroad 422 

EQUITABLE  CONVERSION. 

1.  Doctrine  of,  does  not  confer  power  on  administrator  with 
will  annexed  to  sell  land 137 

2.  Doctrine  is  not  invoked  for  the  puri>ose  of  affecting  or 
controlling  the  mode  by  which  one  species  of  property 
is  converted  into  the  other,  but  principally  to  determine 
succession 137 

3.  Of  realty  into  personalty  by  direction  of  sale  in  will, 

when 204 

See  Conversion. 
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ESTOPPEL. 

1.  To  be  available  must  be  pleaded S16 

2.  Of  insurance  company  to  insist  upon  forfeiture,  when. .  720 

3.  Of  insurance  company  to  deny  liability;  case  In  Judg- 
ment   720 

EVIDENCE. 

1.  Of  outcry  giving  warning  of  dangerous  explosion  stored 
in  burning  building  is  competent,  not  to  show  fact,  but 
the  panic  created  thereby,  when 104 

2.  Conjectural  opinions  of  nonexpert  witnesses  are  inad- 
missible    104 

8.  Opinion  testimony  of  nonexpert  witnesses  is  admissible 
in  what  cases 104 

4.  Opinion  testimony  of  expert  witnesses  is  admissible, 
when 104 

6.  Sufficient  to  show  preferential  payment 239 

6.  Sufficient  to  support  finding  of  negligence;  case  in  Judg- 
ment   277 

7.  Stronger  evidence  required  to  establish  gifts  causa  mortis 
than  gifts  inter  vivos 288 

8.  Justifying  charge  upon  punitive  damages 396 

9.  Of  what  was  said  and  done  is  competent  where  passenger 

on  street  car  is  carried  beyond  destination,  when 467 

10.  Of  other  fires  caused  by  defendant's  engines  is  competent, 
when 718 

11.  Of  other  fires  caused  by  defendant's  engines  is  incom- 
petent and  erroneously  admitted,  when 713 

EXECUTORS. 

1.  Executor  Is  testamentary  trustee  for  investments  of 
money  for  benefit  of  life  and  remainder  estates,  when. ...     50 

2.  Power  of  sale  of  property  vested  in  executor  by  implica- 
tion, when  204 

8.  Power  of  sale  vested  in  executors  coupled  with  an  inter- 
est may  be  executed  by  the  survivors 204 

4.  Exercise  of  discretion  conferred  in  power  of  sale  is  con- 
clusive, and  not  subject  to  review 204 

See  Administrators. 

See  Wills. 
EXEMPTION  FROM  TAXATION. 
See  Taxation. 
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FIAT. 

Is  necessary  ter  attachment  to  enforce  mechanic's  lien. . . .  261 
FIDELITY  BONDS. 

1.  Are  embraced  within  statute  placing  representation  and 
warranties  on  same  footing 10 

2.  Representations  of  insured  and  breach  of  bond  are  ques- 
tions of  fact,  and  findings  of  court  of  chancery  appeals 
thereon  are  conclusive  10 

8.  Renewal  extending  indemnity  provided  by  the  original 
bond  to  another  year  is  only  one  bond  with  one  penalty. .     10 

See  Insurance. 

FINDINGS. 

See  Court  of  Chancery  Appeals. 

FIRE  INSURANCE. 

1.  Contract  is  one  for  personal  indemnity 27 

2.  Protects  interest  of  both  life  tenant  and  remainderman, 
when  27 

8.  Life  tenant  is  entitled  to  proceeds  of  insurance  to  exclu- 
sion of  remainderman,  when 27 

See  Insurance. 
See  Life  Insurance. 
FRAUD. 

1.  A  bank  is  afTected  with  its  president's  knowledge  where 

It  takes  the  benefit  of  his  fraud  in  a  contract 337 

2.  Charge  to  jury  as  to  the  authority  of  the  bank  president, 
and  ratification  by  bank's  acceptance  of  benefits  of  his 
contract 337 

8.  Is  not  obviated  because  the  owner  owed  the  bank  more 
than  the  value  of  the  property  converted 337 

FRAUDULENT  CONVEYANCES. 

Innocent  purchaser  is  not  affected  by  fraud  between  his 
grantors,  when 306 

See  Deeds  of  Conveyance. 

See  Mortgages  and  Deeds  of  Trust 
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GARNISHMENT. 

Of  BurpliiB  of  foreclosure  sale  does  not  defeat  second  mort- 
gagee's lien  271 

GIFTS  INTER  VIVOS. 

1.  Not  effectlye  and  valid  when  dependent  on  contingency. .  288 

2.  The  intention  must  be  clearly  made  out 288 

GIFTS  INTER  VIVOS  OR  CAUSA  MORTIS. 

1.  Deliyery  of  possession  Is  necessary  to  make  gift  absolute 
and  irrevocable;  elfect  of  delivery 288 

2.  Stronger  evidence  required  to  established  gifts  causa 
mariia  than  gifts  inter  vivos 288 

HIGHWAYS. 

See  Public  Roads  and  Bridges, 

HOMESTEAD. 

Formal  assignment  to  widow  is  not  necessary,  where  the 
deceased  husband's  land  is  worth  less  than  one  thousand 
dollars  75 

HUSBAND  AND  WIFE. 

1.  Presumption  that  widow  claims  real  estate  of  deceased 
husband  by  inheritance,  when 75 

2.  Wife's  conveyance  of  her  land,  held  as  a  general  estate, 
to  husband  is  void,  unless  she  belongs  to  specific  classes 
authorised  by  statute  to  convey 303 

8.  Wife's  conveyance  of  her  separate  estate  in  land,  with 
privy  examination,  without  Joinder  of  husband,  is  valid.  638 

INDORSBR. 

1.  Is  not  released  by  holder's  refusal  to  accept  preferential 
payment,  prohibited  by  bankruptcy  law 239 

2.  Is  not  liable  to  holder  who  has  accepted  preferential 
payment  prohibited  by  bankruptcy  law 239 

8.  Though  solvent,  there  may  be  preferential  payment  to 
holder,  in  the  sense  of  the  bankruptcy  law 289 

INHERITANCE. 

1.  Presumption  that  widow  claims  real  estate  of  deceased 
husband  by  inheritance,  when 75 
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INHERITANCE.— Continued. 

2.  Issue  of  slave  marriages  are  endowed  with  Inheritable 
blood 76 

3.  Right  to  contest  a  will  does  not  pass  by  Inheritance 514 

IimJUNCTIONS. 

1.  Landowners  having  no  special  or  peculiar  interest  can- 
not enjoin  execution  of  city  contracts  because  they  run 
for  a  long  time 422 

2.  Landowners  having  no  land  abutting  on  streets  have  no 
special  or  peculiar  interest  authorizing  their  suits  to  en- 
Join  the  closing  of  such  streets  422 

INSURANCE. 

1.  Representations  and  warranties  put  on  the  same  footing 
in  application  for  insurance 

2.  Falsity  of  representations  of  immaterial  facts  in  applica- 
tions for  insurance  never  asserted  to  defeat  recovery... 

3.  Warranties  in  insurance  policies  relieved  against  by  stat- 
ute  

4.  Remedial  statute  becomes  incorporated  in  insurance  pol- 
icy, and  is  not  thwarted  by  forms  of  agreement 

5.  Fidelity  bonds  are  embraced  within  statute  placing  repre- 
sentations and  warranties  on  same  footing.  (See  Fidelity 
Bonds,  ante,  p.  757)    

6.  Provision  of  release  contained  In  policy  Is  a  material  ele- 
ment of  the  contract 720 

7.  Insurance  company  may  be  estopped  to  insist  upon  for- 
feiture, when  720     v 

8.  General  agent  of  insurance  company  may  waive  condi- 
tions in  policy,  when 720 

9.  Agent  of  insurance  company  having  ostensible  general 
authority  binds  principal,  when 720 

10.  Act  of  subagent  employed  to  perform  part  of  general 
agent's  duty  is  binding  on  principal,  when 720 

11.  Estoppel  of  insurance  company  to  deny  liability,  case  In 
judgment 720 

See  Fidelity  Bonds. 

See  Fire  insurance. 
See  Life  Insurance. 


/ 
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INTOXICATING  LIQUORS. 

1.  Statutes  prohibiting  sales  ot  except  by  manufactnrers  in 
wholesale  packages  or  quantities,  are  constitutional 491 

2.  Statute  regulating,  restricting,  and  prohibiting  manufac- 
ture and  sale  of,  under  police  powers  are  constitutional.  491 

3.  Wholesale  dealer  as  aider  and  abettor  is  equally  guilty 
with  the  retail  liquor  dealer  for  the  yiolation  of  the  law, 
where  the  offense  is  a  misdemeanor,  when ^91 

JUDGES  AND  CHANCELLORS. 

L  Compensation  must  be  fixed  by  definite  legislative  enact- 
ments    370 

2.  Compensation  cannot  be  delegated  by  legislature  to 
county  courts 370 

3.  Statute  making  appropriation  as  addition  to  their  salaries 

is  unconstitutional 370 

JUDGMENT  BY  DEFAULT. 

Is  as  conclusive  as  Judgment  upon  defense 253 

JUDGMENT  LIEN. 

Does  not  attach  where  judgment  debtor  is  a  mere  conduit 
for  transmission  of  title 306 

See  Liens. 

See  Mechanic's  Lien. 

JUDICIAL  SALES. 

1.  Taxes  must  be  paid  out  of  purchase  money 148 

2.  Recovery  from  beneficiaries  of  purchase  money,  for  taxes 
paid,  after  confirmation  of  sale,  when 148 

JURY. 

1.  Are  the  Judges  of  the  law  under  the  direction  of  the  court    47 

2.  Examination  of  the  Code  by  a  Juror  Is  ground  for  rever- 
sal, when 47 

LACHES. 

Of  relator  will  defeat  application  for  mandamus  to  compel 
trial  Judge  to  sign  bill  of  exceptions,  when 487 

LANDLORD  AND  TENANT. 

See  Agency. 
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LAW. 

Jury  must  receive  law  as  given  in  charge  by  the  court 47 

LEGISLATURE. 

1.  Is  not  exclusive  Judge  of  what  is  a  county  purpose;  the 
courts  must  ultimately  determine  this 370 

2.  May  validate  acts  that  it  can  authorize  in  advance 655 

3.  May  create  a  municipal  corporation  by  special  act 655 

LEGITIMATION. 

See  Bastards. 

LICENCES. 

To  exercise  privileges  granted  by  the  State  may  be  revoked 
by  the  legislature 491 

LIENS. 

1.  Of  attorney  on  the  plaintiff's*  recovery  by  compromise  or 
final  judgment  does  not  give  him  the  power  to  prevent 
the  dismissal  of  the  suit 157 

2.  Of  attorney  on  plaintiff's  right  of  action  attaches  to  re- 
covery by  Judgment  or  compromise,  and  when  It  attaches 

it  cannot  be  defeated  without  his  consent 157 

3.  Of  subsequent  mortgagee  is  transferred  to  surplus  by 
foreclosure  of  prior  deed  of  trust. 271 

4.  Of  second  mortgagee  is  not  defeated  by  garnishment  of 
surplus  of  foreclosure  sale 271 

See  Judgment  Lien. 

See  Mechanic's  Lien. 
LIFE  ESTATE. 

See  Life  Tenant. 

LIFE  INSURANCE. 

1.  Husband  may,  by  will,  dispose  of  policy  payable  to  his 
executors,  administrators  or  assigns 214 

2.  Will  that  deprives  widow  and  children  or  next  of  kin  of 
life  insurance  must  use  apt  words  and  not  general  terms.  214 

3.  Failure  to  pay  premium  note  avoids  policy  when  so  stip- 
ulated in  policy 411 
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LIFB  INSURANCE. — Contlnned. 

4.  Failure  to  pay  premium  ayoidB  policy  when  bo  stipulated 
in  tlie  note  and  receipt  therefor,  though  not  so  stipulated 
in  the  policy 411 

See  Insurance, 

See  Fire  Insuranpe. 

LIFB  TENANT. 

1.  And  remainderman  protected  by  fire  insurance  policy, 
when 27 

2.  Entitled  to  the  proceeds  of  insurance  to  exclusion  of  re- 
mainderman, when 27 

LIMITATIONS. 

See  Statutes  of  Limitations. 
MANDAMUS. 

1.  Will  not  be  granted  to  compel  a  trial  Judge  to  sign  a  bill 

of  exceptions,  when  48? 

2.  Laches  of  the  relator  will  defeat  application  for,  when.. .  487 

3.  Power  to  issue,  practice,  and  making  up  issues  regulated 

by  statute;  pleadings  govemed  by  common  law 549 

4.  Intendments  against  insufficient  answer 549 

5.  Allegations  not  denied  taken  as  true 649 

6.  Motion  for  peremptory  writ  on  pleadings  is  equiyalent  to 
demurrer  to  answer  549 

7.  If  set  for  hearing  on  bill  and  answer,  latter  taken  as  true.  649 

8.  To -compel  permission  to  examine  city's  books  where  no 
fraudulent  or  dishonest  purpose  appears 549 

9.  Where  examination  of  city's  books  is  for  the  public  in- 
terest    549 

10.  Examination  of  city's  books  for  specific  purposes 549 

11.  For  general  examination  of  city's  books  grantable,  when.  549 

12.  Commencement  of  proceedings  fixes  right  to  mandamus 
which  cannot  be  affected  by  subsequent  acts  of  defend- 
ant   549 

13.  Writ  directed  to  mayor  as  custodian  of  books. 549 

14.  Remandment  for  entry  of  decree  awarding  temporary 
writ,  with  directions  549 

MARRIAGE. 

Is  a  valuable  consideration  to  support  antenuptial  con- 
tracts    638 

See  Stave  Marriages. 
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MARRIED  WOMEN. 

See  Huaband  and  Wife.  -     - 

MATERIAL  ALTERATION. 

1.  Of  written  instrument  by  party  beneflcially  interested, 

or  by  his  authority,  avoids  it 132 

2.  Of  written  Instrument  by  a  stranger  is  a  spoliation,  and 
does  not  avoid  it 132 

8.  Of  written  contract  by  agent  without  authority  is  a  mere 
spoliation,  not  avoiding  it 132 

MEASURE  OF  DAMAGES. 

See  Damages. 

MECHANIC'S  LIEN. 

1.  Enforcement  by  bill  or  petition  in  chancery  or  circuit 
court  251 

2.  Cannot  be  enforced  by  attachment  upon  affidavit  in  chan- 
cery or  circuit  court  251 

>  3.  Fiat  is  necessary  for  attachment  to  enforce 251 

See  Liens. 

See  Judgment  Lien. 

MERCHANTS. 

1.  Manufacturing  corporation  of  another  State,  selling  and 
distributing  its  manufactured  products  from  warehouses 
here,  through  its  agent,  is  a  merchant,  and  taxable  as 
such  under  statute 524 

2.  Manufacturer  of  another  State  taxed  as  merchant  here  is 
not  discriminated  against,  when 524 

m 

MISDEMEANORS. 

Wholesale  liquor  dealer  as  alder  and  abettor  is  equally 
guilty  with  the  retail  liquor  dealer  for  the  violation  of 
the  law,  where  the  offense  is  a  misdemeanor,  when 491 

MORTGAGES  AND  DEEDS  OF  TRUST. 

1.  Mortgage  of  separate  estate  held  by  trustee,  with  power 
of  disposition  in  wife  on  consultation  with  trustee,  is 
void,  unless  trustee  is  joined  therein 58 

2.  Foreclosure  of  prior  deed  of  trust  extinguishes  subse- 
quent mortgage  whose  lien  is  transferred  to  surplus....  271 
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VORTGAQBS  AND  DEEDS  OF  TRUST.^Continaed. 

8.  Oamishment  of  surplus  of  foreclosure  sale  does  not  de- 
feat second  mortgagee's  lien 271 

See  Deeds  of  Conveyance. 

MUNICIPAL  CORPORATIONS. 

1.  Police  powers  cannot  be  surrendered;  removal  of  ob- 
structions from  streets  by  bill  in  equity  or  by  indictment.  422 

2.  Landowners  having  no  special  or  peculiar  interest  cannot 
enjoin  execution  of  city  contracts,  because  they  run  for 

■ 

a  long  time 422 

3.  Landowners  having  no  land  abutting  on  streets  have  no 
special  or  peculiar  interest  authorizing  their  suits  to  en- 
Join  the  closing  of  such  streets 422 

4.  Owner  of  land  abutting  on  streets  may  sue  for  damages 
for  obstruction,  and  owner  of  fee  therein  is  entitled  to 
compensation  for  occupancy  by  steam  railroad 422 

6.  Right  of  city  to  abandon  streets,  or  to  sell  them  where  it 
owns  fee;  right  of  access  by  abutting  owner 422 

6.  Interference  by  State,  where  city  exceeds  its  corporate 
powers  422 

7.  Right  of  corporator  to  examine  books  of  city  is  not  pre- 
vented by  ordinance,  when  549 

8.  Taxpayer's  right  to  examine  books  of  city  is  not  pre- 
vented, because  grand  Jury  has  right  to  do  so 549 

9.  Examination  of  books  cannot  be  refused,  because  of  appli- 
cant's political  hostility,  when  549 

10.  Examination  of  books  cannot  be  refused,  on  the  ground 

of  inconvenience 549 

11.  Mandamus  to  compel  permission  to  examine  city's  books, 
where  no  fraudulent  or  dishonest  purpose  appears 549 

12.  Where  examination  of  city's  books  ts  for  the  public  in- 
terest    549 

13.  Where  examination  of  city's  books  is  for  specific  pur- 
pose ....'. 549 

14.  For  general  examination  of  city's  books,  when 549 

15.  Commencement  of  mandamus  proceedings  fixes  right 
which  cannot  be  affected  by  subsequent  acts  of  defend- 
ant   549 

16.  Writ  directed  to  mayor  as  custodian  of  books 549 

17.  Invalid  charter  validated  by  legislative  recognition  as 
well  as  by  direct  legislation 656 
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MUNICIPAL  CORPORATIONS.— Continued. 

18.  Bonds  IsBiied  after  charter  is  validated  are  binding 665 

19. -New  corporation  is  liable  for  debts  of  old,  when 655 

20.  Taxpayers  of  the  town  may  maintain  a  bill  to  declare  its 
bonds  void  and  to  enjoin  their  pajrment 655 

21.  May  be  created  by  special  act  of  the  legislature 655« 

See  Corporations. 

NBOLIOENCB. 

1.  Contributory  negligence  of  passenger  voluntarily  and  un- 
necessarily riding  on  platform  of  a  moving  train  bars 
recovery 166 

2.  Demurrer  to  declaration  in  such  case  sustained 166 

3.  Failure  to  look  and  listen  for  street  cars  is  not  negligence, 
when 227 

4.  Failure  to  look  and  listen  for  street  cars  is  negligence, 
when 227 

5.  Street  railroads  are  liable  for  negligence  of  conductor  in 
issuing  transfer  tickets  232 

6.  Presumed  from  falling  of  trolley  wire 277 

7.  Sufficient  evidence  to  support  finding  of  negligence;  case 

in  Judgment  277 

8.  That  solely  contributes  to  injury  means  sole  cause  of  in- 
Jury,  when  467 

9.  Want  or  meagemess  of  charge  on  contributory  negli- 
gence is  not  reversible  error,  where  there  is  no  request 
for  additional  charge,  when 467 

10.  Proper  use  of  property  by  the  owner  is  not  contributory 
negligence 713 

NEW  TRIAL. 

Motion  in  arrest  of  Judgment  waives  subsequent  motion  for 
new  trial 365 

NOTICE. 

Registration  is  not  notice  to  rental  agent 297 

NUISANCE. 

Removal  of  obstruction  from  streets  by  bill  In  equity  or 
by  indictment,  and  the  abatement  thereof 422 

ORIGINAL  PACKAGES. 

■ 

Goods  of  nonresident  owner  are  not  exempt  from  taxation 
when  sold  in  original  packages  from  mass  of  property  in 
this  SUte  624 
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OVERRULED  CASES. 

Brown  ▼.  Brown,  2  Sneed,  431  (in  part) 261 

Molloy  V.  Clapp,  2  Lea,  586,  588-589  (In  part) 304,  305 

Puryear  v.  Reese,  6  Cold.,  21  (in  part) 313,  314 

See  Caaet  Distinguished. 

PARTIES. 

1.  One  of  numerous  interested  class  may  sue  in  behalf  of 
the  entire  class  67 

2.  Patrons  of  public  schools  of  a  particular  district  may  sue 
to  prevent  loss  of  school  funds  or  to  recover  lost  school 
funds 67 

3.  Suits  to  protect  public  roads  and  bridges  must  be  brought 
and  prosecuted  In  the  name  of  the  county,  and  not  by  a 
road  commissioner 92 

4.  Bill  attaching  equity  in  land  must  make  holder  of  legal 
title  a  party 271 

5.  Bill  of  trustee,  propounding  questions  involving  title  of 
himself  and  others  to  the  property,  must  make  all  inter- 
ested persons  parties 316 

6.  Contingent  remaindermen  are  proper  parties,  when 620 

7.  Taxpayers  of  a  town  may  maintain  a  bill  to  declare  its 
bonds  void,  and  to  enjoin  their  payment 655 

PLEADING  AND  PRACTICE. 

1.  Time  of  filing  plea  of  autrefois  convict 482 

2.  Refusal  of  permission  to  file  a  plea  of  autrefois  convict 

is  not  erroneous,  when 482 

See  Practice. 
See  Estoppel. 
See  Parties. 
PLEDGES. 

1.  Holding  property  as  security  for  debts  for  which  it  was 
not  pledged  is  a  conversion 337 

2.  Actual  tender  is  not  necessary  where  the  pledgee  de- 
mands more  than  he  is  entitled  to,  when 337 

POLICE  POWERS. 

1.  Cannot  be  surrendered  by  municipal  corporations 422 

2.  Statutes  regulating,  restricting,  and  prohibiting  manu- 
facture and  sale  of  intoxicating  liquors  under  police 
powers  are  constitutional 491 

3.  What  may  be  done  by  legislation  under  police  powers. . .  491 
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POWER  OF  SALE. 

1.  Of  property  vested  In  executors  by  Implication,  when ...  204 

2.  Vested  in  executors  coupled  with  an  interest  may  be  exe- 
cuted by  the  survivors 204 

3.  Executor's  exercise  of  discretion  conferred  is  conclusive, 
and  not  subject  to  review 204 

PRACTICE. 

1.  Motion  in  arrest  of  Judgment  waives  subsequent  motion 
for  new  trial 365 

2.  Motion  in  arrest  of  judgment  must  specify  the  errors 
complained  of *. . . .  365 

See  Autrefoia  Convict. 

See  Bills  of  Exceptions^ 

See  Chancery  Pleading  and  Practice. 

See  Circuit  Court  Practice. 

See  Demurrer. 

See  Depositions. 

See  Evidence. 

See  New  Trial. 
PREFERENTIAL  PAYMENTS. 

See  Bankruptcy. 
PRESUMPTION. 

Of  negligence  from  falling  of  trolley  wire 277 

PRINCIPAL  AND  AGENT. 

1.  Material  alteration  of  written  contract  by  agent  without 
authority  is  a  mere  spoliation,  not  avoiding  it 132 

2.  A  bank  is  affected  with  its  president's  knowledge  where 

it  takes  the  benefit  of  his  fraud  in  a  contract 337 

3.  Charge  to  Jury  as  to  the  authority  of  the  bank  president, 
and  ratification  by  bank's  acceptance  of  benefits  of  his 
contract 337 

4.  General  agent  of  insurance  company  may  waive  condi- 
tions in  policy,  when 720 

5.  Agent  of  insurance  company  having  ostensible  general 
authority  binds  principal,  when  720 
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PRINCIPAL  AND  AOBNT.— ConUnued. 

6.  Act  of  Bubagent  employed  to  perform  part  of  general 
agent's  duty  la  binding  on  principal,  an  Inauranoe  com- 
pany, when  720 

See  Agency. 

See  Real  Ettate  Agent. 

PRIVILB0B8. 

Licenses  to  exercise  granted  by  the  State  may  be  revoked 
by  the  legislature  491 

PROBATB  COURT  OP  SHELBY  COUNTT. 

Is  a  county  court  and  Judges  salary  Is  payable  out  of  the 
county  treasury 370 

PUBLIC  ROADS  AND  BRIDGES. 

1.  Public  bridges  are  included  in  the  general  terms  "roads 
and  highways" 92 

2.  Suits  to  protect  must  be  brought  and  prosecuted  in  name 

of  county  92 

8.  Commissioner  of  road  district  cannot  sue  to  enjoin  ob- 
struction of  public  roads  by  collection  of  tolls  thereon. .     92 

RAILROADS. 

1.  Ejection  of  discharged  newsboy  from  train,  without  de- 
manding fare,  and  refusing  to  accept  fare,  when  tendered, 

is  wrongful,  when;  case  in  Judgment 396 

2.  Wrongfully  ejected  newsboy  may  return  and  tender  fare 
entitling  him  to  passage,  when 396 

3.  Instruction  to  Jury  is  not  erroneous  on  loss  of  time,  phys- 
ical suffering  and  damages  in  discretion  of  Jury 396 

4.  Charge  upon  punitive  damages  that  is  not  erroneous....  396 
6.  Evidence  Justifying  charge  upon  punitive  damages 396 

6.  Charge  as  to  line  of  duty  of  conductor  that  is  not  er- 
roneous    396 

7.  Charge  using  word  "careless"  for  the  word  "reckless"  is 
not  erroneous,  when   396 

8.  Verdict  for  |250  for  wrongful  ejection  from  train  is  not 
excessive,  when  396 

9.  Commercial  railroads  are  common  carriers;  their  duties.  684 
10.  Shall  not  discriminate  between  parties  in  like  condition..  684 
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RAILROADS. — Continued. 

11.  No  discrimination  either  in  time  or  order  of  shipment: 
due  diligence  in  delivery ^84 

12.  May  become  private  carrier,  when 684 

13.  Special  contract  does  not  divest  responsibility,  when...  684 

14.  Inhibition    against    preferential    indulgences    extend    to 
what  services  684 

16.   Unlawful  discrimination  by,  under  cover  of  special  con- 
tract; remedy  against;  case  in  Judgment 684 

16.  Bvidence  of  other  fires  caused  by  defendant's  engines 

is  competent,  when  713 

17.  Evidence  of  other  fires  is  incompetent  and  erroneously 
admitted,  when 713 


-c- 


See  Common  Carriers. 

See  Street  Railroads.  . .     y« 

REAL  ESTATE  AGENTS. 


t! 


1.  Facts  showing  an  exclusive  agency  for  sale  of  lot 392 

2.  Sole  agent  entitled  to  commission,  though  sale  is  ef- 
fected by  another  392 

3.  Sole  agency  terminated  by  sale,  but  compensation  is  not 
defeated  thereby  392 

See  Agency. 

See  Principai  and  Agent. 
REGISTRATION. 

Is  not  notice  to  rental  agent 297 

REMAINDERMEN. 

1.  Policy  of  fire  insurance  may  protect  interest  of  both  life 
tenant  and  remainderman,  when 27 

2.  Interest  of  remainderman  Is  not  protected  by  policy  of 
fire  insurance,  unless  so  stipulated  or  intended 27 

3.  Not  affected  by  statutes  of  limitations  during  existence 

of  life  estate   75 

4.  Contingent  remaindermen  are  proper  parties,  when  ....  620 

REMANDMENT. 

1.  Supreme  court  will  render  such  judgment  as  the  circuit 
court  should  have  rendered,  without  remandment,  when.  113 

110  Tenn — 19 
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REMANDMENT.— Continued. 

2.  Upon  reversal,  the  supreme  court  will  remand  the  case 
for  a  new  trial,  when 113 

8.  For  entry  of  decree  awarding  temporary  writ  of  man- 
damus, with  directions   549 

4.  Supreme  court  will  remand*  where  demurrer  was  im- 
properly sustained,  when  620 

RES  ADJUDICATA. 

1.  Judgment  hy  default  is  as  conclusive  as  Judgment  upon 
defense   263 

2.  Suits  must  be  between  same  parties  in  same  capacity  or 
character  and  about  same  subject-matter 337 

RES  IPSA  LOQUITUR. 

Doctrine  applied  277 

RESCISSION. 

See  Contracta. 

RULE. 

Witness  not  a  party  to  suit,  but  interested  in  result,  cannot 
be  put  under  the  rule 222 

SCHOOL  DIRECTORS. 

Are  liable  for  loss  of  school  funds,  when;  measure  of  their 
liability  67 

SCHOOL  FUNDS. 

1.  School  directors  causing  loss  may  be  sued  in  equity  by 
beneficiaries 67 

2.  Action  to  protect,  by  one  of  numerous  interested  class. .     67 

3.  Sureties  on  bond  to  protect,  are  not  released  by  individ- 
ual action  of  directors  67 

4.  Nor  it  seems  by  the  joint  action  of  themselves  and  the 
district  directors  acting  in  their  official  capacity 67 

5.  Sureties  on  bond  to  protect,  may  be  sued  by  patrons  of 
school  district,  when   67 

6.  School  directors  are  jointly  and  severally  liable  for  the 
loss  of  school  funds,  when;  measure  of  their  liability...    67 
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SEPARATE  ESTATE. 

1.  A  mortgage  of  separate  estate  held  by  trustee  with 
power  of  disposition  in  wife  on  consultation  with  trus- 
tee is  Yoid,  unless  trustee  is  joined  therein 68 

2.  Special  and  active  trust  created  by  a  conveyance  to  a 
trustee  84 

3.  Active  trust  is  not  within  the  purview  of  the  statute  of 
uses  84 

4.  Death  of  husband  vests  absolute  title  and  full  power  of 
disposition  in  wife  as  a  single  woman 84 

5.  Created  by  husband's  gift  of  personalty  to  wife 638 

6.  Created  in  land  by  husband's  conveyance  to  wife 638 

7.  Conveyed  by  wife  with  privy  examination,  without 
joinder  of  husband  638 

SET-OFF. 

Original  debt  not  set  off  against  preferential  payment  sued 
for  by  trustee  in  bankruptcy 239 

SLAVE  MARRIAGES. 

Issue  of,  endowed  with  inheritable  blood 75 

See  Marriage. 

SMALL  OFFENSE  LAW. 

1.  Conviction  under,  for  assault  and  battery  does  not  bar 
conviction  for  murder,  the  result  of  such  assault 482 

2.  Not  intended  to  provide  convenient  mode  of  escape  for 
felons 482 

SPOLIATION. 

1.  Material  alteration  of  written  instrument  by  a  stranger 

is  a  mere  spoliation,  and  does  not  avoid  it 132 

2.  Material  alteration  of  written  contract  by  agent  without 
authority  is  a  mere  spoliation  not  avoiding  it 132 

STARE  DECISIS. 

1.  Decisions  long  acquiesced  in  and  establishing  rules  of 
property  will  not  be  overruled 422 

2.  Case  in  judgment  422 

3.  Were  the  question  new  it  might  be  held  otherwise 422 

4.  Doctrine  does  not  apply,  where  a  particular  point  or  rule 
in  question  was  not  considered  by  the  court  in  cases 
urged  as  controlling  • 620 
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STATA 

Interference  by,  where  city  exceeds  its  corporate  powers..  422 
STATUTB  OF  USES. 

Active  tmst  is  not  within  the  pnrriew  of &i 

STATUTES. 

1.  Placing  representations  and  warranties  on  same  footing 
embraces  fidelity  bonds  10 

2.  Prohibiting  sales  of  intoxicating  liquors,  except  by  manu- 
facturers in  wholesale  packages  or  quantities,  are  con- 
sUtuUonal ^ 491 

3.  Regulating,  restricting,  and  prohibiting  manufacture  and 
sale  of  intoxicating  liquors  under  poUce  powers  are  con- 
sUtuUonal 491 

6.  Obsolete  and  InoperatiTe  part  of  statute  is  not  revita- 
liied  by  amendment,  when  491 

5.  Amendatory  acts  must  recite  the  title  or  substance  of 
amended  law,  under  constitutional  provisions  598. 

6.  Failure  of  amendatory  act  to  recite  title  or  substance  of 
law  amended  is  not  cured  by  a  reference  to  it  in  Shan- 
non's Code  59a 

7.  Amendatory  act  purporting  to  amend  a  specified  section 
of  the  Code  sufficiently  recites  the  title  of*  the  amended 
law,  where  Code  of  1868  is  intended 598 

8.  Amendatory  act  must  recite  either  the  title  or  substance 

of  the  law  to  be  amended  598 

9.  Amendatory  act  reciting  substance  of  that  portion  of  the 
act  to  be  amended  is  sufficient  698 

10.  Amendatory  act  reciting  title  of  amended  act,  and  pro- 
posing to  amend  it,  is  sufficient,  valid  and  constitutional.  598 

11.  Implied  repeals  not  governed  by  constitutional  require- 
ment as  to  recitation  of  title  or  substance  of  amended 
law  in  amendatory  act  59& 

12.  The  term  "otherwise"  in  constitutional  provision  means 
preamble  or  body  of  the  amendatory  act 598 

13.  The  term  "substance*'  in  constitutional  provision  is 
synonymous  with  the  word  "subject" 598 

14.  The  word  "caption"  used  in  constitutional  provision  is 
synonymous  with  the  word  "title"   598 

15.  All  intendments  and  doubts  In  favor  of  constitutionality 

of  statutes   598 

See  Statutory  Construction. 
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STATUTES.— Continued. 
See  Legislature,  2. 

See  Municipal  Corporations,  17,  18. 

STATUTES  OF  LIMITATIONS. 

Do  not  run  against  remaindermen  during  existence  of  life 
estate 7& 

STATUTORY  CONSTRUCTION. 

1.  Statute  read  as  if  word  was  repeated  therein 

2.  Representations  and  warranties  put  on  the  same  footing 
in  application  for  insurance  

3.  Falsity  of  representations  of  immaterial  facts  in  applica- 
tions for  insurance  never  asserted  to  defeat  recovery — 

4.  Manifest  intentions  of  a  remedial  statute  will  prevail 
over  the  literal  meaning  of  the  terms;  warranties  in  in- 
surance policies 

5.  Remedial  statute  in  derogation  of  common  law  construed 
to  advance  the  remedy 

6.  Remedial  statute  becomes  incoriK)rated  in  Insurance  pol- 
icy and  is  not  thwarted  by  forms  of  agreement 

7.  Word  "shall"  is  a  convertible  term  with  the  word  "may/' 
when 31 

8.  Obsolete  and  inoperative  part  of  statute  is  not  revitalized 
by  amendment,  when  49 

See  Statutes. 

STREETS. 

See  Municipal  Corporations,  1,  3,  4,  5. 
STREET  RAILROADS. 

1.  Failure  to  look  and  listen  for  cars  Is  not  negligence, 
when   227 

2.  Failure  to  look  and  listen  for  cars  is  negligence,  when. .  227 

3.  Liable  for  negligence  of  conductor  in  issuing  transfer 
tickets  232 

4.  Damages  for  wrongful  expulsion  on  defective  transfer 
ticket 232 

6.  Condition  indorsed  on  transfer  ticket  unreasonable  and 
void,  when 232 

€.  Negligence  presumed  from  falling  of  trolley  wire 277 

7.  Doctrine  of  res  ipsa  loquitur  applied 271 
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STREET  RAILROADS.^Continued. 

8.  Evidence  sufficient  to  support  finding  of  negligence; 
case  in  judgment  277 

9.  Highest  degree  of  care  required  in  the  construction  and 
maintenance  of  electric  wires    277 

10.  Evidence  of  what  was  said  and  done  is  competent,  where 
passenger  is  carried  beyond  destination,  when 467 

11.  Conductor  must  not  start  car  while  the  passenger  is 

alighting 467 

12.  Assistance  must  be  rendered  aged  and  infirm  passengers 

in  alighting  from  car  467 

SUGGESTION  OP  DIMINUTION  OP  RECORD. 

1.  Allowed  after  decision  so  as  to  show  bill  of  exceptions 
filed  within  time,  when  113 

2.  Record  corrected  upon  admission  of  counsel  without 
actual  suggestion  of  diminution  or  award  of  certiorari..  113 

SUPERSEDEAS. 

See  Writ  of  Error  and  Supersedeas. 
SUPREME  COURT  PRACTICE. 

1.  Action  granting  a  new  trial  considered  separately  on 
appeal  from  final  Judgment 98 

2.  All  grounds  for  new  trial  assigned  in  court  below  con- 
sidered by  supreme  court,  whether  the  trial  Judge  spec- 
ifies the  ground  of  his  action  or  not;  duty  of  trial  Judge 
not  to  prejudice  parties  98 

3.  Suggestion  of  diminution  of  record  after  decision  allowed 

so  as  to  show  bill  of  exceptions  filed  within  time,  when.  113 

4.  Record  corrected  upon  admission  of  counsel,  without 
actual  suggestion  of  diminution  or  award  of  certiorari.,  113 

5.  Trial  before  circuit  Judge  without  a  Jury  and  without 
legal  request  for  written  findings,  and  weight  of  his 
findings  and  Judgment    No  remandment,  when 113 

6.  Requisites  and  defects  of  written  findings  of  fact  by  the 
trial  Judge;  what  the  record  will  be  examined  for;  re- 
mandment upon  reversal,  when  113 

7.  Case  viewed  from  plaintiffs  standpoint  and  theory,  when  467 
See  Rem«indment. 

SURETIES. 

1.  On  bond  to  protect  school  funds  not  released  by  indi- 
vidual action  of  directors,  nor  it  seems  by  the  Joint 
action  of  themselves  and  directors  acting  in  their  official 
capacity   67 
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SURETIES.— Continued, 

2.  On  bond  to  protect  school  funds  may  be  sued  by  patrons 
of  school  district,  when  67 

TAXATION. 

1.  In  constitutional  exemption  the  term  "produce  of  the 
State"  embraces  whatever  is  produced  or  grown  in  the 
State,  or  is  the  yield  of  the  State. 183 

2.  Logs  and  lumber  are  exempt  as  "articles  manufactured 
from  the  produce  of  the  soil,"  when 183 

3.  Legislature  may  delegate  power  of  taxation  to  counties 
for  county  purposes  only  370 

4.  Salaries  of  judges  not  county  purpose 370 

5.  Courts  determine  what  is  county  purpose;  legislature  not 
exclusive  Judge  370 

6.  Power  to  levy  taxes  or  appropriate  money  for  other  than 
county  purposes  can  not  be  conferred  on  county  courts 

by  the  legislature  370 

7.  Manufacturing  corporation  of  another  State  selling  and 
distributing  its  manufactured  product  from  warehouses 
here  through  its  agent  is  a  merchant,  and  taxable  as 
such  under  statute 624 

8.  Interstate  commerce  clause  of  federal  constitution  not 
violated;   goods  not  in  transit   524 

9.  Goods  of  nonresident  owner  are  not  exempt  from  taxa- 
tion when  sold  in  original  packages  from  mass  of  prop- 
erty in  this  State 524 

10.  Manufacturer  of  another  State,  taxed  as  merchant  here 
is  not  discriminated  against,  when  524 

TAXES. 

1.  Must  be  paid  out  of  purchase  money  under  Judicial  sales  148 

2.  Recovery  from  beneficiaries  of  purchase  money  after 
confirmation  of  sale,  when  148 

TENDER. 

Actual  tender  is  not  necessary  where  creditor  and  pledgee 
demands  more  than  he  is  entitled  to,  when 337 

TICKETS. 

1.  Street  railroads  are  liable  for  negligence  of  conductor  in 
issuing  transfer  tickets  232 

2.  Street  railroads  are  liable  In  damages  for  wrongful  ex- 
pulsion on  defective  transfer  ticket 232 
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TICKBTS.— Continued. 

S.  Condition  indorsed  on  transfer  ticket  onreasonable  and 
Told,  when 231 

TRESPASS. 

1.  Measure  of  damages  for  catting  timber;  the  mild  and 
barsh  rule  stated 42 

2.  Rental  agent  merely  recelTing  and  paying  over  rents  to 
bis  principal  is  not  a  trespasser  against  anotber,  tbe 
owner  of  tbe  land 297 

TRUSTS  AND  TRUSTEES. 

1.  Executor  is  testamentary  trustee  for  investments  of 
money  for  benefit  of  life  and  remainder  estates,  when. ..     50 

2.  Actiye  trust  is  created  by  postnuptial  settlement  and 
conyeyance  of  wife's  property  to  a  trustee  for  her  sep- 
arate use 58 

8.  Active  trust  is  not  within  the  purview  of  the  statute  of 
uses 84 

4.  Trustee  takes  estate  limited  to  tbe  puriK>8e  of  the  trust, 
which  being  executed,  the  trust  ceases  and  title  vests  in 
beneficiary 84 

5.  Trustee  allowed  compensation,  counsel  fees  and  costs 
out  of  trust  fund  on  a  bill  for  instructions 316 

6.  Bill  of  trustee  for  instructions  may  propound  questions 
involving  his  duty,  the  trust  estate,  and  the  title  of 
himself  and  others  to  the  property 316 

7.  Bill  of  trustee  propounding  questions  involving  title  of 
himself  and  others  to  the  property  must  make  all  in- 
terested persons  parties 316 

USES,  STATUTE  OP. 

See  Statute  of  Uses. 
VALIDATING  STATUTES. 

See  Legislature,  2. 

See  Municipal  Corporations,  17,  18. 

VERDICT. 

For  1250  for  wrongful  ejection  from  train  is  not  exces- 
sive, when 396 

WIFE. 

See  Husband  and  Wife. 
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WILLS. 

1.  Investment  of  money  for  benefit  of  life  and  remainder 
estates  under  control  of  executor  as  testamentary 
trustee   60 

2.  Specific  and  residuary  bequest  of  articles  consumable  In 
the  use  distinguished  50 

3.  Bequests  of  articles  not  consumable  in  the  use 60 

4.  Sale  of  lands  for  dirlsion  is  intended  by  direction  that 
they  be  "disposed  or  137 

B.  Administrator  with  the  will  annexed  has  no  power  to  sell 
land  where  will  does  not  name  an  executor 137 

€.  Administrator  with  will  annexed  has  no  power  to  make 
such  sale  under  doctrine  of  equitable  conversion 137 

7.  Power  of  sale  of  property  vested  in  executors  by  impli- 
cation, when 204 

3.  Power  of  sale  vested  in  executors  coupled  with  an  in- 
terest may  be  executed  by  the  survivors  204 

5.  Executor's  exercise  of  discretion  conferred  in  power  of 
sale  is  conclusive,  and  not  subject  to  review 204 

10.  Equitable  conversion  of  realty  into  personalty  by  direc- 
tion of  sale,  when 204 

11.  Husband  may  dispose  of  policy  of  iiie  insurance  payable 

to  his  executors,  administrators  or  assigns 214 

12.  Will  that  deprives  widow  and  children  or  next  of  kin  of 
life  insurance  must  use  apt  words  and  not  general  terms  214 

13.  Setting  aside  probate;   right  to  contest 614 

14.  Right  to  contest  does  not  pass  by  inheritance  or  descent  514 
16.  Question  reserved 514 

16.  Devise  with  gift  over  "in  case  of"  death  of  devisee  takes 
effect,  when €20 

17.  That  gift  over  is  to  children  of  devisee  does  not  alter 
rule  which  applies  to  both  realty  and  personalty 620 

18.  Contingent  remaindermen  proper  parties,  when 620 

19.  Supreme  court  will  remand  upon  demurrer  improperly 
sustained,  when  620 

WITNESSES. 

Not  a  party  to  suit,  but  interested  in  result  cannot  be  put 
under  the  rule  .. 222 

See  Deposition. 

See  evidence. 
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WORDS. 

1.  Sale  of  lands  for  division  is  intended  by  direction  that 
they  be  "disposed  of  137 

2.  Word  "shall"  is  a  convertible  term  with  the  word  "may," 
when 311 

8.  Charge  using  word  "careless"  for  the  word  "reckless" 
is  not  erroseous,  when  39& 

4.  The  term  "otherwise"  in  constitutional  provision  means 
preamble  or  body  of  the  amendatory  act 598 

6.  The  term  "substance"  in  constitutional  provision  is  syn- 
onymous with  the  word  "subject"  598 

6.  The  word  "caption"  used  in  constitutional  provision  is 
synonymous  with  the  word  "title" 598 

7.  Devise  with  gift  over  "in  cas^  of  death  of  devisee  takes 
effect,  when 620- 

WRIT  OF  ERROR  AND  SUPERSEDEAS. 

Suing  out  operates  as  an  entrance  of  appearance 263 

WRITTEN  INSTRUMENTS. 

1.  Material  alteration  of»   by   party  beneficially  interested, 

or  by  his  authority  avoids , .  132 

2.  Material  alteration  of,  by  a  stranger  is  a  mere  spoliation, 
and  does  not  avoid  132 

3.  Material  alteration  of,  by  agent  without  authority,  is  a 
mere  spoliation,  and  does  not  avoid 132: 
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